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PRIVILEGIUM 

DUCALE. 

(5©ttC0  0na^cn , Wir 
^crQog  5u  VTurtcmbcrg  unb  Cccf, 
(Bvaf  ju  ITTompelnart , $u  ^ey^em 
beim/  Witter  bes  (Bolbenen  t?lic(]c0; 
wnb  be0  ^6bl.  ©cbwdbifcbcn  Crcwfcs 
General- Alarechall  ^ :c.  Cbun  ruiib 
©emnrtc^  une  bcr^at^,  Profef- 
for  Juris  Ordinarius  unb  6ofgerict)t0:  Af- 
Mor,  D.  tDoIffgang  2lbam  Gc^6pff  ju 
Cubingen  untertb^nigft  erPennen  ges 
gebcH/  tt>aoinaf|c!i  cr  jcinen  in  A,  1720. 
firrten  Procejjum  Dicajteria/em  aufe  neiic 
©erme^rter  bcrciue  au  geben  €mfc^lcf}ett 
fepe  ; Unb  XOiv  nun.,  au  23eaeugung 
Unfere  uber  fotbanee  tOeref  bcgcnbf n 
befoiibem’  W^Igefallcne , 3bme  Pro- 
feffori  Or Unario  uirb  ^^cf^exi<i)t9iAjfeffori 
Dr.  ©cbopffcn  ein  Priiilepium  Impreffo- 
rium  iibtx  mentionkttn  Traim'o,\xf  5eben 
3al)r  lang  bcrgc|?aIJtcn  au  ertbcilen, 
gnabigfl  refolnjixt , bflf^  fcibiger  iit  fo 
fern  ee  t?on  befagtem  Dr.  «(^6pfffn 
Dinnen  obigenSeIjen  3ubrcu  jemanb  <xm 
berj^  au  pcrlegen  inc^t  jpecialiter  ftbertrar 
gen  ober  ubemfTcn,  oonniemonben  m 

)(  ben 


tertt  ttjet  ^ef  fluA  fryrt 

naAS^^rucrt/  obtv  i^ccfaufft,  piclvoeni? 
niger  uiiter  cbigem  iriiAmeu  falfAe 
Exemplaria  auegegeben  o6cr  /iiftrahivt 
toerben  foUeii ; 2(l9  befebien  XDir  l)ie^ 
tnit  aUcn  unO  jeben  in  Unferm  ^crgogs 
t^um  unb  -Sanbch  woljnenbcn 
(terii,  BuAfi»br«ii/  BuAbinbern  uno 
ijer^aufferii  bey  VenticiOung  uiiaiie^ 
bleibliAer  Btraff  i^on  lEin  ^ixnbtvt 
^icbetMcr  / unb  woUen  (BnaOigj^# 
ta0  t»cber  fte  (Vlb0en , no  A fonjlen  je# 
tncnb  ooitllnfetn  Untertbaneii/  i»clA< 
fiA  ni  At  aegen  Jlbetiaffung  bce  Vtv'. 
lagd  ooil3bnte  Dr.  ©Aopflfeii/  legitimi- 
renf^nifert/  meb»befagten  Procejjum  Di- 
c/i^erialent  naAbtuAeif  t OOet  aifo  imA^ 
ttcbrucft  difrabittn , foil  l><tbeii/  unO 
t>er?auf^0  foUen;  juUrPunb  beffen  bai 
ben  Tt)it  Une  aigenbanbig  unfcrfAviej 
ben/  unb  Uitfer  Srere/- 3nn0gel 
bicpor  btuden  laffen  ; ^ gcfAcbtn 
©tuttgarbt,  ben  29,  Decmbr,  1746, 

: (L.S.) 
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PRy^FATIO. 

B.  L S. 


^ f 


jRaftatiis,  quem  Vides,  t&Bor 
Benewole  t de  Procejffu  Suntnti 
jippellattonuM  Tribunalis  Duca* 
tus  IVurUfiJ^ergiciA.MDQCXX» 
primum  luci  publicae  datus  fuit , ut  habe- 
rent noftri,  querin  ««leundaPrajU  Juridica 
pofTent  relpicere  ; ni  fallor,  fttis  be- 
^ligne  exceptus  eft.  Interfueraiti  ipft  huic 
Confiftorio  Summo,  jiffffforismm  funftu* 
officio ; atque  adeo  ex  viva  Praxi  profefta 
erant,  quae  tum  quidem  in  eo  docui.  Cum 
atitem  poft  tria  fere  luftra  , quibus  AfTe^ 
foris  munus  obieram,  ad  alia,  aeque  gra- 
via, negotia  vocarer:  interquieverunt  ali- 
quand/per  haec  fiudia  Praxeos  Judiciariae 

X 2 Au- 
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FRJEfA^lO.  

Aulicae  : usque  dum  praeter  fpem  & opi- 
nionem A.  MDCCXLIV.  per  Referiptum 
Clementiffimum  Dicafterio  redditus , pr/- 
fnum  in  eo  confertu  juberer  ferre  ywJjTtf- 
priim.  Facile  intelligitur , hoc  non  exiguo 
intervallo  temporis, plures  exfiftere  debuil- 
fe  mutationes.  Hae  igitur  occafionem 
mihi  dederunt , cum  deficientibus  libn  hu- 
ius exemplis  iterum  crtet  edendus , admo- 
nitu nonnullorum  revocandi  fub  incudem 
traftatum  hunC,  cundemque  & emenda- 
tiorem communicandi  cum  publico,  & 
quibusdam  etiam  accertionibus  auftio- 
refft.  Cumprimis  Capite  I.  latius  deduxi 
Pri'"vilfgiuin , quo  Sereniflimi  urtember- 
ciae  DUCES  iUimitato  gaudent  de  nonap- 
pellando.  Capita  porro  V.  VI.  XI.  XII.  XIV, 
XVI.  & XVII.  maxima  fui  parte  nova  ad- 
jeci. Sunt  etiam  B.  Dn.  Haebcrlini  Jenten- 
tU  loco  fuo  infertae . Sc  partim  appofita 
noua  Jura,  atque  Referipta.  Praeter  eas 
•nutem  acccrtiones  non  ingratuni  ^ttori, 
neque  inutile  futurum  duxi,  d de  OngitK, 
Hijloria , ac  (latu  prafente  Sm/ww/  hujus  Ap-^ 
peUatiotMtnTnbwialis  breviter  aliqua  com- 
mentarer : cui  quidem  narrationi  lociiiu 
hac  ipfa  in  Praefatione  dare  conftitui,  . 
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- PRj^FATlO. 

Principio  aliquam  apud  antiquiflimo® 
Germanos  provocationem  five  appellatio- 
nem in  ufu  niifle,  vel  ex  eo  elucct,  quod 
vix  gens  ulla  reperiatur,  quae  decifionem 
caufariim  libero  Judicum  arbitrio  ita  per- 
miferit,  ut  omnis  praecluderetur  fcnten- 
tiam  impugnandi  tacultas  ; nemine  fanc 
ignorante , quam  varii  efle  & pollint  & fo- 
leant  judicantium  afFeftus  a)  Equidem 
non  diffiteor,  cum  Legibus  non  feriptis 
Germani  uterentur  , etiam  Judicia  eorum 
fuiflTe  ad  fimplicitatem  temporum  anti- 
quorum accommodata  b).  Qiiod  diferte 
Julius  Caefar  teftatur  c)  Inb^o,  inquit, 
magijlratus  qui  et  bello  prafint^  ut  ^iU  ne- 
cisque habeant  potejlatem , deliguntur.  In 
pace  nullus  communis  ejl  magijffatus  : Sed 
principes  regionum  ateme  pagorum  inter  fuos 
• - J(  )( ^ 

a)  Vid.  Hcincccius  in  Element.Jnr,  Oerm.  Lib. 
III.  t.  8.  §.<86.  feqq.  D.RudoIph.  Engau  in 
Elem.  fwr,  Cerm.  Ltb.  IV  m i.  fed^.  z.§.  f lo. 
D-  Ge.Lud.Bcehmer  de  Provocat,  fwr.  Cerm* 
Cap.  I.  §.  z.  Illuftr.  Dn.  Hcnr>  Chriltiani  ^ 
Scnckenbcrg  Confil.  Imper.  Aulici  DiSp.  de 
Evocat,  qu*  cxftat  in  P.  II.  Joh.  Zangeri  Tr.  de 
Except.  Diin  XXXIII.  Cap.  z.  §.  z.  pag.  1187. 

b)  Conring,  Exercit.  Acad.  yi.  de  Judicas  Ret- 
publice  Cermanie  §,  fqq. 

deBtUoGalticoJL.yi,c.  tj. 


PR/EFATIO.  * 


jus  dicunt^  contro^er fias  que  minuunt.  Sed 
confideranda  taincn  etiam  iiint,  quae  non 
adeo  longo  poft  Caefarem  tendore  Taci- 
tus de  Germanis  refert  d},  Cohint,  in- 
quit , . • . certis  diebus  ....  Licet  apud 
eonfilium  accufare  quoque , fcf  di f crimen  ca* 
pitis  intendere ....  Eliguntur  in  iisdem  con- 
ciliis ^ principes , qm  jura  ter  pagos  wicos- 
que  reddunt.  Centeni  Jmguits  ex  plebe  comi- 
tes , eonfilium  ^ fiimul  auaoritas,  adfunt.  Ad 
quem  locum  Conringius  e ) monet,  Taciti 
temporibus  pr^ter  judicia  Principum  uel  Co- 
mitum per  pa^os  ^ <vicoSy  aliquod  ex{lit'fie 
judicium , ubt  majoris  momenti  lites  decife /we- 
rint : Scnjerifimilehibot,  id  fieri  con/ueuijfe 
in  conciliis  populi.  Imo  non  abfuraum  ^e 
dicit,  opinari per  appellationem  etiam 
a judicio  principis  afiejforwnque  ejus  caujas 
ad  idem  concilium  potuijje  de  volui.  Neque 
in  regnis  idem  Conringius  g ) cenlct  aliam 
fiulje  f ormam  judicioiim : fed  principes , eo- 
rtmque  ex  plebe  afieffores , per  pagos  ^ qji- 
cos  jus  dixijje  : • . , forte  licuifie  Regibus 

ea 

d)  de  fitH,  moribns  ^ popnlis  Gtrmcut,  c.  1 1. 1 <. 

' e)  dejndic.  German.  /•14« 

/)  quim  non  ineptam  divinatiottemippellitlici- 
neccius  c.  I.  2S8. 
g)  de  Jndic,  Geman.  §.  ly, 
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prmfatjo. 

ea  ^tate  m fententianim  a principibus  lata » um 
aequitatem  aduertere.  Ex  cjuibiis  iatis  pa- 
tet, quae  ratio  judiciorum  apud  Germ  anos 
veteres  tuerit,  antequam  liib  Francorum 
imperium  Germania  tota  concederet. 

Sub  Francko  regno  apfiUaticnem  con- 
flat faft  ara  fuilEe  adPa£os  Dominicos  b). 
Comites  ScAii/Jos  regios,  Palatinos  item, 
i)  immo  interdum  plane  ad  Comitia 
Et  dignae  fane  commemoratu  funt  formu- 
lae ac  modi  loquendi,  quibus  hoc  tempo- 
ris intervallo  ea  in  re  uti  Germani  fole- 
bant.  Quodfi  enim  cui  iniqua  videbatur 
lententia  , is  blasphemare  Jententiam  dice- 
batur. Quae  locutio  in  Capitularibus  fre- 
quenter obvia  adeo  Francis  familiaris  fuit, 
ut  & poftea  in  Germanorum  legibus  paflim 
phrafis  occurrat : cinc  Urthd  fcbciten: 
quod  hodienum  Galli  dicunt , blasmer  de 
faux  jugement  /) ; & latinus  Speculi  Saxo- 

XX  2 

fj)  Dn  aSenckcnbeig  l.c.  Cap.  2.  §.4. 
t ) Frid.  Efaias  Pufendorf  dc  privilegiis  fpiciatm 
pare  de  non  appellando  §.)238.72.5t.  feqq. 
Heinecciut§.  291.  fqq.  Conring,  §.  2 1.  fqq. 

2 5.  }6.  87.  feqq.  Bcehmer  c.  i.  §.  7. 
t)  PoftConringium  Pufendorf.  I.c.  c.  2.  §.41. 
/)  Heincccius  1.  c.  §.  29^.  Boehmcr  I.c.  C.  I. 
§. ).  Iit.  d,  ubi  plurcs  ejusmodi  denomina^ 
tiones  affert  , . * 


PRy^FATlO. 


nici  Interpres  extulit,  fentetUiam  reprobare. 
Gemina  huic  locutio  cft  : ^ad  Uctf)<ljlraf5 
fen  m) ; bic  Urtf)cl  Dcripecffcn , tt)iD<rtDCtf« 
fen  «)• 

Neque  temporibus  Ottonum  & Cun- 
radi  II.  rationem  appellandi  valde  immu- 
tatam elTe,  fed  eandem  potius  manfide, 
Pufendorfius  o)  alferit.  Monet  tamen 
IU.  Dn.  a Scnckenberg  p)  poft  Carolingo- 
rum  tempora  Germanos  contradixijje  non  fo^ 
Ium  evocationibus  quemlibet  affirmantes  m 
patria  fua  judicari : fed  ^ appellatione  fine 
evocatione  toleravijjfe  aegerrime.  Hac  vero 
accedente  y cejjfantibus  cumprimis  Alijfis  Re~ 
giis , buic  & iUifuiJJe  contradidum.  JFxn- ' 

te  certe  Imperatorum  Henricorum,  cum- 
primis IV.  & V,  conftat  miferam  in  Ger- 
mania faciem  judiciorum,  atque  adeo  nec 
appellationum , praefertim  ad  reges , rna- 

fnum  iifum  fuifle  q).  Unde  extremo  . 
rancorum  regno  q*^‘3edj,^  mutata  paulla- 

tim 

m)  Vid.  Artk.  70.  juris  Feudal. 
a)  Pufendorf  C.II.§  110.  Engau  L IV.  t.i  1. 
feii  2.  §,  110.  Conf.  mox  fecuturam  no- 
tam (0 

’r  0)  §.  61.  feqq, 
p)  C.  II.  §.  I.  & z. 

Pufendoiifji.  64. ' 
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tim  eflc , in  illa  temporum  perturbatione, 
etiam  obfervat  Co  nringius  de  fudic,  Ger» 
man.  §.40-  quod  fuo  calculo  probat,  & 
non  ab  re  animad<verfum  proniinciat  Joh.- 
Gottlicb Heineccius,  addens,  fierinonpo- 
turjfe , Ducibus  ^ Comitibus  jure  ‘velut 
reditario  provincias  regere  incipientibus,  qiun 
^ ipfi  per  aJios  jttra  redderent^  atque  adeo' 
^ paullo  difficilius,  quam  antea,  in  jus  vo- 
carentur. Idem  mutationem  illam  ingen-' 
tem  , quae  poft  Carolingorum  tempora 
circa  judicia  Comitum  faaa  eft  cum  Con- 
ri.ngio  /.  c.  ff.  S3-  inde  quoque  deducit, 
quod  multi  tum  Comitatus  uni  committi,  0 ■ 
plure s Epifcopis  jibbatibus  t dari  caperint, 
pkirimi  autem  Ducibus  ^ Principibus  ceffe- 
rint.  Ex  quo  concludit  hoc  rerum  Jlatu  ju- 
risdidionem  rarius  dfxt(r(^  penes  Comites 
fuiffe , jed  Princnes  Comitesque  in  terris 
per  alios  jus  reddidijje  (r). 

Circa  Interregnum  itaque  magnum,  Sc 
maxime  poft  Conradini  mortem,  cum  non 
modo  iudiciaria  Ducum  poteftas  creviftet 
infignicer , fed  & rupcrioritas  territorialis 
Ducum  & Principum  magis  magisque 
fuiflet  ftabilita,  atque' ipla  etiam  judicia 
XX  3 pro- 

r)  vid.  Heineccii  Elm.  fwtu  Cermn,  Toro.  t. 

Lib.}.§.j7,4j.45. 


^ M FATIO. 

propria  atque  haeredicaria  fierent:  omni- 
no & appellationes  ad  Re^es  raridimcC  ac 
minus  ufitatae  fuerunt,  norum  quippe 
auAoritate  ma^is maj^'sque  imminuta  >s). 

In  terris  quidem  Saxonicis  & Aleman- 
nicis  appellatio  fiebat  ab  judice  inferiore 
ad  fupenorem , & poftremo  omnium  ad 
Regem  0»  Ab  . Juaicibus,  vicariis  appcl- 

ian- 


x)  hoc  late  profequitur  Pufendorhus , C.  If. 
§.  44.  47.  so.  61. 8t.  91.  ubi  raritatem  ap- 
pellationum per  temporum  intervalla  dedu- 
xit. Confer.  Dn.  a Ludewig  ad  Attr.  Bnll. 
tiu  gi  §.  a.Lit.  i,& §.|.tit.  ii.§.  4.  Iit.  1, 
& §.  5.  Ut.  p. 

t)  Hcinecciufl  §.  299.  feqq.  Tn  Jttre  Saxonica 
Provinciali  Lib.  t.  Art.  it.  ex  edit  Joh. 
Frid.  Ludovici  hzc  de  appellatione  verba 
occurrunt:  ©cbiUitum  cIncUrfljcI/  ba^fnll 
«lan  er|!  jRf>en  nn  t)cn  fyo^en  fKid)tct/  unD 
tule^t  on  ben  ^6nig.  Et  t»  CoUatione  Codicis 
^is  Almanmci  tam  Provincialis fenialis 
Cap*  1*6.  ex  edit.  Joh.  Augufti  ^ Berger: 
Unb  ifl  / ba§  tnan  eitum  ^nnn  tine  Urtbei 
coiOecttHrffc , bie  foJI  tnan  pel^en  an  ben 

unb  )u(e^t  an  ben  5^6nig.  Et 
, mox  ibidem  §.  3.  p.  1 5f.  <35on  njclt^cc 
l>er  ^anb  ba<  ifl , ba  mag  man  ein 
Urtl)e(  moi)(iiel^en  an  bfe  erfl  ^anb  bed^e/ .. 
tflberJtonig;  SDieanber  >&anb 

bed 
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PRJEFATIO. 

landum  erat  ad  ordinarios  Judices  u).  In 
Provinciis,  quae  Ducibus  Tuberant,  aCo- 
mitibus  ad  Duces  videtur  appellatum 
liiiHe.  Sed  iplbs  Duces  quod  attinet,  cum 
illi  Tua  Judicia  provincialia  haberent,  rario- 
res ab  illorum  Judicibus  appellationes  fue- 
runt 7;).  Ceterum  Germani  eum  quo- 
que appellare  dixerunt , quicaulaiam  co- 
ram inferiore  judice  agi  coepta,  fuperioris 
implorabat  auxilium , 'quamvis  nulla  ad- 
hucdum  fententia  judicis  lata  in  ifta  caufa 
Tv)  : cujus  rei  quoque  veftigium  in  Jure 
Provinciali  antiquo  VTurtembergico  AT) 
habemus.  Atque 

Ijl/ Dembcr^dniglciljct; 
tiritte  4)ant»  Ifl,  tjce^cmemonDtrnDa/ 
Add.Cap.  108.  p,  1^4.  feqq.  187.  8c 
ji?.  nec  non  Hcinc ccius Tom.  1.  Lib.  3. 
tit.  I.  §.  46.  ubi  quartanunanum  de  Jure  Sa» 
xnnico  admittit.  & tit.  8.  §.  299. 

*)  Thomafius de  jurisdiSionis  ^ Afa» 
giftratMum  Diferentia  Jecnadmn  moret  Cerma- 
nonim  §.  83. 

: r)  Heineccius  l.c.  §.296.  Pufendorfl.  c.§.i2. 

V 48.49*  50.  Thoroafius,  Di^.cU.  §.  54."  91, 

»p)  PiifendorfCap.il.  §.21.  Bochmer  Cap.  I. 

§.  j.  Heineccius  Tom.  2.  lib.  ].  tit.  i.  §.  34, 
jf)  Prout  Anno  1555.  editum,  & Anno  1567, 

^ denuoimpielTumfuit,  P,l.fol.i2j.  Verba 

hxc 


1 


PRMFATIO. 

Atque  haec  appellandi  confuetudo  ori- 
ginem tandem  dedit  Judiciis  Princi- 
pum  Aulicis ScDicarterirs  Supremis,  quae 
paflim  ab  illis  quoque  fuere  in  Germania 
conftituta.  Nolebant  Principes  cives  fuos 
ad  extranea  judicia  decurrere , fi  quando 
ad  appellandum  neceflitate  compulfi  fibi 
viderentur.  Itaque  ipfi  in  Aulis  fuis  fua 
habere  judicia  coeperunt,  adquaeappel- 
tiones  ^ civibus  devolverentur.  Qua  in 
re  Imperatorum  & Regum  exemplum  imi- 
tatos fuifle,  probabile  eft  7) 

Quod 

hxc  funt : 91ac^l>cm  aud>  t>on  l)cr  in 
Unferm^urflcntljumQebraut^t,  w«nn 
9vi(^tcr  berunttm  ®etid>t  in  ©nc^tn  unD 
.?)anblun9cn  / r«<  (^o§  obctflein,  bet 

Uctbelnitwrfleben/  nod)ju  entfcI)Ucjlen  n>ip 
f<n/  l»a§  fi«  nlt^bnnn  bcrfdb^adjmit^lng, 
SJntmorf/unb  allcm  ^umjcnDctifiit  ibtObet# 
lieben  unb  roeifen  mbgen , bep  bcm/ 
’ ‘ f«  Iben  ® ebtaut^  unb  oltem  J^erlommen  ^it 

auc^  nod)maliS  bteiben  laffen  / boc^  ba5 
Beneficium  Appellationis  unb  9J?acbt  ju  ap- 
pelliwn  fur  batf  Cbet#  unb  .^ofgcrid^t,  wie 
tec^t  ifl/  mdnnidUd)en  borbel^alttn  unb  un/ 
benomtmn  fepe. 

9)  Antiquum  fatis  hoc  inditutum  effe  Joh. 
NicoL  Hertiut  Tono.  II.  Opnscnlornm  ia  Dif- 

Jert, 
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PRuWFATIO. 

Quod  haftenus  de  judiciis  Germano- 
rum antiquis  & appellationibus  attulimus, 

X)(  X Idem 

fert,  de  CoafMltationibKs  Legibus  fudtciis  iu 
/pedalibus  RotnaaiGennattici  Imperii  Rebustublu 
ds  $.1  f,  probatum  dedit  ex  Charta  Luaovici 
& Friderici , Auflnae  Archiducum  , Anno 
MCCCXXV.  data,  qux  efl  apud  Cufpinia 
num  in  ^ufiruii  p.  47.  ubi  flatuitur : 
foQcn  au(h  bepbe  opnen  ^ofric^ter  / unb  0^ 
. nen  >^e^(^rdbet()aben/  ba§  unfet  (^cticbl 
linitrtMt  fep  tc.  Addit  deinde,  y^w/ica/Ndi. 
da,  bie  Statibus  Prevm- 

..  eiatibus  fiatul  dependent  t ^ uidlam  fufercaufis 
fatibus , /endalibus  aut  'criminalibus  oabent  ju- 
risdiOiouem , ut  ^ reliqua  dies^eria,  ^vegiea 
lundin  unb  ConbUiKn/  ^«do  ap:  ^ pofiea 
txcUari  c9p^,  camque  in  rem  alluat  de 
fudkie  curfit  t 4)ofi9eri^t/  quod  Friderictu 
Comes  Palatinus  t Aauo  MCCCCLXU.  inHituit, 
^ .It  Trithemium  in  Chronico  Spaab.  dtS.  aan.  ul 
alia  taceamus.  Joh.  Rud.  Engau  in  £letp.  juris 
. Cerman.  civiL  Lib.  IV.  tit.  x.  §. } t.  fequutut 
Heineccium,  qui  in  Elem.  fur.  Germ,  Tpm.  s, 
. • L.  in  eandem  fentendaiBhxc habet: 
• Mnimvero  ne  externa  urbes  a eivibui  /ms  tan^ 
quM  oracula  coafulerentur  iu  cau^  dubiis: 
Princi^s  exemoloRe^  ^ [mperatorum,paul^ 
latiminauUs  /Wi  vd  urbibus  primariis  infiituf 
ruat  curias  provinciales  ftqrrenus,  <6^f0«^cf 
milan^getid^te:  ^a^eOerenteiHs,gui 
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Idem  fuo  etiam' modo  de  terris  zc  Judiciis 
fVurtember sicis  refte  poteft  affirmari.  Ne- 

que 

fy>i  gravamen  a jHdicibns  lUatum  ejje  exijiima^ 
rent.  His  curiis  (hxc  in  nota  * ibidem  ad- 
duntur pag.407.)  prcerat  bw  JQoffvel 

yic^tet/  £anbbrofl/  gonbooigt/Canb^bviupU 
tnann ; cui  addebatur , (jui  ab  aSij  ejj^t , feri» 
ba  vel  notarini  ,t)«  ^ofgcrid^tt  f ©cbreibcf/ 
vel  poflea  Protonotarius.  Quum  vero  ita  ferrent  . 
' Cermanorum  morts,  ut  non  uni  ^ foli  ejjet  in- 
ris  dicun^i  poteflas Jed  ei  certi  ajjejfbres  ejjent 
in  conlilio : Horum  qun  antiquitus  fuerit  ratio 
eleganter  offendit,  Setkendorf  Hiilor,  Luthe- 
^ ranifmi  Lib.  I.  75-  addit.  Iit.  g.  p.  i*7» 

• Notari  hac  occafione  meretur  mos  prifcut 
illius  temporis.  Principes  nempe  in  aulis, 
prater  Cancellarium  , quem  rudioribus  fe- 

• culis  primarium  feribanr , t(n  6b«(l<tl 

' ' ©ireiber  / vocabant , & plerumque  ex  > 

i ' Clero , qui  tunc  folus  fere  literis  imbutus 
- * erat,  fumebant  nonnifi  viros  ex  nobilitate 
; i provincia , & Prafei^os  ardum  & oppido- 
rum in  negotiis  publicis  confiliarios  habuiffe, 

jad  qua  hodte  adh  bcri  foleht , ’ qui  intimi 

Cbif  ‘ 

vero  & li(ig'a partium in  judiciis,  certo  tem« 

' • - poreconflitutis,  accitis  ex academiis  & op- 

• • pidis  juris  peritis  tra^l^fle  Judicia  illa  voca- 

■ bantur  aulica  in  loca,  ubi  • 

• hincepi  ecat,  & quando  opus  eflot,  indi6hu 

^ \ J ' . M- 
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que  enim  exigua  Comitum  Wurtember- 
gicorum  potentia  erat , iique  dudum  Prin-, 

, XXX  2 cipibus 

Polleaquam  vero  tempore  Caroli  V.  non 
folum  cauiTae  religionis , fed  & alis  politics 
& publics , indies  magis  ardus  & difficiles 
Principibus  occurrerent : Juris  periti  jam 
non  in  Acaderaiis  folum  frequentius  conTult 
coeperunt,  fed  in  aulas  ad  deliberationes 
advocati,  conflantem  ibi  fedetn  & domici* 
lium  conffituerunt.  Ua  fadumeflf  utprx- 
fentibus  legum  dc  forenfium  caufarum  pe- 
ritis five  confiliariis  litteratis 
tl)t/)  quotidie  cognofei  de  litibus  privato- 
rum fummarie  quidem  ab  initio  cqeperit,  aut 
amica  conventione  finita  Hnt  jurgia,  remiffis 
ad  judicia  [illa  ordinaria , certis  anni  tempo* 
ribus  locisque  condanter  habenda,  cauflis 
intricatioribus.  Et  hsc  efl  vera  judiciorum ' 
feu  curiarum , qus  hodie  in  provinciis  Sa* 
xonicis  fingulis  trimedribus  ex  nobilitate  8c 
JQis  convenientibus  adfeiibribus  & prx- 
podto  primario , ex  equedri  ordine  viro  , . 
quem  judicem  aulicum  (btn  >^0f/3(i(l^ter> 
vocant,  celebrantur.  add.Burcard  Gotthelf 
Struv.  ui  Hifioria  Jnrit  cap.  6.  $.  <9.  & jo, 
Pn.  Joh.  Adam  Kopp  in  ffiftoria  piris  Part,  f, 
tb.  9.  Efaiss  PuiFendorf  in  utrodaS.  in  Pro^ 
ctjf.  CxviL  EleUm.  Bmnsvic,  LEntbttrg.  c.  ar.' 
ff*  W d.  ubi  pod  inditutum  judicium  Ca- 
merale  initio  SecuU  XYL  potUfimum  judi« 

cU 
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cipibus  , a fola  appellatione  Principum  fi 
-difcefieris,  reliquos  honores- quod  atti- 
net , exaequabantur  2) , & Jura  etiam  ter- 
ritorialia poflidebant  aa).  Quocirca  du-  - 
bitandum  non  eft,  fuifTe  in  Comitatu  W iir- 
tembergico/urj  longe  antiquiflima  (quan- 
quam  & numero  plura , & pro  regionum 
locorumque  diverfitatc  etiam  multum  di- 
verfa);  atque  adeo  exftitifle  Judicia  quo- 
que , pro  conditione  temporum,  ordinata. 
Sub  feculi  certe  XIV.  initium  extra  omne 

dubium 

cia  aulica  plura  introdu^la,  hintque  in  Re- 
celTDeput.Spir.  deA.  1600.  §.  15.  cautum 
clTe  ad  firmant,  quod  ordo  judiciarius  horum 
aulicorum  judiciorum  ad  normam  proceffus 
'Cameralis  adcommodandus  (it.  Ad  cujus 
probationem  porro  adducunt  ordinat,  auli- 
cam Moguntin.  de  A.  & 158**  Bava- 
ricam  & Palatinam  de  Anno  1494.  Sc  t$io. 
HalTiacam  de  A.  i500.'Monaft.  de  A.  1571. 
Brunsviccnfem  de  A.  «559.  Megapolitanam 
deA.  i6zt. 

^ •)  vid.  pofi  alios  Imhof , is  notitia  Procerum 

- Imperii  L.  c.  6.  lit.n,  p.  Dh.  a Lude- 
wig  in  Tr,  de  Prcrogativis  Ducum  uyrtetnber- 
gUc.7.  Dn.Steinhofer  in  t>Ct  2Butt(tnbCt^ 
cifc^cn  €l>roni(f  P.//.p- 173.124. 

44)  Dn.  a Ludewig  d,  traS.  cap.  8. 8?  Dtt* 

Steinhofer  P«r(,  n.p.  27*  t47»  ffdt  i/d* 
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dubium  id  pofitum  eft.  Conftat  enim  r>cir- 
. dtnricum  III.  Imperatorem  civitati  GrOnin- 
genfi  jam  Anno  MCCCXVI.  privilegium 
conceflide , ne  cives  coram  alio , quam 
flio  (ciilteto  debeant  conveniri.  Ita  & 
Ludonjtcus  V.  Imperator  An.  MCCCXXX. 
Privilegium  conceflit  civitati  Canftadienfi, 
ut  judicia  Provincialia,  quae  fubdio  antea 
haoita  fuerant , in  ipfa  civitate  adornari  & 

• haberi  liceret ; una  cives  illos  participes 
-X  faciens  Privilegiorum  civitatis  Elslingenfis 
quae  civitas  Anno  MCCCXV.  Privi- 
legium contra  Jlidicia  peregrina  ab  Impe- 
ratore Fridmeo  acceperat  cev . Anno  dein- 
de MCCCXL.  judicium  Provinciale  Can- 
ftadienfe  plane  abolitum  fuit  atque  ceffa- 
vit.  Comitibus  autem  Wiirtembergicis 
Pri<vilegia  de  non  rvocando  ^ de  non  appel^ 
lando  concederunt , poenalique  Sannione 
roboraverunt  Anno  MCGCLXI.  Carolus 
IV.  Anno  MCCCLXXX.  fVencesUus  Anno 
MCCCCI.  Rupertus  AnnK  UCCCCXy, 
MCC^CCXVII.  MCCCCXXVII. 
dus  & fequentes  etiam  Imperatores  usque 

X )(  X 3 ad 

bb)  Dn.  Steinhofer  //.  fol.  204. 2jf.  2^8- 

«c)  Quod  refert  Knipfchild  dt  QwtaL  Imper 

Ub,  I. 
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«d  jMaximUiamm  I.  dd)^  ita  ut  cives  fub' 
diti  & incolcG  nonnifi  coram  propriis  judi- 
ciis 


dd')  vid,  haec  latius  dedudU  in  cap.  I.  bHjHS 
voftri  TraSatw  & apud  Confiliar,  Regim. 
Dn.  Burcardum  fit  ia  append.  No.  r.  msohc  ai 
■ ' No.  38.  in  Dem  '3©urtcmb.  ^leeblatt  brepec 
. _ Privilegiornm  exemtionis  fhri , oaflreg^rum  ^ 
de  non  qppeliando.  Quorfum  faciunt  bina 
Diplomata  Regis  Alberti,  non  Adolphi, 
uti  erronee  rererre  videtur , Befoldus  in 
Delibat.  Jw.  fe?  D^trt.  de  libris  /«r.  pflg.' 
jg.  Comiti  [Eberhardo  circa  finem  Secu* 

Ji  XIII.  data,  hifcc  verbis:  pollen 
( ®raf  SbetbarDten  / ) oucb  gemcinc^ 
Wecbw  gbnncn  / ob  jemanb  flu^  beti 
(Stabfen  gegen  ibme  ju  fprec^en 

in  altero  occurrunt  hxc  verba  : 2EGann  obep 
& .?)er^og  ?nbtecf)l  mit  gemelbten  Adolphq 
ju  tbdbigen  fame,  unb  fte  r»d>  miteinanbei 
becgleid^m/  fo  folle  bocb  babin  gebembelt 
ivetben,  ba§  ^onig  Adolphus  ibn  ®tai> 
(Sbetbdtben  unb  bie  bomnannte  ^ueg  unb 
©tabt  (nebmiicb  bie  lourg  9vem§  unb  bie' 
®tabt  ^ei^SBeiblingen , melcbe^  bae  ijtiif 
fige  9leufldbtlein  iH/)  gemeine6  SRe(f)t«  ge# 
todbten  folle*  conferantur  omnino  £.  D.  D* 
Chrilioph.  Friderici  Harpprechti  eoajeSnrj 
extemporales  ni  problema.:  An  Adolphus 
Imp,  Comitibus  Wartembergicis  Privile- 
gium 
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- ciis  in  Wiirtembergia  conveniri  deberent, 
neque  ad  extranea  jiidfcia  & extra  provin- 
ciam ullo  modo  trahi  poflent.  Ex  quo 
dubium  efle  nemini  poteft,  illis  ad  mini- 
mum temporibus  judicia  Wiirtembergica, 
tam  illa,  quae  primae  inflandae  dicuntur, 
quam  quae  fecundae , bene  ordinata  omni- 
no exflitifTe;  quoniam  alioqui  nec  tot  Pri- 
vilegia fuiffent  concefla,  nec  mentio  Wtir- 
tembergicorum  judiciorum  fieri  potuiflet. 
Porro  cum  Jus  Civile  atque  Canonicum 
feculis  XIII.  & XIV.  'primo  inter  Principes 
& Comites  notum  fuerit ; ac  deinde  fe-. 
culo  XV.Jub  Comitibus  Eber» 

bardo  feniore,  & Ulrico,  etiam  apud  fub- 
ditos  cives  in  univerflim  magis  magisque 
invaluerit ; major  quoque  & accuratior 
adminiftrationi  juftitiae  cura  & induftria 
adhibita  cft;  eoqiiefaftum,  ut  & appel- 
ladones  quoque  Juris  Romani  facilius  ad- 
mitterentur, atque  adhiberentur  frequen- 
tius ; cum  contra  apud  andquiores  Ger- 
- manos  eae  rariores  eflent,  qui  quidem  ipfas 
edam  lites  rariores  habebant,  in  illa  tem- 
porum fimplicitate , & conflietudinibus 

' loci 

t I ■ I ■ 1 1*._  ■ « ■ I 

■ gium  de  Jure  coihmuni  Romano  in  futu- 
rum ufurpando  conceflerit  I adjeSdOraUo' 
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loci  cuiusque  adftatum  rerum  praelcricem 
accommodatis. 

Neque  tamen  fatis  liciuet,  quonam\'tvx- 
tempore  in  Wurtembergia  nollra  fue- 
rint conjlituta  Judicia  appellatoria , atque  ' 
fpeciatim  Dicajlerhm quodd^m  fupremumi 
fed  fatendum  potius , id  maxime  ertc  in- 
certum , involutumqiie  obfcuritatibus. 
Nimirum  generarim  temporis  yetuftas, 
quae  hominum  excedit  memoriam  , cft 
ionge  difficillimae  probationis.  Cui  fpc- 
jciatim  illud  accedit',  quod  Protocolla  an- 
tiqua, aliaque  I>icafterialia  Afta  fatali  iftp 
incendio , quod  Cancellariam  Stutgardiae  • 
Anno MDCLXXXIU. afflixit,  flammis  ab- 
fumta  perierint.  Quae  etiam  caufa  fuit,  • 

2uare  B.  Dn.  Georg.  Henricus  Haeberlinus, 
bnfiiiayius  Regimms^  (ententias  ab  Dica- 
fterio  pronunciatas  nonnifi  inde  ab  Anno 
MDCLXXII.  publici  juris  facere  valuerit. 

Sed  tamen  argumenta  non  deflint, 
quae  ontiMitatem  fummi  in  WurtembergU 
Dicafiern  fatis  remotam  abunde  compro- 
bant. Frmo  veftigia  indubitata  in  tabu- 
lario flve  Archivo  Ducali  fuperfunt , ex 
quibus  conlpicuum  eft , Comites  Wiir- 
tembergiae , Uhricum  ScEberbardum  (enio- 
teiDi  jam  Annp  MCCCCLXXV.  Ordina- 

mrione 
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tionem  Aiilicam  condidifle , atque  adeo 
tum  appellationes  ipfas  , tum  ap|)ellatio> 
num  judicium  antiquitatis  elTe  non  con- 
, temnendae  ee). 

Secundo  alTervatur  in  tabulario  flve  Re- 
giRratura  civitatis  Tubingeniis  mandatum, 
ab  Eberhardo  feniore  datum  ad  omnei 
Fraefcftos , idque  manu  antiqiiiflima  exa- 
ratum, in  quo  commemoratur,  Eberbar- 
dum  non  modo , /ed  etiam  Patruelem  ejus» 
Ulricwn  Comitem , cujus  mors  In  Annum 
MCCCCLXXX.  incidit,  fuum habuide di- 
caderium  atque  Aulicam  Ordinationem^ 
Hanc  ordinationem  idem  Eberhardus  h> 
poRerum  quoque  in  appellationibus  jubet 
iervari , paucis  exceptis , in  quibus  aliqua 
mutatio  fafta eft.  Appellationem,  nifi  in 
caufis  XX  librarum  , vetat  admitti ; judi- 
cium appellationum  binis  quoquo  anno 
vicibus  convocandum  Ratuit;  &,  quod 
praecipue  notandum,  juramento  malitiae, 
de  non  frivole  appellando , eos,  qui  ap- 
pellarent , jubet  adftringi  ff) . 

X X XX ^ 

u')  ycrbaipfa  allegamus  Capite  I.  bitjustm* 

SatMS.  §.  i8. 

6^  Dignum  cA  £di61um , quod  integrum  hic 
legatur.  Quoniam  tamen  longiusculum 
efl , pofuimui  id  poR  finem  hujus  Frxfa* 
tionit. 
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Tertium  argumentum , qucd  antiquita- 
tem hujus  judicii  extra  omne  dubium  ponit, 
praebent  etiamnum  exflantes  (ententiae. 
Annis  MCCCCLXXVII.  MCCCCLXXIX 
& MCCCCLXXXI  latae  in  dicafterio.  Ita 
Anno  MCCCCLXXVII.  die  Mercurii  poft 
Dominicam  Reminilcere  in  caufa 
t>on  von  SBonfocff,  Nagoldenfis 
PraefefturaB,  quae  ad  Comitem  Eberhar-^ 
dum  feniorcm  lpeftabat,  contra  i^dnric^ 
gq)  Dafcibficn,  in  Dica- 
fterio, p.^lt^;)0ffclct)tcrtm''^^if^cn.  Urad 
lententia  lata  eft,  male  judicatum  &bene‘- 
appellatiim  efle,  caquc  fiib  nomine  & fi- 

fillo  Eberhardi  lenioris  expedita  & parti- 
us  data.  Simi- 

gg)  Q3utt<l/  (^«buttcl/  tum  temporis  aliquam  ' 

habuere  fpeciem  Jnrisdidtionis  in  caufii 
jo.  |3.  vel  infra,  ^ in  controverfiis  meretri^ 
eum  aliarimque  levium  perfonamm  ; ia 
quod  videre  licet  ex  Ordinatione  'antiqua 
Anfio  MCCCCXCII.-  i Comite  Eberhardo 
feniore  Civitati  Stuttgardienfi  data  » ejus- 
que  rubrica,  peni  05crjcbt^#3n>ang.  Et  ia 
OrdimUonr  Rej}<men1i  Anpi  MCCCcXCVHf* 
^icitoHen  aiicb/  Num.  ?i.pag  1^9,  apud 
Moferum  m Specimine  IVnrtemberpi,e  Diplo^ 
mati.e , 'TJfiftel  flatim  poft  archigrammatel 
officium  rccenfetur,  vid.  Heincccius  tom,3t 
ubi  plura jde  hac  vocc. 

I 

• / 
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Similiter  Anno  MCCCa.XXIX.  aDi-- 
caftcrio  Uraci  convocato  , SuMOtd 
C^mer6bofen'unb  CE(auO  ton  ^tciDian» 
propter  cmtioncm  & venditionem , tVCgCIt 
einc6  flrttti^en  auffg,  ad  amicabilem  com- 
pofitionem,  iur  9fitlid)en  Q3cfWr , citati 
funt,  ac  deinde  pronimciata  fententiaM). 
^ )(  )C )(  )(  2 Denique 

bb)  Verba  h*c  funt  t i)iffe  nact)9ef<^rie< 
btnc/  l>c«  J^i>d^i)ebo^rnen 
€berl)art)^  i)e«  2(<lurn , ©roben  ju 
temberg  unb  fS)?6mpflgarbt  k.  Unfcr«5  ©nd^ 

. tigeo  ‘Pertn , J^ofe  / unb  9Wtc  t mit 

9^abm<n  ©eorg  bon  (Sbeingen,  4)bffidS)f«/ 
9Bill)dm  bon  ^ernau , iSbecbatb  bon  Ur^ 
JXiKcre/  Dodior  ©<otig  €b<ingcc/ 
€a/pat9vemp  b»n  ^fullingwi,  £onrflb8i4. 
*3Jogbt  ju  ^ ubingeu  / unb  Cutubig  ^ofen^ 
berg/  befeonent  unb  bfftubntcnt  alknneng/ 
licb  mitbiefem  55rlef,  oI«  uflFb<«  borbenan<» 
ten  unfecf  ©ndbigen  J^errn  QJertagen  ju 
fjAtlidce  Q3etb6runq  bor  un^  erfcbieneit 
fpent/  bi«  bejlen  £ubtbig  bon  ^mer^bofe  a» 
«inem , unb  SKiuO  bon  0tabion  am  onbcrn 
Srrung  unb  0pdn  balb<f  jroifcbcnf 
3nen  ic.  ctn>o(bren  »c.  ic.  Sub  finem : brt 
JU  Urfunb  babent  tbit  Cberborbt  bonUrbatb 
unb  £ubn>ig  Jg)ofcnbetg  unfre  eigen  Sngefic^ 
bon  unfcc  unb  ber  .anbern  bommclnti 
^dte  tP(g(n/  un^unb  3neo  obn(^c^bm 
. . ang«^ 
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Denique  Anno  MCCCCLXXXI.  Stut- 
gardiae  in  Canccllaria  Dicafterium  habi- 
tum , & lata  lententia , quae  fequenti  Anno 
MCCCCLXXXII.  Icripto  confignata  & li- 
tigantibus tradita  fuit  Niirtingae,  qua  in 
u^e  Comes  Eberhardus  junior  plurimam 
partem  commoratus  ell  ii) . 

Addi- 

«nqebcncft  nn  Mefcm  SSrkfc  / unb  jttep  ati 
SSQorten  dUicf)  gemad)!  )inD/  unD  pebem 
. $ai(  ainen  auf  ftn  ^eger  gebcn  i|!  )u  Uradl 
uff  0amflag  »or  Dculi/  t>on  0)ri|li  unfctiJ 
Heben  J^etrn  ®epurt  nW  mnn  jalt  biet^jeljen 
l>unbcrt/  (Siebenjig  unb  ^Jeungdure. 

U')  Ea  hi»  verbis  concepta  erat:  3!n  (^ac^eH 
be«N.  an  einent/ unb  bie  $(nn>4lb  becen»on 
N.  am  anbem  '^eil  fft  butdb  wnfere 
rid^tet  unb  SRdtl^e , nac^  , '^Innvort/ 
fXeb , ^HJibetreD , Q3erl)6rung  bet  ^rief/ 
unb  allen  furgen>enbt«n>i^anb(ung/  mit  Uc^ 
tbel  ju  SRecbt  erfanbt , ba§  ic;  ic.  Unb  bieft 
Unfece  ^ofrtcbtet  unb  SKdtl)  |inb  }u  9ied)t 
gefejfen,  mIt  5?al)men  0igmunb  bon  5ne» 
burg  jum^prenberg,  Dvitter,  Joof#9iicbter/ 
JE)crt^eter/  ']>robfi  ju  :5)cncfcnborf/  ^ett 
gubwig  '3JergenJ^an^/  ®octop  beeber 
tc  / €iin^ler,  4)ert  ®etnben>on  On$buf/ 
©ocfM  ber  ^eiligen  ©efcbrifft  unb  Q)ei(ilk 
cber  5Ked;ten,  S)octor  aibrecbt  ©runbacb/ 
^rctiepiu^emunb/ 

fenba(^/ 
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Addimus  quartum  argumentum  anri« 
qiiitaris  ex  Alaximiliani  Imp.  Privilegio 
Anno  MCCCCXCV.  dato , in  quo  his  ver- 
bis Dicafterii  mentio  fit : ObCC  tJOC  unfent 
uni)  erbaren  9Sat()cn;  nec 
non  ex  Ordinatione  Regimenti  Anno 
MCCCCXCVlll.  edita,  ubi  ita  : barunib 
foOen  unb  ipollcn  iric  aud)  allen  mfiqlicbcn 
Q3ln§  cmfccn  unbcrnfllicb  bnrob  fein,  ba§ 
fronrni/  erbar,  Dinfiaunb  ttcrfiaiiDiq^rnt; 
Iftt  unb  iRicbtec  om  ^offttert^t/  aucb  af* 
len  onbcrn®eri(bten  unb^emptcm  fftrac 
nomnun  unb  fuerben/dt)» 

Praeclarum  quinto  ad  fidem  hujus  rei 
faciendam  documentum  habet  membra- 
' - )(X  XX  3 naceus 

ft^nbflcb/^irtbetju  S^iirtinflen  ,4}crr  ®eow 
^cutbr«p  von  3Satb<n,  genant  »on 
mcrrmgen , ^ommcntbut  ju  ^innenben  • 
; ^ciirfcb  Orbent,  ^bcinricb  »on  3®emau, 

_•  Conrab  t>on  S^ifcbod),  ^cin$  ©cbtihing, 

. looctor  gj?artln.g)?i«ci;  S)octoc  9?icoIau«  ' 
5361^ , unb  ^crr  3obann  551aicbec/  Warrer 
juCorcb.  tWitUrfimb  bi§S?Ticfs,  becDon 
Unfemv^ofricbtct  unb  SRdtbcn  untee  Unfcrtn 
onl)angcnb«n  Snficoel  befiegelt  gegcbcn  ifl 
lu  tRurtingcn  uf  (Sampag  nod)  ^bibppi 
3acobi  Apofiolorum , 1482. 

Mofer  io  Specimiae  U^tmbtrgia  Daloaa- 

tiC4p9£.2jJ.  N.Jl, 
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naceiis  Codex,  foliis  majoribus , regali, 
ut  vocant,  forma,  AnnoMDLXXll  ab  Ar- 
chigrammateo , KaacSchvvartzio , nitide 
feriptus,  qui  in  Bibliotheca  Civitatis  Tu- 
bingcnfis  confiilcitur,  & Jus  peculiare  Tu- 
bingenfe  llib  titulo : Ocbniingcn  f 
lin&  @nftuliqcn,  ab  EberhardoComhQSe- 
fiiore  Anno  MCCCCXCllI.  om 
@t-  ®COrgcn  Xap/  Civitati  Tubingenfi 
datum  continet-  In  hoc  fub  titulo,  tJOtt 
appellircn,  exprefle  difponitur,  ut  appel- 
latio fecundum  Ordinationem  Aulicam  lie-  • 
ri  debeat//).  . ' ' 

Cum  hilce  teftimoniis , quae  authen- 
tica omnino  funt , confpirat  lexto  Conra- 
di  Summenharti  de  Calvv , Profejjoris 
TheoloQi£y  Oratio  funebris  in  obitum  Eber^ 
bardi  Barbati , Ducis  I.  Wiirtcmbcrgia? , 
Anno  MCCCCXCVll  d.  7.  Idus  Martii 
Tubingae  in  follenni  panegyri  recitata 

- . in 

ll")  Hsce  verba  funt;  Rubric  bon  appclliritU 
•iSann  cin  mit  cincr  Urtcl  bcrmaint 
bcfd)n)cl)tt  fcitib/  unti  roolte  Crnban 
beruffen , fo  fbU  c6  bamit  gcbaltcu  tt>erbcn/ 
tblc  bag  UnfttOtbnung  be^  J^ofgecic^t^  imv 
bnlt. 

mm ) E(I  ea  apud  Befoldum  in  OpHtcnlii  d( 
JurtAcadmiamm  p.  77.  ex  edit,  Arg.  16  u. 
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in  qua  publice  commemoratur,  Eberhar- 
dum  /eniorem  five  Barbatum  nonnullas  hi 
fuo  diftndu  fuccejjionum  confuetudines , cum 
minus  equitatis  continerent  y etiam  nonpauds 
nou/s  cotiditis  pro  fua  Prorvincia  Legibus, 
^ equitatis  juJiitU  reduxiffe  lineam, 
Provincialis  ftu  Curialts  fui  Confiflorii  {quod 
Juftitia  conducat  plurimum  ) ipjum  Liftituto- 
rem  ^ Or dinatorem  fuiffe  diligentiffmum  m) . 

Liquet  ex  hilce  teftimoniis,  quae  & 
^aevafunt,  & fide  digniflima , Eberhardo 
Barbato,  qui  inde  ab  Anno  MCCCCLIX 
regnavit;  Anno  MCCCCLXXV  Ordina- 
tionem Aulicam , camquefine  dubio  pas- 
fim  emendatam,  confici  juflit , ejusque 
gratia  Re/criptum  ad  omnes  Praefeftbs  de- 
dit oo);  Anno  MCCCCLXXVn  Univer- 
fitatem  Tubingenfem  fundavit  ;•  Anno 
MCCCCXCII  Stutgardienfibus,  & Anno 
MCCCCXCIII  Tubingenfibus  peculiaria 
Jura  dedit//)};  & Anno  MCCCCXCV  cum 


an;  Leguntur  hsc  verba  apiid  Befoldum  I.  c. 
ex  quo  eadem  allegar  h,  Dn.  Ahb.is  Andr. 
^Chnftoph.Zeller,  in  ^en  fOJcrcfrourMgPcl# 

'ten  tjcr  Unfverfitati}n&  ^ubingen, 

p.  1 19.  I ro. 

Oo)  Vfd.  fupra  not.  ff.  • - • - 

fp  Ephemerides  bci  \ 

•yaufee  3CurRmbq;fl  / p. 


y * 
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Dignitate  Ducali  Privilegia  de  non  evo- 
cando & de  non  appellando  amplHIlma 
accepit;  etiam  judicia,  adminiftrationem, 
juftitiae , ipfiusque  Dicafterii  ordinationem 
plurimum  debere,  ita  ut  meritilllmoiure 
Ordinator  /nftitutor  Confifiorii  Ducalis 
dici  debuerit.  Nec  dubium  ell,  plura  eum 
egregia  hanc  in  rem  fshfturiim  fuiHe , nifi 
mors  Anno  MCCCCXCV,  fublecuta  vitae 
laudatifllmae  finem  feciflTet. 

Secutus  efi  Eberhardusll.  qui  quidem 
Anno  MCCCCXCVlll.  per  transaftionem 
Horbenfem  regimine  fe  abdicans  fuccel- 
Ibrem  naftus  eft  Ulricum,  tertium  Wiir*' 
tembergiae  Ducem,  ut  fub  illo  hac  in  re 
vix  aliqua  potuerit  intercedere  mutatio. 

Sed  Ulricus  non  folum  A.MCCCCXCIX 
primam  Ordinationem  Pro<vincialm  ^ &A. 
MDXV.  Communes  Ordinationes  Pro^incia- 
les,  cum  antea  in  diverfis  Civitatibus  d:- 
verfae  & haud  raro  contrariae  fuifient, 
publicavit:  fed  etiam  AnnoMDXIV.  Or- 
dinationem  Aulicam  typis  excufam  publici 
fecit  Juris.  Quod  ipium  commemoratur 
in  Prooemio  Ordinationis  Aulicae , quae  a 
quarto  Wurtcmb*  Duce  Cbrijiopboro  qq) 

& 

qq')  .Verba  ipfa  h«c  funt : Utlb  Wiewol;!  rtuc^> 

wellanDt  Unfet  litbtt 
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& emendata  & aufta  Anno  MDLVll  de- 
nuo  cdica  ert.  Excepit  hanc  quinti  Wiir- 
terabcrgiae  Ducis  JMdtyvtci  Ordinatio  Au- 
lica, Anno  MDXXXVll  edita  rr),  quam 
ut  amquc  accuratiorem  emendatioremque 
clfe  infra  ss)  videbimus : ac  tandem’  Anno 
MDCLIV.  fccuta  eft  Fberbardi  III.  Ordi- 
nario Aulica , qua  hodie  etiamnum  utimur. 
Atque  ex  his  quidem  Ordinationibus,  qua- 
rum tres  pofteriorcs  mihi  ad  manus  liint, 
& antiquus  & hodiernus  Summi  Appella- 
tionum Tribunalis  Summique  Dicafterii 
ftatiis  fatis  dilucide  ac  refte  addifci  potcft 
atque  delcribi. 

^onten  fi  Ipeffes , hodie  appellatur 
Ob(C;  appellationi;  , cujus  aui- 

■ (4)  )C  • geni 

Ua(t  unD  4)oct)l6bli(^«c  in  bem 

9oier jd^enDen  ber  roenigern  Jabl  ou< 
glcicber  ^eroegun^unO  55cb<f^l9ung  eine 
n>oblbel»a(f)te,  In^cdjttngtgriinbdc^Dbe^ 
grticbtg^Orbnung  fleUen,  wrfunben  unb 
puWicirftv  unb  in  berfriWgen  uni 
cni|llld)eSurfcl)ungtl)un  loffen,  rodcper  ge^' 
Oalt  in  Unfrnn  ^obtgericbt  in  Appellation- 
©a*en/  gt^nbelt  merbcn  follr, 
fr)  ExHat  ca  apudSauriuna  in  ¥afc\cido  piiim 
ciarii  Otdims  fugulari  P.  L Fafcic.  UK  p.  47.  . 

>•  ii)  Vid,  infra  nor.  *i») 

M)  «V  Rejcrij^o  DntaH  Anni  MDCCXXXIX.  Sc 
pallun. 
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dem  nominis  ratio  in  propatulo  eft.  Por- 
ro dicitur  etiani  i^cffcien d)t>  Obff;  ^offt 
peric^t»  ab  Aula,  vcl  Curia;  quod  nem- 
pe antiquis  temporibus  judicia  in  Aula  vel 
Curia  ab  ipfis  Imperatoribus,  & Regibus, 
ac  poRea  pariter  a Ducibus  & Principibus 
peragebantur,  neque  Rataria  erant  Au). 

In  Ordinatione  Aulica  An.MDLXXXVU. 
idem  audit  ®cricl)t/  extremum  • 

judicium  •vv)^  quia  judicio  hoc  aliud  fti- 
perius  in  Ducatu  Wiirtembergico  non 
datur.  Qiiod  inRitutum  cum  multiplici 
Utilitate  conjunftum  eR.  Si  enim  ad  ul- 
timam usque  temporum  antiquitatem  re- 
(piciamiis;  id  in  omni  prope  imperio,  in 
omnirepublica  invaluit,ut  Uimmum  quod- 
'dam  exRaret  tribunal,  ad  quod  extremae 
Caularum  cognitiones  devolverentur,  & 
ad  quod,  tanquam  ad  anchoram  Iaeram 
& alylum,  confugere  litigantibus  integrum 
eflet.  Nifi  enim  Jura  falutarc  hoc  indul- 

fiflent 

««)  Bcfoldus  in  Tbejanro  PraBicoi  voce 
w3  Verba  fic  habent : (^o  btfel>len  2Bir  foU 
(hem  tuuh  borbniR  unfeKm 
- 9\dtl)«n  unD  53c9|i|em  gcbafhteU  Unferc# 

/ aWj^irat  in  6iefcm  UnftrrmSurRtn/ 
thumb  Siingfltn  ©erichtd/  unh  bamtiu 
b<n  m(bt  dCTingfIt  txffdbtn. 
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i _ 

fiflent  appellationis  remedium , DEus  bo- 
ne , quantis  iniquitatibus  & gravaminibus 
inferendis  aperta  feneflra  fliilTet ! Hinc  a 
Doftoribus  Wurtcmbcrgicis  oculiffima 
gemmarum , & omni  pretiofo  lapide  pre- 
tiofius  habetur  hoc  tribunal  fimremum 
nw).  Et  commendatur  (anc  pamm  a pru- 
dentia, ab  jufUtiae  lludio,  quam  vitatis 
corruptionibus  quibusvis  adminiftrct  in- 
temeratam , a promtitudine  decidendi , ab, 
accurato  procedendi  ordine  ac  modo,  cum 
regulariter  oralis  adhibeatur  proceifus , & 
nnguUs  diebus  fingulae  traaentur  deci- 
danturque  caufse , citra  aut  juftitiae  di- 
^endium»  autpraecipitatx  fententiaemC'' 
tum  XX). 

Sed  cx  ca  ratione  maxime  memora- 
bilis illa  eft  appellatio  , qua  Supremum , ' 
Summum  y & ut  modo  vidimus, 

®ericbt  dicitur  Dicafterium  noftrum,  quod 
in  cau/ts  ad  illud  ipe^antibus  nullam  agno- 
fcit  concurrentem  Jurisdi^onem.  Anti- 
(4)X  2 • ' qui» 

. «fw  ) Winter  de  ^jfe0bre  C.  IV.  n.  5 $. 

XX ) Plura  dixi  tn  prima  tuitu  Utri  Brefathut 
quibui  add.Cap.i.  §.  }s.  & Cap.  II.  $.  t. 
iccffi  B.  Dn.  Zeiier  In  ^tnen 
bitnt  tet  Univerrnaet  unt  0iab(  ^uinn^en/ 
p*  i?t.  i|t«  ubi  ciogia  iri  extenib  legi 
fiofluiif. 
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quis  quidem  temporibus  per  Aulicas  Ordi-  ‘ 
nationes  A.MDLVll.p*l3.&MDLXXXVlU 
p.  II.  t-3-  IDiemobl»  lirigantibus  beneh- 
cii  loco  perminum , atque  optio  data  erat, 
mallentne  per  gi  adus  ad  Judicia  Superiora, 
Cbecj  Stutgardianum  nempe  vel 

Tubingenfe , provocare  primum,  ac  dein- 
ceps demum  adire  Dicafterium  ; an  per 
faltum,  contra  Juris  Communis  regulas, 
ftatim  ad  Dicafterium  Supremum  appel- 
lare W ) . Sed  in  novioribus  Juribus  Pro- 
vincialibus & Refcriptis  hoc  faluberrime 
interdiftum  cft , omnisque  Judiciorum  fu- 
periorum,  0 'cr- ®<ricbte,  concurrentia 
cum  Dicafterio  plane  ftiblata.  Si  Scilicet 
caufa  appellationis  vel  nullitatis  L.  florenos 
vel  attingat  vel  ftiperet,  uniqe  fundata  Di- 
cafterii  Jurisdiftio  eft;  Sin  eam  fummam 
caufa  non  attingat,  non  poteft  ad  Dica- 
fterium , propter  fummae  exiguitatem,  de- 
volvi • fed  tum  Judicibus  fuperioribus , 
* iisque 

V»}  Ad  Jit  Ordiaaiio  Anni  MDiyiL  foL 

^ 114  fi  modo  Summa  fit  XXV.  florenorum. 
Nempe  fi  caufa  X.  florenos  non  excedebat , 
in  totum  ceflabai  appellatio.  Sin  autem 
ultra  X , fed  tnfra  tamen  XXV.  florenos  ef- 
fet,  locum  habebar  appellatio  ad  fuperiora 
judicia,  fcd  non  ad  Dicafterium. 
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iisque  folis,  facultas  cognolcendi  & dc- 
cidendi  relifta  eft,  ut  curfus  juftiriae  hoc 
modo  ac^leretur , nec,  multiplicatis  prae- 
ter necemtatem  inftantiis,  retardetur  Z2). 

Neque  Iblum  Judicia  VTiirtembergiae 
fiiperiora,  Obct : ®eri(fttc . verum  etiam 
omnia  reliqua  eatcnifS  ceflant : adeo  ut  ne 
Confilmm  quidem  Reghnmis  in  caufis  appel- 
lationum, nullitatis,  aliisque  ad  Dicafie- 
. rium  Ipeftantibus  , ius  cogno/ccndi  fibi 
attribuere  valeat  aaa);  nifi  quod  falvum 
femper  relinquatur  beneficium  Revifionis, 
atque  etiam  in  ppeditione  aulica,  ^off: 
ptri(t)f8  Expedition,  non  convocato  Di- 
cafierio,  neceflaria  interim  in  Cancellaria 
Ducali,  nomine  Dicafterii,  expediantur, 
ad  promovendam  juftitiam. 


Immo  ne  Jutma  quider»  Imperii  judi- 
cia concurrentem  hic  Jurisdiftioncm  ar- 
y^eare  fibi  poflTunt;  eo  quod  Sereniffima 
Domus  fViirtembergica  fuperioritate  territo- 
‘ (4)  X 3 ; riali 

rs)  Vid.  notier  TraSfliw  Cap.I  ig  feqq  & 
■■  Cap.  Vlfl,  §.  g.  In  antiquo  illo  Refcripta, 

?uod  fupra  not  /f)  allegatum , in  finem 
rafat  onis  hujus  rt jecimus,  concurfus  ho- 
fum  judiciorum  haud  obtinuit. 

aaa  ) ^tntes  de  ^Jfe£ore  P.  L C,  11.  n.  fin«  • . ' 


/ 
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fiali&  illimitato  gaudet  privilegio  de  non 
appellando,  vclut  Capiic  Matius  tft  a nobis 
diaum. 

« Cum  igitur  Dicafteriuni  noftrum  S«m- 
mum  in  hoc  Ducatu  fit,  & concurrendam 
Jurisdiftionis  omnem  excludat : conle- 
^uitiir  inde  porro , ut  unicum  etiam  illud 
eflTe  indivilumque  debeat.  Id  quod  cum- 
primis poji  eremtm  Ducatum  ita  effe  necefie 
eft,  ftabilito  in  eo  Anno  MCCCCXCIV 
JurePrhnogenitura,  & confirmato'  folenni- 
ter.  Ipfiira  quidem  Jus  Primogeniturae 
multo  antiquius  eft.'  Jam  Seculo  Xlll  co- 
gnitum in  nis  terris  fuifie , patet  ex  docu- 
mento EcclefiacCollcgiatae  Beutelslpaccn- 
fis,  Stutgardiam  Anno  MCCXXlll  trans- 
latae bhb).  Ita  & tranp^io  AHnfingenfis, 
Anno  MCCCCLXXXlll  inter  Comites 
Eberbardos  inita,  pariter  unam  Aulam  & 
Cancellariam  , cum  Jure  Primogeniturae 
introduxit  ccc) . Ex  quo  etiam  faftum , ut 
a Duce  Cbrijiopboro , cum  diyifionem  ali- 
quam inter  Filios  duos , Eberhardtm  ^ 
'Ludovicum,  conldcueret,  cautum  fuerit, 
. ut 

bbb')  vid.  Imhof  «oltt  Prottnm  L.1V.C.  VL 
$.  6.  p.  Conf.  Dn.  Steinhoier  iti  t>ee 
^ittttmberdif.^tonitf  / P.II.  p.  }z6.  fqq. 
aO  vid.  On.  Moferi  Spteimt»  l*latmbtrgi4 
DiflomatUd , Nuo,  >4« 
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Uc  in  cn  parte,  quae  dicioni  Ludowici  attri- 
buta cflec,  unice  ad  Supremum  DicaJUrium 
Eherbardi  appellaretur ; aftaqiie  ad  illud 
mitterentur;  & LudoDico  quidem  relin- 
queretur libertas , tres  ex  tribus  Ordini- 
bus Aireflbres , quosfuis  nempe  (Ijmtibus 
aleret , nominandi , led  primogenito, 
Eberbardo , vicifTim  Jus  convocandi  tres 
illos  AfTeflbres  diferte  refervaretur 
Idem  etiam  noflmodum  obfervatum  in 
transactione  illa  inter  Duces  Eberbardum 
& Fridericum^  Anno  MDCXLIX.  Trade- 
bantur enim  Friderjco  tres  Praefefturae , 
Neoftadienfis,  Moeckmiihlenfis  &Wein- 
Ipergenfis , cum  Jurisdictione  Civili  & cum 
reditibus Sed  omnia ‘Jura  Superioritatif 
- Ter- 

did')  Recejjks  Ordin.  Ptwinc.  a.  ij66.  fi.  gg  foU 
aud)  fn  b«l>rr  2C.  ibi  i ba§  (n  beben 
@<Ifcbfw^<mi(3dI)n^n,  a(^  jbmn?ber^ 
ic.  51elr<rn/  unb  ^etrn 
genjc.  Cfe5  3iingern,-  juMtbfilfw  ^brilcfi 
flDein  nn,«wn.()er^09  eberborb 
fl*l  g<n  ^ublngcn  gcappellim , «nc^  bie 
Afla  on  3bn<  s^fmlget , unb  bon  . 

• . «ubrolg  (««  dbgrtbelltcn  ^crm)  bnrxu  bre» 
AireflTores  gtocbnrt,  «ntrbon5(b<I/ 

• lebwcr / iinb  eln  J8nrg«  benamfer,  ouf  ftme 
/ €ofkn  «baltcn  / abtr  bon 
bAtju  6<fteb<n  tbctbcn  foU<n* 
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Territorialis,  Jus  appellationes  recipien- 
di, Jurisdiftio  Criminalis  & Conliitorialis 
Eberhardo  integra  fuit  refervata,  ita  ut  ad 
Dicafterium  Supremum  appellationes  de- 
buerint fiQnefe), 

Num  fiib  Comitum  Wiirtembergico- 
rum  regimine  idem  antiquis  temporibus 
obtinuerit',  ut  nonnifi  uriicum  Dicafte- 
. rium  eflTet?  dubium  videtur;  idque  ex  ea 
ratione,  quod  Comitatus  Wiirtembcrgi- 
cus  non  iemper  manlerit  indivifus.  Ut  ta- 
ceam antiquiores,  divifiohes  fff) , Anno 
^tiamnum MCCCCXLIL  a,  d.2^.  Januarii, 
Niirting*  inter  duos  Filios  Eb^ar di  Co- 
mitis  i Utdonjicttm  atque  Ulrictim  fa^a  di- 
vifto  fuit.  LudoDic^s  partem  Comitatus 
Superiorem  y cum  Comitatu  Montisbefi- 
«menfr  fortitus';  Uraci  aulam  & Jedes 
mas  inftituit*  Ulricus  partem  Comitatus 
jtnferiorem  obtinuit,  Smtgardiam  urbem 
' pro  fede  fibi  deligens.  Neque  plane  exo- 
levit memoria  hujus  Wiirtembergicarum 
terrarum  divifionis.  Nam  & nomen  illius 

; etiam- 

«e)  vtd.  Mofer  mSpecmbuffUrtem^gut  Di~ 
plamatict  Num.  4|.  44« 

. ffp  vid.On.Steinhofer  (n  ber  ^ittembtegi/ 

• fcf)end)ti>nitf/P.fl.  p.  7». 
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etiamnum  hodie  fupcrert:,  & iifum  illji 
fuiim  non  una  occafionc  exierit,  curri  ad 
illam  non  modo  vifitationes  Scholarum, . 
Pharmacopolioriim , Advocaturae  , rei. 
verum  etiam  inprimis  duo  Superiora  Ap- 
pellationum Judicia,  Obcc5@cric^tC/  diP- 
creta  ac  feparata  fint.  In  regione  fupra- 
montana , in  bcm  iianD  ob  bcc  (Staig , quji 
porrigitur  regio  ftipra  Stutgardiam  verfus 
merimem , Judicium  Superius  Tubingenfe 
Jus  habet  appellationes  recipiendi:  q^uod 
contra  Jus  Judicium  Metropolitanum  Stut- 
gardienfe , b(l6  Obit  s <55cti(bt  4U 
flart/  exercet-fn  parte  inframontana,  bcitl  ' 
2onb  unt«  bcc  @tniq,  quibus  inde  ab 
Anno  MbCCXIX.  Judicium  Ludovicibur- 
genfe  adjunftum  fuit^).  Ex  quo.  ad- 
modum vcriiimilc  & probabile  nt , ilib 
Comitum  regimine , ficut  ditio  diyiiafuit^ 
ita  pariter  Dicafterium  diviiiim  fiiifle , & 
Summum  quidem  in  qualibet  portione 
.manfilTe,  ita  ut  finguli  Comites  profua' 
-regione  leparatum  Confiftorium  appella- 
torium, qcthciltcS  ^offlccicbt/  haberent, 
fuaque  in  Aula,  velut  Stutgardiae,  Uraci, 
cct.  convocarent,  ibique  ferrent  lenten- 
(0  X,  tias. 


) Dn.  Mofer  Diplomaiifcbc^  Archiv  >bC$ 
IIV;  Num.  40.  §. «.  p. 
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tias.  Id  quod  ex  eo  ^loqiie  fit  vcrilimi- 
. lius,  (fiin  re  antiquiflima  locus  eft  con- 
jecturae ) quod  antiquis  temporibus  neque 
certus  locus  ejuspiodi  judicio  deftinatus 
neque  perpenii  Afleffores  adhibiti  fuerint ; 
porro  quod  regio  WUrtcmbergica  bina 
illa  Superiora  Judicia  Appellationum  etiam-’ 
num  hodie  habeat;  quod  in  Ordinatione  ^ 
Aulica  Annorum  MDLVll-  & MDLXXXVll 
& jure  Provinciali  Anni  MDLV.  Part.  I* 
p.  107.  & 1 13-  eadem  (limma  appellationis 
judiciishilcepraeftituta legatur,  licet L. flo* 
renos  excelTerit  hbb) ; quod  libera  olim 
'fuerit  data  cleCtio,  priusne  ad  judicium 
fuperius , an  ftatim  ad  Dicafteriupn  appel- 
■' lare  voluerint ; ac  denique  quod  nomine 
Eberhardi  Junioris  Stutgardiae  Annis 
MCCCCLXXXI.  MCCCCLXXXVH.  & 
MCCCCLXXXVIII.  quo  tempore  divi(a 
adhuc  Wiirtembergia  fuit,  (ententiae  in 
Dicafterio  publicatae  fuerint.  . Ut  plane 
quililjet  Comitum  tempore  illo  divifionis  . 
ut  feparato  judicio  fuperiori  gavifus , ita 
quoque  feparatum  Dicafterium  Summum 
luae  Aulae  affixum  habuifle,  idque  non  im- 
merito tantilperpraefumipolTe  videatur. 

^ Cum 

bbbj  Wimer  P*!.  Cap»  II.  n,74« 


_ _ biQiiifC* — «^jQoqU 


?RMFA110,  

Cum  autem  Jus  Judiciumque  omne 
frurtra  foret,  nifi  elTent,  qiii  regere  Jura,. 

dextre  ad  faftum  applicare  poflept;  Sq- 
reniflimis  Comitibus  & Ducibus  Wiirtqm- 
bergiac  Judicis  AfreiTbriimque  conftitiitio 
atque  eleftio  femper  curae  cordiquq  fuit. 
De  mmero  quidem  ih  Ordinatione  Aulica 
AnniMDLVII.  nihil  reperitur  cautum,  nifi 
quod  Praefes  & lex  Aneflbres  ad  pronun- 
ciandam  lentendam  indifiinfle  requirantur 
Hi ) , Supra  tamen  adduftae  veteres  lenten-r 
tiae  A,  MGCCCLXXIX  3c  MCCCCLXXXI 
Mi)  nummum  & perlbnas  aliquo  modo 
declarant-  oed  inOrdinarione  AuUcaAnnI 
MDLXXXVn,  qonfiitutum,  & in  illa  Anni. 
MDCLIV,  d^  I.  A:  i»  verbis  iisdem  rep^ 
tjtum  eft , ut  Dicafierfum  ex  Domino  Erae- 
fide  & Duodecim  Aflelibribus  regulariter 
conflare  debeat.  Dominus  Praefes  ad  mi> 
- nimum  nobilis , littqratus , ' Latinae  linguae 
^ prot^effus  peritus , f^eciatim  Ordinario-* 
(0  X Z nis 

UO  fo\.  II.  ubi : (um  toenidftm 

one  bcfl  ober  fein  , . |u 

98erfaffimg  ber  Urtei  fepn  follen.  Ho^ie  ta- 
men oao  ad  definitivam,  & fex  ad  interlo- 
. cutoriam  requinintur.  / OtCi# 

nun^  P.  III.  t.  <4-  §.f.  1^  ui£ra  traQatni 
noAer  C.  XIX  §.  3, 


I . 
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nis  Dicaftcrlalis  & Jurium  Provincialium 
probe  gnarus  efle  debet.  Domini  Alfcs- 
fb'  cs  fecundum  diftas  Ordinationes  Au- 
licas ex  Nobilibus , Litteratis , Dolori- 
bus , Ordineque  Provinciali  deftimuntur. 
Hinc  vulgo  Dicafterium  dividi  folct  in  tria 
fcmna,  uti  loquuntur,  bcrCMcnuiD^OC; 

3Banct,  bec  (Selr^rtcn  25ancf,  unb 

bcc  ^•■«ubfcbafft  35an(f ///). 

Siciiti  autem  Domini  Praefidis  & As- 
feflbrum  munus  graviflimurii  cft  ;■  eo  quod 
non  Iblum  confiliarii  aftuales , f^d  & una 
Judices  fint,  qui  & lliffragia  ferunt  judicia-' 
lia,  & fententias' dicunt:  ita  do£los  eos' 
mmm)y  peritos  Jurium,  Juftitiae  amantes; 
diligentes , . atque  conflantes , a partium 

item 

- lU)  Conf.  fraSatns  noder  Cap.  II.'  ubi  pluribus^ 
hate  exporKintur  In  fnbwptafi  Secundario 
Becefju  ^ublnocr  b(n?2Ibf^icb  wm  8.  Ju- 
lii 1^14.  § ®cr9ied)nun« balbet/  provi- 
fum : bag  fiirobin  ba^  .tofeericbt  mit 
’ ^ tb«i  bec  Conbfcbaflrt  befebt  twrben  folle. 

) nmfn).\r\  Regnntnti  Or iinationf 'Aimi  14^1^.  re- 
quiruntur fH  , (Hligentes  , boHfti  ^ fmiea- 
tu  Viri  - vid.Mofer  ia-^irmae  fVkrtemb.  Di- 
phitu  n.  }a,  p.  X39.  In  iraniflSiMf 
• • genfi  Atni  1/14/  itidem  bontfti pii  , pruJea^ 

■ tes,  ^ capacu  exiguntur.  Mofer,  num,  3 1. 
p.  *90. 
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item  ftudio  prorfus  alienos  ww)  efle  opor- 
tet. Nobiles  ex  Confiliariis  & Praefeftii 
Superioribus  leliguntur;  Litterati  ex  Do- 
ftoribus  & Licenti’atis  privatis , Confilia- 
riis Regiminis  ac  Profcflbribus.  Nec  ta- 
men .adeo  multi  folent  ex  Profeflbrum  & 
Confiliariorum  ordine. adh^eri , ne  cau- 
farum  revifioncs  & negotia  Cancellariae 
impediantur , aut  leftionum  coUegiorum- 
qiie  curfiis  fiftatur;  qua  de  re  plus  fimpli- 
ci  vice,  nempe  Anno  MDXLVI.  MDLIVI* 
& MDLXXXVII.  auditae  querelae  fun*. 
Speciatim  Facultati  Juridicae  Tubingcnfi, 
primum,  ut- vocant^  wotum  inde  ab  lon- 
giflimo  tempore  fuit  concreditum,  & ut 
plurimum  unus  ex  lenioribus,  .& cui  Pro- 
ccfllis  luris  demandatus  eft , - primum  fu^a^ 
ium  fert ; • quo  munere  a ftciilp  inprimis 
VII.  ad  pracfens  usque  tetmt)iiideluii^ 
funt:  * I V . 

/ Jobannes  SigwarU  . 

Jobarmes  Hocbmam» 

' Jobannes  HaJkrHter: 

‘ • •'.(?)  X 3 


tftih 


mu)  Unde  fi  qui  inter  partes  occurrant, 
qui  aliq.iem  Judicum  cognatione  attingunt, 
' ob  vinculum  cognationis  &‘affinrtans  hie 
'furgere  debet. 
tit.  j.'&  tit.9.p.3e. 
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Henricus  Bocer. 

• Johann.  U/ricUs  Rumelhu 

■ Joachimus  WibeL 

■ fVolffgang.  Adamut  Laukrbacb. 

- Burckardus  BardiH. 

Ferdinand.  Cbriftopborus  HarpprecbK 

• Gabriel  Schrfeder,  ' . 

- Aiicbael  Grap. 

' Georg*  Fridericus  Harf>pre:bt. 
cui  ego  ance  quadriennium  eo  in  munerp 
fuffus  fum  fuccedere.  Sunt  autem  ratio- 
nes hujus  inRitud  graviflimae.'  ProfefTo- 
res  & theoria  atque  praxi  continua  exer- 
citati ftint,  & apparatu  ac  fubfldio  libro- 
rum'inftrufti;  quotidianas  ferunt  Ibnten- 
cias , ac  judicibus  & litigantibus  de  ]ure 
refpondcnt ; ita  ut  ufui , proceflbi  & Ju- 
ribus perpetuo  dediti  non  pofllnt  non  fa- 
cilitate ac  promticudine  jura  allegandi  ac 
lites  decidendi  praecipue  gaudere, 

£x  antiqua  lententia  , ' quae  Anno 
MCCCCLXXXI,  inter  nobiles  lata  & lu- 

£ra  ooo)  addu^la  eft,  confpicitur,  etiam 
oiimCo;^/rar/or  incerfuifle ; Ced 
compromiflTum  videtur  ibi  intcrceflilTe. 

. in  antiquo  quodam  Referipto  Gene- 
rali creipitur  Alagifler  AuU  Can^tUa’ 


.nusi 


t99)  noc.  ii) 


\ . 
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rius:  fcrtaflis  ex  ea  ratione,  quia  Judicea 
revifionis  erant.  Anno  certe  MDXCVIIL 
a.  d.  X.  Novembr.  fententia  seviforia  con- 
firmatoria  vohn  Sonbhoffmtttlei:  ^tnt6t)er! 
fvefcr.  CEnnQlar^  unb  D^dthert/  in  caufa 
^uffifcbcrQ^rbfii,  contra  ©larpjfrauffcn 

(DiftUcrilf  eft  publicata. 

Munus  hoc  Judids  & Aflcffbrum  an- 
tiquis temporibus  non  erat  perpetuum, 
fed  pro  rerum,  temporum  pcribnarumquc 
circumftantiis,  ac  pro  lubitu  Sereniflimo- 
rum  Ducum,  variabat.  Multae  hincfunc 
querelae  cxorr$ , & Ordines  Provinciales 
Anno  MDLXV.  & MDLXXXVII.  enixe 
petierunt,  ut  AfTeflbres  perpetui  eflent, 
nec  fubinde  mutarentur,  novis  in  quoli- 
bet DicaRerio'  convocando  lubRituds  per- 
Ibnis : quo  nempe  lecurius  & accuratius 
adminillrari  juRitia  & judicari  poRet;  As- 
feflTores  autem  in  Proceflli  Dicafterii.  ma- 
gis exercitati  redderentur ; neve  diverfe 
& inaequales  fententiae,  ob  diRentiendi 
facilitatem,  & crebras  AffeRbrum  mutatio- 
nes , pronunciarentur. ' Haec  ratio  eft, 
quare  Ordinationi  Aulicae  A.MDLXXXVII. 
cxprcRe  infertum^lcgatur,  nolle  Serenifli- 
mos  Duces  t ut  AR'^ores  fiac  gravi  caufa 

. ■ facile 
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facile  mutenuir/i/ip).  Repetita  tamen 
fe  hacG  defuicria  An.  MDXCIV.MDaVCV. 
& MDXCLX , cum  nondum  plene  atque 
in  totum  iis  fatisfaftum  eflet  qqq) . 
ftatur  IVinterus  rrr) , qui  Anno  MDCXIV. 
fcripfit,  novos  RecefTus  hac  dc  caufa  jii-. 
ramentum  ab  Aflfeflbre  litterato  aq  *ex 
annos  in  Curia  Wurtembergicadepoicerc 

■feque  ipfum  praeftitifTe  hoc  juramentum , 
AC  tantum  temporis  plene  delerviifle.  Ver 
Tiim  hodie  haec  quoque  aliter  ,ie  habent. 

. -CeflTant  variationes  illae  frequentes , nec 
4iifi  jufta  caiifa  exigente  fieri  mutatio  folet.  - 
Illud  olim  quoque  defiderat um  elt,  nc 
^Dicafterium  rnultitudmi  DoUorttm  obrue- 
ifetur  S!s) . Sed  monitum  hoc , ex  nimio 

Patrii 

■ ♦ — — — — ^ ' 

ppp)  idem  repetitur  iii  Ordia  ydnl.  $(n.  MDCLIV. 
' p..i.§.i.meld)C  einmal)l»erort>ne(e 

nen  n>ir  aud)  oljne  fonbcre  bcrocgcnbe  Urfa^ 

- Acti  nid)t  lelc^tllc^  iubctdnbftn  geDcncfen. 

' ■ ■ floa)  btnen  lagten  fcl)letn  unb  OJJangeln 

nod>  nld^t  m Um  fundattrent  obg«l)^tfm 
' wor.  tanbtag^  StbfdjUbA.  i599.§.  9^id)t 

' wcniget:  moUcn  wir. 
rrr')  de  ^IfeJJor.p^  II.  Cap.  fin.  n.  59* 
sss)  Vid.  £ani>tag«  sibfdjicb  de  Anno  i Sio.§. 
Sum  Qctjtcn  bann  «?)off9crld)t^  I)fllb.  ic» 

\St  Ducis  Chfiftophori  Confirraation  be^ 
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Patrii  Juris  amore  proleftum,  hodie  non 
ampljiis  auditur.  Sunt  enim,  omnes  As- 
'ftnbres,  etiam  qui  ex  ordine  Provinciali 
deliguntur , litterati  plerumque. , Cumque 
Jura  Wiirtembergica  cx  Jure  Romano  ma- 
ximam partem  deftimtafint:  ea  utique  ab 
Doloribus  & Licentiatis  facilius  & expli- 
cari  pofllint  interpretatione,  & ad  cadis 
propofitos  applicari.  Unde  reliquos  or- 
dines ut  plurimum  numero  vincunt  Do- 
ftores.  Ceterum  autem  Sercniflimus  No- 
motheta  jus  augendi  minuendique  nume- 
rum diftrte  in  Ordinatione  Aulica  fibi  rc- 
lervavit.  Variat  igitur  numerus. 
rusfuo  tempore , Anno  nempe  MDCXI^, 
quaaior  Nobiles , quinque  Litteratos , & 
• (6)X  tres 

■■II  I -■  ■ ■ . ...  fi. 

^ubinget  SScrttagS,  An.  n Verba  hac 
funt ; 9^ad[)bem  ^tdlnten  unb'  gniidnc 
£anbfc^flit  an  .igjaltnng  uhb  QJoDjjetjung 
bcffelben  geifgen, 

' fo  wellen  tDir  fuwer  im  Canb  mit 
' Heben / fromrnen/  berjldnbifleti/  geftbicffen 
^ecfobnen  bon  ^be(  unb  bet  Conbfcbafi  be» 
fyett/  unb  bairelbig  mit  DoAonbus  nit 
iibetlaben , aucp  bic  ^urfprecbec  fn  bendi 
Urtbein  abtrenemunb  biermabl4)of<* 
• setii^baUenlaflen.  ap.  Moferumlomol. 
oer  ScButtembergifeben  Urfunben  p.  aae.  £«■ 
dem  & repetiit  B.Dn.Zeller  l.c.  p.*i  19. 
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tres  ex  ordirte  Provinciali  Afleflbres  fuiile 
comnfjcmorat.  . Anno  MDCCXVllI.  de- 
cem Litteratos  Dicafterium  habuit.  Anno 
MDCCXLIIL  tres  Nobiles , fex  Litterati, 
& tres  ex  Ordine  Provinciali ; fed  Anno 
proximo  luperiore  MDCCXLVI.  qtiatuor 
Nobiles , o^o  Litterati « & quatuor  ex 

• Ordine  Provinciali  fuere.  Nomina  illonii^ 
quibus  Anno  MDCXV.  & MDCCXLIIL 
Dicafterium  conftabat , exhibet  B.  Dn.  Ab- 
bas Zfffrrtti  WO  • Eorum  , qui  hodie* Ju- 
dicium hoc  ornant*,  honori  ac  meritis  dan- 

• dum  exiftimo , ut  iplbnim  hic  nomina  ex- 
ftent , praecipuum  libelli  mei  ornameii- 
tum  futura, 

PRif.SESeft 

PerlUuJirii  ^ ExcelUntiJJimus  Dmfntu  To- 
hann  ChriftOphoriis  de  Pflug , ConjUid^ 
rhit  trUmus  y rf£fts  CorMii  Regiminis  ^ 
, Teniorum  Pr^pofitus,  ^ rr^efethis  Supt-‘ 
rhr  f^aj^hgenpfA  AIuRfontamSy  cet, 
Perilluftres  At  Generofiflimi  ^ 

Assessores  nobiles  ftmt 

iioHunus  Chriftian,  Henricus  de  GoelnitXj 

s cM 

«I  II  II  ■!  n Tiil  M II’  I rnm* 

ut)  in  boien  ou^fiii^Klidlxn  (Dlorcfmuttigfd^ 
.101  Det  UniverlitM,iin6  ^ta0t 

p4U^tJl4  1‘. 
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. C At.  ^ Nobflifafh  lmrn(4iat4t  adl^u 
erum  Confiliariuf ; r , < ! 

Dominus  Garol.  Fridericus  Schcrtcl  de  Bur* 
tenbach  a Mauren , Conarius  / , 
ZXwiifm//  Fridericus  Maximilianus  a Lieben^. 

ftein^  S.  CJi.  ^ Immdiat^i  l/otnlitatif 
'\m4  labarum  ConjUiarius  i . >,  • 
Dominus  Jacobus  Fxidericu$  a QpU>  Qw- 
fmriusRf^mis-t  ^ 

th  Scamnd  LITTERATORUM  fiint 

mecum , ^ui  priii}!  ro/Fragii  ferendi  pro* 
J '•  vincia  dem^data, 

Frideric.  Henrkus  Geor^,  lae» 
Coafilturm  Regiminis^  Ordmmrro^m^ 
daliumf  , ^ 'V. 

Dominus  Chriftian.  Henricus  Hillcr,!/.  J.D^ 
' Confiiiaiius  ^ Proffffor  pubiicuf ; 
Dominus'  JoMnn.*'Fri&ricvis  .Stockmaicr, 
Lic.  Confhirms  Regiminis  & 'Oiyimum 
Prowmctalium  ,*  . 

DomimsGtor^.  Fridericus  Thill , Lic.  Coti.. 
IfiU^ius  Regiminis  f ^ Prafe^s  Tu^ 

pomnus  EmciI*  Henripus  Myliys , [i. J.  p, 
KCo^irutius  Reginis  i 
|)(Wjmttr  t6biasCuriradusR,cnz,  'ConfiS^ 
irmsRegmmisi 

(6)X»  X>P- 
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Dominus  Jacobus  Henncus  Dann  > 
Cdnjiljarius, 

^ In  Scamno 

ORDINUM  PROVINCIALIUM 
fedent: 

Dominus  lohannesDanielHofftnann,  Lic* 
ConfulStut^ardiamss  ► ' 

Dominus  Johann  Fridericus  Jaeger,  Conful 
Bracktnbeimenfis  s 

Dominus  Iohanncs  Harpprecht,  Lk.  Con- 
^Tubmoenjisi 

Z)ow/«tt5llacob.FridcricusKombeck,  Con^ 
JiU  Ludo^kofolitanus» 

SECRETARII. 

• 

partes  dextre  obit  Domitius  Eberhard.  W- 
dericiis  Mofer,  Stcretams  ConfilH  /Ce- 
£iminis,’ 

JVccedunt  denitme  jidnxKoti  Jurati , cun% 
BedeUo , & Nuncio  Dkaftermli. , 

jiuHorUatm  DlcafteriumnoftnimSum-. 
mum,  unicum  & indivulfum,  hanc  ha- ' 
bet,  nt  nomine  SERENISSIMI  DUCIS  Ju- 
risdiBiottemCusisn , camqucor/fin^rfiww  > non' 
ddeeaum , in  caufis  appelladonum , nul- 

litatum 
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litatum  & femiffionuiTi  exerceat  uuti) . Ita- 
que mandata,  .relcripta,  omnesque  aliae 
expeditiones,  eoferibendi  genere,  quodt 
ordinarium  Cancellariae  eft : Q3cn 
tet  ©naben  25ir  ic.  concipiuntur, 

omnibusque  Praefeftis,  Archigramrnateis, 
civibus  ac  fubditis,  immediate,  qqae 
cellaria  funt,  mandantur,  praecipiuntyr 
illicita  declarantur,  mullae  di/^antur,. 
probationes,  iiilpeftiones oculares,  com-- 
mifllones  , atque  exlecutiohcs.  lcnten|ia-i 
rum  decernuntur:  adeo  ut  fi  ftntcntia.dt-l 
cafierialis  dicafieriali  figillq  munita>><  & 
Domino  Praefidc,  unoqiic  vel  duor; 

bus  cx  AfTeflrorum  numero  fublcripta  Prae-, 
feftis  totius  Ducatus  in  originali  exhibea-: 
tur,  illi  ftatim,  absque  Ipeciali  exfecutio-, 
nis  mandato,  fententias,.  nifi  poenam v©-- 
iint  incurrere',  cxlecudoni.  .dare  debeant» 
•z/o;'!/),  'Immo  in  genere  nomine  ac  vice, 
• ■ (6)  X 3 ■ 5erie- 

»M«)  Ordinatio  Aulica  p.  a.  lit.  i.  5.  i. 

ipoBen  «n  unfer  0tott  Unfetm  • 

' ■ fer  Jurisdiilionr  «nb  ^erid&W ibet 
bieAppellation6/@ad>tn,  fo  batan  etwad^ 

' fett/  unbtpa^  bcnfelbcn  biemitg*#. 

^eben  unb  befobUo . baben.  Add.  SmSdiw , 
«o/ler  Ca>  I,  ^8.|eqq.  .*  j . ,-j  , o' 

'm)  vid.  SraSotiu  «oj^  Cap.  19.  $.  fia. 
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SERENISSI^  omnia  Hia  cenicntui , Di- 
cafterio  Surnnr^o  commifTa , omniaqiie  ex- 
pediri ab  eo  poflTunt,  fmd  quibus  Juris  di-' 
^io  itla  .generabo  pon^^Ha  ^xpljcari  non 

rvj  ‘31  vjA  **j  * , 

Neque  vero  omnes  caufe  appellatio- 
num, nullitatum  & re/lituponuin  fine  di- 
feriminehue  (pedant,  (edrumma,  de  qua 
agitur,  debet  eHe,  ut  loqui  iblent,  ap-- 
pellabQis,  eaque  hodie  ubique  cR  pi  aeRi- 
tuta.  Oiim  fecundum  Jus  Provinciale 
Ducis  Q)rifiopbori  Anno  MDLV'^ , & Kc- 
ftriptum  antiquum  Eberhardinum  fupra 
noc*{ff)  allegatum,  (iimnia  appellabilis 
erat  XX*  librarum^  atque  adeo  antiquiori- 
bus  Ulis  temporibus  minor  furhma  HifHcit, 
Uti  quoque  Jure'  communi  nulla  certa  fiun- 
ma  cft  conftituta.  Poftea  in  Juribus  Pro- 
vincialibus A.  MOLXVIL  & MDLXXXIU,’ 
& Orefinatione  Aulica  Anni  MDLVII.  pag, 
& MDLXXXVIL  P.  I.  tit.  2.  §.bic  @0? 
(tnir.  XXV.  florenorum  fiimrna  legitur 
pir3^'hita.  Et  quamvis  Anno  MDEXXXIII. 
deUberado ' leda  inlHtuta  fuerit , annon' 
fumma  apjpdlabilis  eflTec  aiigenda  ? aeqiuus 
tamen  vinim  i'  ut  in  pauperum  - gratiam 
non  mutata  confervarc^ur. 
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enifumma  pecuniae,  tenuioris  fortunae 
nomini  fatis  magna  fit,  ejusqiie  interefle 
fhulco  plus  forte  queat,  quam  (i de  multo 
majore  fumma  fortunacior  Ktiget.  Tandem 
tamen  in  Jure  Provinciali  Wii»  tembcrgico 
wwfu)y  & Ordinatione  Aulica  A.  MDCLIV. 
$txx)  au^a  eft  fumma  usque  ad  L*  Aori^ 
nos , qux  etiam  hodie  per  Relcriptum  Aniii 
MDCCXL»  in  immobilibus  benis  regula^ 
riter  obtinet.  Olim  r etiam  ih  fumitiis  Im* 
'perii  Judiqis  W)  eadem  fumma  L.  flore- 
norum  eil  ooiervata : fed  deinde  Anno 
MDLXX.  ad  CL-  florenos , & An.  MDO 
ad  CCC,  Anno  autem  MDdJV.adDC 
florenos  aufta  tandem  fiiit.  - 

Aio  Jus  proce Jendi  regulariter  oraHs  eft. 
Addilci  poteft  ex  AuUea  Ordinatione  Anno 
MDCLI'V.  ab  Et^bjerJo  111^  lancita , & ex 
noftro  Traftacu,  in  quo  noviora,  quacin- 
tra./eculi  fereipatium  mutau,  emendata, 
& ad  hodiernum  fbitum  accommodata 
fuere,  diligenter  annotavimus ; cum  quo 
uuque  viva  Praxis..  conjungit  debet.  Ad 
. ..  . : i en>U- 

iw/r)  PartLrit.  j9.  $.  cbetubn  0atfitn. 

xxx)  Part.  II.  tit.  a.  $.  9.  Add.  Mtficr  tra^u 
Cap  VIII.5. 1. 

fyj)  OrdhoL  Comer,  de  Anno  MD^pCI.  01.14. 
& de  Aono  MDLV*  paic.  II,  tit.  a|,  ^ 4. 


fRMTAJiO. 


explicationem  tamen  illuftrationcmquc 
non  fine  filiftu  adhibebuntur  antiquiore* 
illae  Ordinationes  Ducum  ChyiftopLvri  Sc 
Ludovici , An.  MDLVIl.  & MDLXXXVII. 
'editae.  Scilicet  Jus  commune  Provinciale, 
( ante  cujus  conftitutionem  varia  variis  in 
locis  fuerant,  immo  Ikpe  contraria  juia 
particularia)  a Duce  Cbriftopboro  primum 
publicatum , abibat  in  nohnuUis  capitibus 
ab  anticma  illa  Ordinatione  Aulica,  quam 
Wricus  Dux  Anno  MDXIV.  ediderat.  Tta- 
'mie  pnidentiflime  idem  Dux  Cbrijlopbonis 
^dfnatibnem  etiam  Aulicam  novam , in 
confilium  adhibita  Facultate  Juridica,  Anno 
MDLVIl.  adornavit,  Juribus,  qiiaecKlrre- 
parcnt,  ad  concentum  & concordiam  in 
ca  redaftis & Ordinatione  Aulica  priore, 
ficubi  manca  &inperfeftaefiet,  emendata, 
ac  fuperfiuis  relecatis  2zz  ) . £am  deinde ' 
• infecuta 

V»)  Tefiantur  hoc  verba  Prooemu : ©o  !)a# 
btn  n>lr  abet  befunDe»,  ba«  biefelbige  (dc 
Anno  1514.)  aldbamaWnad^  ©elcgenbdi 
• ‘Petfon<nunb8du^,  nidbtaaem 

' ttuf  bo<  d^mein  geft^rieben  Uie^t,  fonbcm 
ouc^  )um  ^beil  ouf  oboiuietedte  biefes 
fl«ntbu»nb«  ^rfomnw/  @<brau<^  unb 
wobnbetten  getlelt/  unb  alfo  gcmeltcn  Unfem 
}i^n^  au^jesandenen  unb  b(t(ilnb<t(nednb# 

xWtxi, 
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infecuta  eft  Anno  MDLXXXVIL  Ordina- 
- tio  Aulica  Ludowici,  quae  apud-M.  Abra- 
ham  Saurium  in  F^ciculo  fudiciarii  Ordi- 
nis fingulari,  Part.  I.  Falcic.  III.  p.  47.  exftat. 
Optimo  & illa  ordine  conlcripta  cft , ite^ 
rum  Facultatis  Juridicae  confilio  adhibito. 
' Atque  cum  ea  auoad  partes  & titulos  ac> 
curate  confpirat  noditrna  Ebfrbardma  Anni 
MDCLIV , nifi  quod  haec  illam  perpaucis 
in  locis  fecerit  cmendadorem. 

. Locus , ubi  Dica/Ierium  Suoremum 
convocandum,  antiquis  temporious  cer> 
tus  non  erat : neque  in  Ordinationibus 
Aulicis  diferte  definitus , fed  Aulae  potius 

(7)  X affixus 

ted)ten/  .ttucb  ant?«n  unf^m  0ai^uti5cn  f» 
(tltAcn  fnOen  ettva^  unglcic^  unb 
aucp  f&c  ild)  fetbs  na*  <2B<tcnbertjng 
3eit,  ^etfobncn  unb  ©acbcn  elnes 
unbollfomnicn/  mangel()nfp«9/  unb  «tnrt 
ju  t)ic(  unb  fiberfliigig  2c.  jc.  ©0 
tvit'abemia(tn'}c.  metdcnante 
Orbnund  «ftlKn  / - «imegen,  ‘unb  ng<b  Uiu 
ftcn  CaiAreciten^-  oudb  anbem  obgebacbten 
@a^gtn  unb  Otbnungen  geri$t  / unb 
biefelbe  burtbnud/  fonietnonnbttn/  aOent« 
b^btn  einttecbtig  unbgIdcbfMg  gtmntbf/ 
b<tffenf3'fo  mttngelboffhg  erflorttf/  gtnwtf 
^ unb  gebeffm/  unb  tno^  pt  nfd  unb  fIb<tfUlF’ 

* F0/  abgtj<bnf«w. 
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affixus  fuit » ka  ut  ex  arbitrio  Comitum  at- 

3UC  Ducum  Wiiitembergise  magis  pen- 
erct,  quo  loco  judicium  vellent  haberi. 
Antiquafe  illae,  quas  fupra  not.  {bh)  alle- 
gavimus , ftntcntiae  comprobant , Anno 
MCCCCLXXVIL  & MCCCCLXXIX, 
dtque  adeo  tempore  Comitis  Eberbardi 
Senioris  , Uraci  fuifle  habitum.  Anno 
MCCCCLXXXI  autem, & LXXXVII  item- 
que  Anno  MCCCCLXXXVIll , (ubi 
helms  de  fVematv,  Oiittee . Judex  erat) 
hibitiimeftStutgardi«<  inCancellaria,  m 
ter^ofacricfctdi^tuben,  AbEberba^o  Ju- 
tliore  ^mire.  Hodie  autem  fedes  Dicafte^ 
Hi  conflans  Tubmea  efit  in  cujus  Urbis  Cu- 
rid  fenaCLilum  habetur  Dicafterio  infer- 
’ vlens , ■ quod  Me  i>offler<cl)t6  j;  @tube  dici- 
mus. Scilicet  huic  civiMti  per  mOdum 
Privilegii  cautum  eft , ilt  nusquam,  nifi 
Tubin?ae,  convocari  Dicafterium  debeat* 
Id  quod  praemium  eft  fidelitatis , tllrica 
Duci  in  rebellione  rufticorum  ab  Civitate 
Tubirtgenfi  praeftitae , qua  non  exiguum 
Duci- contra  famofum  illum  pauperem 
‘Cunradum  auxilium  tulerat.  Hanc  fidem 
Dux  SereniflimuS  remuneraturus  Ttibin- 

Senles  ArinO  X^XTV. , non  modO  hovo 
gillo , . & vexillo , atque  infignibus qui- 
bos  hodie  utuntur»  ornavit,  tribus  etiam 

^ tdrmeiv* 
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tormenjtis  ferpcntariis  dono  datis;  fed&, 
ut  Tudicium  Aulicum  Suprcmmn  Ti.ibingae 
haberetur,  ncc  fine  grayi  & tbnricacaufa 
'flliorfiinj  transferretur,  permpdum  privir 
legii  indulfit  aaaa) . Unde  fum  A.  MDXJd. 
contigiflet,  ut  regimen  Regium 'Aufixia-' 
cum  Dicafterium  Supremum  Stutgardiam 
convocaret:  Civitas  Tubingenfis  non  (b- 
Ium  (criptis  exhibiti^  (cd  edam  Oratori-, 
bus  Stutgardiam  miffis , intercedens , disr  . 
Iblutionem  convocati  Dicafierii  petiit; 
quam  & cognita  caufa  -impetravit , ut  np- 
yum  Tubingae  convocaretur  Dic^erium 
bbbb),  Ob  peftem  quidem  Tubingae  gras- 
fentem  Aruio  MDLX^ilL  Waiblinj^aey 
MDXCIV,  Marpaci,  habitum  feiit  retvj. 

Sed alias.convocaturfemper Tubingae:  i.d 

quod  peropportunum  Juris  Studiofis  efi; ; 
quos  Facultas  Juridica  Tubingenfis-,  ut 
premo  Dicafterio  ftequeMes  adfint,  ibi- 
que  ad  Praxin  Juris  diliecritcr  inftituantur 
(7)a?  atque 

' ■ ■ M— ■-  ■ ■ ■ in  ■ I wy 

aaaa}  Privilegium  ^pAim  exhibet  6.  Dui.  Ab« 
ba$  ZeHeriis , • liino  cit*  p.  < 1 1 « ' 

-bbbb')  Documenta  hujus  rei  laudatus  adfetC 
Zellenu  p.  1 1 5. 

tccc)  Vijd.  SpbemeruUs  D.omfts  If^krtadier^ict ' 
p.  ]8. 98. Dn.  Steinhofer, 

Cl^rotTfcf  / P.  !•  pag.  1 71*  & 4>  p.  ' ^ 


prmfmio. 


atque  exerceantur , fedulo  monere  & folct 
& debet  dJdd)» 

Tempus  convocati  Dicaftarii  itidcni  di- 
verfum  ac  varium  fuit  eeee ).  Vi  antiqui 
R*ercripdraEpiu9  allecati,  fub  regimine  Co- 
mitum fingulis  annis  bis  eft  convocatum. 
In  declaratione  Commiflionis  Regiae  fuper 
Transaftione  Tubingenfi  de  Anno  MDXX, 
promifllim  conventumque  fuit,  ut  in  fin- 
gulos  Annos  quatuor  vicibus  feffiones  in- 
ftitiierentur  y quod  tempus  in  confirma*' 
tionc  & ratificatione  Transaftibnis  Tubin- 
genfis  AnnoMDLI.  repetitum  fuit  a Duce 
Otrihopboro  ffff) , In  Ordinatione  Aulica 
A:i4)lVlI.pag.  io.&illaA.MDLXXXVll 
Part.  11.  tit*  7*  itemqiie  Eberhardina  Anni 
MDCUV.  Part.ll.  tit.  7.  idem  diferte  dici- 


Mir. 


Sddd)  Jubci\i  id  ftatuta  Academica  renovata^ 
r ;,Cap.  VII.  §.  *.  p.  46.  & Dedaratm  Ordioa* 
tioaU  FrUericit  de  A.MDCl-  §-||. 

"'iete  ) ' Anriquiffirna  illa  fententiarum  fupra  not.' 
Ab)  ii)  allegatarum  exempla  etiam 

habifi  Dicafieni  indicant,,  videlicet  Ann» 
» MOCCCLXXVII.  die  Mercurii  poft  Domi* 
V nicam  Reminifcere  An.  MCCCCLXXIX. 
dic  Sabbati  ante  Dominicam  Oculi  j Anno 
MCCCCLXXXL  die  (anai  Nicolau  . 
////)  Moferum  ia  (pecimiiu  ^Urimberr 
git  £pl6mtic£  Num.  | j. 
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tur ; & in  Jure  Provinciali , Part.  1.  dt.  ^7. 
§.  f.  pariter  conftitutum  eft,  ut  Dic^fterium 
quolibet  Anno  quatuor  vicibus  congrega 
tum  , quatuor  nebdomatas  fingulis  ,vici^ 
bus  duret-  Ipfa  etiam  tempora  convoca- 
tionis definita  fuere : Dominica  nemne  In- 
vocavit ac  Trinitatis;  tum  fcria  Bartnolo- 
maei  atque  Martini.  Non  tamen  hoc  ftm- 
per  oblervatum  fuit  pofterioribus  tempo- 
ribus. Inprimis  tempore  belli  lemel  dun- 
taxat,  immo  aliquando  poft  biennium  tan- 
tum convocatum  eft : moram  tam  longam 
tamen  compenlante  duratione,  quae 
fex  hebdomatum  , interdum  & duonim 
menfium  fuit.  AnnoMCCXClX.d.i.No- 
vemb.Re/cripto  Sereniffimi  Duciscautum 
eft,  ut  illud  quotannis  binis  vicibus  convo- 
caretur, propter  multitudinem  cau/arurfi; 
id  quod  aliquoties  deinde  obftrvatum. 
Quatuor  • annis  proximis  MDCCXLIV, 
XtV,  XLVI-XLVII.  at(jue  etiam  pluribus 
retro  annis  nonnifi  unica  Vice‘  infHtutae 
llinc  felliones  Dicafteriales  , ‘ fed  per<  /ar 
hebdomadas  continuatae. . ' 

- Neqiie  illud  eft  omittendum . fi  quando 
periculum  in  mora  fit , picafteritifn  etuw 
extra  ordinem , fumtibus  quidem  jpet^- 
tium,  permitti;  id  quod  Anno  MD(jXCllt 
ilDCXCm^  MDCCXX^  mutn  no- 
(7))(3  vimuf 
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vimus  gggg ) , cui  nomen  tum  auidem  im- 
poni folet  cin 

Atque  haec  in  praeiens  praefari  vifum. 
Supereft  , ut  Leftores  noftros  rogemus, 
ut  laborem  hunc  noftriim , inque  eo  publi'’. 
cae  utilitati  inferviendi  ftudium  aequi  bo- 
nique conftilanc.  DEum  T.  O.M.  preca- 
mur, velit  efficere  r ut  uberrimus  ex  hoc 
libro  ad  Leftores  nofti  os  friiftus  redundet, 
& fub  felici  regimine  Principis  nofiriS^re- 
nilJimi , ac  beato  illo  Pacis  Juftitiacquc  con- 
nubio , univerfae  Patriae  bene  fit.  Scripfi 
Tubingae  prid.  Kalend.  Mardi , Anno 

MDCCXLVm,  ' 

. ' * ' 

Addimus  hoc  loco  Relcriptum  Eber- 
hardinum,  cujus  aliquoties  in  hac  Praefa- 
tione, inprimis  nota//)  mentio  faftacft. 

bet 

5(n  Qlaflten  |u  N.N. 

(DtDlanb  ^er  i^oc^acbo^rneUttnfer 
fl(ber  tUric^  ®rauffe  SSfr: 
tembecg  unb  )u  COlimpeldarD  feeligec  und 
lPbU4)  ®cbtC9tnu§  unb  Si^u:  bf§bec  nltt 

Orba 


£ggg)  teile  Hxbeiiino  i»  fastnU  dicajter,  Num. 
* ' StS&588.  .1 

bbbo)  VidL  Gap.  10*  ir^Satni» !.  .. 
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OtOnun^  in  unfenn  i2aiiD  g()aiten  t)nb<n/ 
toie  unD  in  tra6  ^ncbcn  n:on  fftr  Unnfev 
i^cff^criCfet  gcappelliett/  unb  folicf)  appel- 
lacion  bfltor  profccquirt  unb  gcrcdbtbcrtiJ 
gct  baiiMc.  3”  ^crfclbcn  Citnung  banb 
njic  umb  genuine  OlubcniniUcH/  ufi  Uifa^ 
cftcn  Unng  bietiu  btitcgenbc  unb  mit  ^)?aut 
bice  mutbolgenbd^nbcung  getan/  o(fobo§ 
fuerobtn  fani  appellacion  fftr  Unfer  ^of-: 
gerid&tiu  gcfd)ccn  Qeffott^oDcr.angenoni; 
tncn  ttjcrbch  fc0/  bie  ^auptfacfe  fpe.bann 
gn>ainMg  fpfnnb  ^cUer  tncrit  ober  borob/ 
Dberba5  ee  ainem  ftn  eer  betftrcrtbo  ober 
bie  J^auptfad)<  io.^>f.^efierobec  nurbi#  ' 
uff  XX  ijeaer  antceff/  fo  fcfl  bem  Appelli- 
rcr  crlauiH  fein/  |id)  fftr  (in  Cbergccicbf, 

. unb  nit  ibr)tter  fftr  Unfer  ^offgericfct  iu  bf# 
tnfen,  boc^  foU  um  SBuffen  unb  ^traffen 
toin  appellacion  jugelcffcn  luctben.'  ®cl; 
d)er  aucb  appelliren  tvill,  tvU  obfict,  bec 
foQ  bem  Otiebter  fdiftueren  ain  ^i)b.  su 
;&0(t  unb  ben  ^ai^d/  bn§.et  tbue , 
rftUein  umb  rebHc6tt^fd)lt)erbn>iaeii;  m 
er  bermainf  unb  nit  bet  idi  Sennges 
tung^  noc^  feinem  SS>ibertail  5u  ®eturb</ 
barsu  fboflen  ftir  otbnen  unb  unfer 
fo  an  Unnferm  i^offgericbt  fibrn  fnerbe^ 
ulflenommeii  Unnfern  Sonbiar  unb  ^off$ 

, ! mmjfrrrf 


PROEMIUM, 

PRIMiE  EDITIONI  PR^- 
FIXUM. 

I ■ * ■ 

A Prima  fere  antiquitate  invaluit^ 
•ut  in  omra  prope  Imperio,  fum_ 
'mum  qubddam  e;ctaret  Tribu- 
nal, ad  quod  extremae  caufanim 
cognitiones  devolverentur , ac  ut  ad  illud, 
tanquam  ad  (aeram  anchoram  & alylum 
k corruptis  Sc  indoilis  malequc  afFeftig 
Judicibus  confugere  eflet  integrum,  Be- 

(8))(  foia 
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■fold.  de  appellat,  cap.  l.  mm.  8.  Et  cum 
'imperator  fiia  manu  jura  per  hanc  extre- 
mam provocationem  quafi  claudat,  ideo 
fummuin  juftitiae  Tribunal  & poftrcnium 
fententii  clogiurn  in  Regno  conftituerc , 
Regium  Majeftaticiuu  jus  dicitur,  Nico- 
jaus  Mylerus  ab  Ehrenbach  de  Frmcip. 
Stat.  Imper.  part.  2.  cap,  42.  Neque  ne- 
gari poteft,  quod  hoc  jus  erigendi  Dica- 
fteria,  Scabinatus  & Judicia  Provincialia, 

^ofiOerictit  un^  @cf)6pffcn 5 an* 
jUlIcUen  / Principibus  & Statibus  Imperii, 
vi  Superioritatis  Territorialis , competat, 
ut  totius  Provinciae  appellationes  eo  de- 
volvantur. Qui  enim  te  judicat  , Do- 
minus tuus  eft  Mylerus  de  princip.  ^ Sta^ 
tibus  Imperii  part.  2.  cap.  42.  I.  2. 

Dn.  D.  Schvveder  in  jure  publico  part. 
Spec.fetl.  2,  cap.  13.  §.  /0.  {fi/.  - Cum 
igitur  SERENISSIMA  ET  POTENTIS- 
SIMA  DOMUS  WURTENIBERGICA  in 
fuis  Terris  omnem  fuperioritatem  terri- 
torialem jurisdiaionem  plcniifime  ex- 

" - crcc- 
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crccat,  & infuper  Privilegio  illimitato  dc 
-non  appellando  gaudeat;  hinc  & no- 
ftrum  Dicafterium  & Supremum  Appel- 
lationis. Tribunal  optimi  conftitutum  & 

• • i • 

prudenter  ordinatum  eft,  ita  ut  fua  ju-  • 
risdiftione  & ambitu  totum  Ducatum 
Wurtembcrgiciim  coinpleftatur.  Con-. 
ftat  autem  ex  Nobilibus , Doftoribus  & 
Ordine  Provinciali,  & ficuti  antehac  nul- 
li, certo  loco  adftriftiim  erat,  ita  hodie 
Tiibingae  fuam  ftdem- fixam  habet,  ibi- 
que  certis  anni  temporibus  caulas , mira ,, 
matura  tamen  celeritate,  prudentia,  6c 
incorrupta  jufiitia  decidit»  cum  fingulis 
diebus,  una  caula  expediatur.  Ex  quo 
folo  fuperfluum  videtur  in  laudes  Summi 
hujus  Provocationum  Tribunalis  excurre- 
re, cum  in  praefatione  Ordinationis  Au- 
licae de  Anno  1^87*  cimelium  haud  mini- 
mum hujus  Ducatus  exprefle  nominetur, 
& alii  Viri  doftilTimi  id  jam  abunde  prae- 
fliterint.  Ne  tamen  totus  fileam,  alio- 
rum verbis  ud  malim.  Reliquit  auten^ 
(8)  )(  2 ^ do 
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<Je  Dicafterio  fummo  M»  Erhardus  Cd- 
lius.  Poetices  in  Academia  Tiibingcnfi  Pro* 
feflbr  in  Oratione  fiinebri  A.  1^8?*  ha- 
bita Viri  .quondam  Confultiflimi , Chi- 
liani  Vogleri  U»  J.  D.  & ProfclToris  Tii- 
bingenfis  j hoc  Elogium : /fic  J ff7» 
majus  ad  honoris  mergens  fajti^um , in  nu- 
merum jijfejjorum  Suprmi  fVurtmher^ci 
JudicH,  Confifiorium  appellant,  ferito  tem- 
pore fitit  adfeitus , Hujus  efl  tant£  fori  aqui- 
tas  ^ jujUtia  admmijlratio , pari  conjunHa 
tum  auHoritale^  ut  ab  hoc  ad  aliud  guod- 
tunque  magnum  Atque  in  Romano  Regno  Sum- 
mum AppeUatioms  jus  omnibus  FronAnciaU- 
^s  fit  pracifum.  £jl  autm  hoc  lUuJirilfim 
fnum  Frhu^ipis  Hurtembergici  fic  Tubing£ 
ordinatum  prudentia  'Jumtibusque  Conj^o-^ 
irium,  ut  quatuor  vaufis  ommbus  audiendis  ^ 
dijudicandis  ajfideant  Nobiles : totidem  juris 
Dodores,  parthn  Confiliarii  Principis,  par- 
ttm  Profejjores  Acadmici:  totidem  etiam  ett 
Ducab  FronAnciaeledi  trveS.  (quamvis 
hic  numerus  ex  quovis  Ordine  > uti  in 

Ordb  ' 
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Ordinatione  Aulica  nullibi  praefcnptu7, 
ita  & hodie  mutatus: ) Omnes  hi  pietate» 
Mrrna  , prudentia , equitate.  Mitia»  re- 
rum  experientia  fpeSatiffimi»  qmbus  ta- 
men omnibus  Pr^es  ^ Judex  antefignanui 
Pietate»  NobiiitaU,  DoUrmaorfiniqueFir- 

Me  Judice  njero  di^  prdfedus  eji.  'O  fe* 

ucem»  O beatam  hoc  jufiitU  foro  fVurtenh 
bergiam.  Gemina  tradidit  Anthonius 
winterus  de  ^JfeJJorib.part./»  cap.  p.  numi 
t3-  ni/ce  verbis  PJfic  occafone  oblata  non 
p^jjum  non  fVurtembergici  Dici^erii  ncjdi 
mentionem  facere  honorificam.  Jn  aliis  glo^ 
rientur  tribunalia  coetera»  nulli  cedet  «o- 
ftrum»  quantum  ad  munerariam  cafiitatem^ 
alibi  Referentes  nojje  resfortenon  ardua  ejii 
bic  fe  prodidijfe»  referentibus  pro  manifejlo 
foret  juftitUfiupro»  ut  quos  occultos  dudum 
•voluit  Ordinatio  CameraRspart.  2.  tit.  20.  S* 
foU  Oud&i  ^Mbi  •vix  forte  audieris^ 
fui  pecunias  rpportasverint  domum  non  ac» 
teptas  dono  fmmerique»  bic  nunquam  audk- 
nfferrt  avjus^  ' nedm  qpd  oblatrent 

..  .1  (8)  X 3 


. ' proemium 

' aJtmJfus  fuerit.  Et  ficiiti  porr6  noviori- 
bus temporibus  B.  Dn.  D.  Haipprechtus 
in  Rejp'.  if.  num-  I44-  Dicafteriiim  Wiir- 
tcmbergicum  eruditam  & juftitiae  ftudio- 
fifllmam  curiam  nunaipat ; & 'tcftatur , 
quod  hoc  elogio  Supremum  noftri  Prin- 
cipis- Screniflimi  Dieafterium  Icmper 
eminuerit,  ita  Dn.  D.  Grafe  m 'coUatiotie 
Juris  Ctwil.  Roman.  cum  Receff.  Imper.Rom. 
Cnmdn.  ScS.  XL  pag.  f6j.  a celeritate  re_ 
rum  expediendarum  illud  hilce  verbis  ad- 
modum commendat : Et  hanc  in  rem  noh 
fatis  laudandum  ^ prudentijjimum  ^ pftif-  ' 
fimum  illud  SereniJJmorum  nofirorum  Ducunt 
in  hoc  JVurtembergico  Ducatu  itfiitutum^ 
^ in  Summo  Appellationis  ^ Dicafte>i\ 
Aulici  Tribunali,  partes  in  ea  Appellationis 
'infiontia  caufas  fuas  ita  hfiituere  debent,  ut 
recejju  coram  habito,  fingulis,  qui  in  totum 
ad  id  defiinati  funt,  diebus,  fmguU  caufere* 
•gulariter  decifiones  fuas,  citra  ullum  jufiitia 

- dilpendium  aut  pracipitaU  jententU  metum 
facili  negotio  nancijci  queant.  Ne  autem 


Digitized  by  Googie 


'PROEMWM 


hiiic  Summo  Tribunali  tanto  cncomioirh 
figni,  in  ullo  aliquid  defit  ^ munitum  in- 
fuper  eft  Ordinatione  Aulica  , 
tid)t5:OrDnunq;  quam  acuratiffime  con- 
ftripta  & k Sereniflimo  .Domino  Duce 
EBERHARDO  gloriofae  memoriae  Atmo 
1694.  beti  29.  Martii  revifa  & publicata, 
nam  anteriores  , mandatis  Sereniflimo- 
rum  Ducum  CHRISTOPHORI  de  Anno. 
I^^7.  & LUDOVICI  dc  A.  1^87.  typfi 
mandatae  ufu 'antiquatae  fiint  & fola  illa 
noviori  hodie  Dicafterium  utitur.  Ne-  • 
• que  incertum  eft , quod  proceflTus  quidem 
Dicafterialis  ibidem  iat  bene  fed  bre- 
viter delincatus’  &'  dcfcriptus  fit,  fed 
fiegari  tamen  nequit,  ufeim  & experien- 
tiam utramque  hic  facere  paginam  & con- 
jungi debere,  ut  nimirum  ea,  quae  bre- 
vibus in  Ordinatione  Aulica  di^',  'dextre 
& convenienter  applicentur  & formulae, 
eum  petitis,  ubique  adaequate  ftruantuf. 
Cum  igitur  per  duo  luftra  caulas  egerirh 
SERENISSIMI  DN.  DUCIS,  DOMIN* 

'■  MEI 


PROEMIUM.^ 

MEI  CLEMENTISSIMI  niitu  & gratia  AT- 
feflforis  munus  mihi  concreditum  per 
.feptem  Annos  haftcnus  fuftinuerim , non 
abs  re  fore  duxi;  fi  proceflum  Dicafteria- 
lem  Summi  hujus  Provocationum  Tribu- 
adeo  bene  ordinati , in  uftim  Domi- 
norum Studioforum,  Advocatorum  & 
qui  porro  rebus  agendis  deleftantur  & 
occupati  Ilint , confcriberem.  Calcare 

- ^addito,  periculum  feci,  & per  vigintiqua- 

tuor>  capita  Tibi  B,  L.  hunc  Traftatum 
fifto.  In  quo,  Procefllis  AppeU^donis, 
Nullitatis,  Remiflionis,  Rcflitutionis  in 
integrum,  & Revifibnis  brevibus  adum- 
bratos dedi , & quidem  ita , ut  non  folum 
formulas  petitionis  prafticas  femper  ad- 
jecerim & multis  praejudiciis  Dicafteriali- 
bus  illum  exornaverim,  fed  etiam  diffe*? 
rentias  ProccHus  Juris  Communis  & Ca- 
meralis,  nec  non  inferiorum  Judiciorum 
.Wiirtcmbergiconim  diligenter  notaverim 
& ProccITum  Camcralem  fubjunxerim;  - 
eo  animo,  ut  hie  Tranatus  non/olum in 
> > Ducatu 
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‘ Ducatu  WiirtembergiaE , ftd  etiam  in  aliis 
Regionibus  oixinibiis  .cauftrum  Patronis 
utilis  elTe pofllt.  Fontes,  undehaulerim 
allegata  praejudicia,  fimul  indicavi,  ubi 
autem  hoc  omiflTum,  notes  velim,  quod 
illapartim  ex  Schedis  B.  Dn.D,  JOHANN- 
.DAVIDIS  MOEGLINGI  ProfelToris  Pu- 
. .blici . Ordinarii,  AfTeflbris  Supremi  Dica, 
fterii  meique  thori  Anteceflbris  fideliter 
defiimfcrim^  partim  benevole  communi- 
\cata  acceperim,  •partim  propria  experien- 
tia .edoctus  addiderim.  In  quo  fidem 
meam  liberavit  Dominus  Licentiatus 
GEORG  HEINRICH  HyFBERLIN,  Sere- 
nifllmi  Domini  Ducis  .Sccretarius . Regi- 
minis & Supremi  Dicafterii,  jam  Confilia. 
rius  Regiminis , qui  fententias  Dicafteria- 
Ics  in  ufum  prafticorum  laudabili  diligen- 
tia collegit  & cum  appendice  XXXID.  Re- 
feriptorum.  Decretorum  aliorumqucuri- 
. lium  publici  Juris  fecit , ita  ut  proptcrca 
ejus  Opus , eui  titulus  cft : Rerum  in 
Supremo  Ducatus  Wurtembergioi 

' • ■ O)  X . ' Ap- 


/ 


proemium. 

Appellationum , quod  Tubingae 
eft  Tfibunali  per  XLVf.  annos  ju- 
dicatarum & transactarum  t Con- 
tinua Recenfio  , obtt 
SStfe^tibt/  Arbitramenten  UnbiOet* 

glic^e  / fo  bon  bem 
aButtembetgift^en  -?)of » ju 
^iibingen,  bon  A.  i67».-bif  17 '8- 
ttbffnctunb  bejldttiflet  tBPtbeit/  &c. 

Valde  commendari  & jungi  mereatur, 
cum  Proceffus  & Stylus  Dicaftcrialis  ejus- 
que  formulae  exinde  e6  faciliori  modo 
; addifci  queant*  De  caetero  cum  omnium 
habere  memoriam  & penitus  in  nullo  pec- 
care divinitatis  magis  quam  mortalitatis 
fit.  ■ Conftitut.  Tanta  §.  4.  de  confirmat* 
■dige/l-  ideo  fi  in  aUquo  hallucinatus,  im- 
becillitati humanae , quae  naturaliter  ineft,' 
hoc  adlcribas  yclim,  eoque  magis,  cum 
meliora  edoftus  , veritati  cedere  lemper 
paratus  fim.  Quaeverbreftcpofita,  utere 

B.L. 
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B.L.  & verte  in  tuumiifum,  Tibiqueper- 
fiiaTum  habe,  me  fideliter  & ordine  natu- 
rali & in  foro  ufitato , omnia ut  Tib* 
profini , & ut  publicam  utilitatem  & ju- 
ftitiae  adininiftrationem  promoveam , feri- 
pfifle.  Et  cum  de  Proceflu  Dicafteriali 
nihil  typis  hnftenus  impreflum  extiterit, 
'credidi , fore , Ut  multis  meus  labor  ne- 
que inutilis  neque  ingratus  fit.  Si  fpes 
me  non  fallat,  erit,  de  quo  mihi  impenfc 
gratulor.  Neque  tamen  iniquam  cenfij- 
ram  & Momum  multum  curabo , con- 
tentus, fi  non  omnibus,  modo  bonis  & 
extra  ftudium  partium  pofitis  placeat.  Et 
fi  non  omnia,  rnodo  plura  vel  quaedam 
bene  feripta  finb  Et  hoc  efi,  quod  mo- ' 
nere  volui  & neCelTarium  duxi. . Ita  vale 
& fove  B.L.  Tui  ftudiofifiimum , meis- 
que ftudHs  favere  perge.  Dabam 
i Mufeo  Tubingae  Anno 

mdccxx, 

^ ' # 

I ? 

C9)  X a Syilabus 
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Syllabus  Capltuin. 


Cap.  L De  Trivilenis  Wtirtemh* 
‘in  judicialwHS , aufirega- 
rum-t  ^ exemtioniSy  /?«. 
de  non  evocando  y maxime 


de  non  aPPelUndoy  ^ judi^ 
Ciis  appellat wmtmy  in  Jps- 
cte  ae  Supremo  Dicafierio^. 
cjusque  jurisdi^ione, 

• IL  t)e  Perfbnis  Judicii 

iicL  . . 

• III.  De  citatione  > termino  ^ 

modo  convocandi  Dicafte-^- 


‘ ■ ritini. 

- IV.  De  Loco  i compellatione 

£5*  legit imatione* 

- V*  De  Contumacia, 

- VL  De  terminis  ^ dilationi-^ 

■ hui 
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Syllabus  Capitum. 

, bus  ad  probandum  ^ agen^ 
dum  i earumque  proroga^ 

. , tionibuSi 

Cap.  VII.  De  fadi  narratione  ^ , 

reproauBione, 

- VIll.  De  formalibus  appella-^ 

tionis. 

- IX.  De  communione  appeUa^ 

tionis. 

• - X..  De  attentatis. 

- XI-  De  cautione  > fequefro  s 

drreJiOi  ^ decreto  interi- 
miftico^  fiu  provifionali.  * 

- XII.  De  litis  denuntiatione 

. nominatione  j adcitatione 

^ interventione, 

■ - XlIL  DeProceffuDicafleria-- 
U in  materialibus, 

- XIV.  De  probatione  ingenerCi 

maxime  per  teftes, 
r XV.  De  articulis  pofitionali^ 
,bus  ^ refponjlonalibus, 

(9)  )C  i Gap. 
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Syllabus  Capitum. 

Cap.  XVI  De  frobatione  per  in~' 
[irumenta  ^ editione  do~-  * 
cumentorum. 

^ 'XVII.  De  Juramentis , iWo^ 
rumque  probatione  ^ ufi, 

■ , XVlll.  De  oculari  injpeldione. 

- XIX.  De  Jentent  ia  ejusque 

. conceptione  executione, 

- XX.  De  expenjisy  e arumque 

adjudicatione  ^ taxor^ 

; tione» 

- XXI.  De  procejfu  nuUitatis, 

- XXII.  De  procejju  caujarum 
remijjwnum. 

- XXIII.  De  extrajudicialibus^ 

- . XXIV.  De  revipone, 

- . XXV.  De  reJiitHtione  in  in-  - 
tegrum» 


Cap.I. 


Qigitized  by  Googie 


•4^  (I) 


GAP.  I. 

De  Privilegiis  Wiirtemberg.  in  Ju- 
dicialibus, maximi  de  non  appellando  - 
& Judiciis  appellationum , in  (pecie  de 
. Supremo  Dicafterio,  cjusque 
Jurisdidlione. 

SUMMARIA. 

5*  I.  privilegium]  dem  litis  debeant,  m 

Wurt.  auftregarum,  ac  bffltlfiflfn  Iflffen. 

J,  8.  IJ.  exemtioiiis  , & dc  J.  6,  j)  ex  verbis,  fir  Ctllls 
non  evocando , nec  non  flnbfC  «trilbt  feoier  ui<U 

J.  J.  n I.  Privilegiiim  de  non  getOgtn  , no<t>  WiDtt  jlc 

appellando  dlimitatum  procedift  unl)  flCbanbeU  . 

exhibet,  lUuc^tiededu.  tBfrbcn  / argiimentatuc 

cttur  ex  privilegiis  an.  pro  exclullone  ulterioris 

tujuis  InipCTitorum  Ca-  apt-cllatioiiis , 

roJi  IV.  Sigismundi,  alio'  §.  7.  4.)  maxime  cum  contra 

ntmque  8c  Maximlliani,  judicium  Imperium  auli* 

oc  quidem  cum  non  faltem,fed  etiam 

I»  4-  i)  cx  generali  prohibt.  g.  jJ  contra  Cameram  Im. 

' tione,  nc  Wiirtembergici  perialem  exemtio  iniis 

•d  aliena  judicia  trahaa.  data, 

tur , fed  in  propriis  judi.  J.  9.  «)  Et  quidem  fub  clau. 
€iis  judicandi  fint.  fulis  enixis,  generalibus 

!•  S.  S-)  Quia  litigantes  ac.  & fxpius  repetitis  ; anf 

V««K«re  feotcntiis  ibi-  fctac  Ot(t  frinctteolDeife. 

^ • 5* 
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Cap.L  De  PrhilegUs  fUlrtemb. 


$.  lo.  7)  Htea  on  aacnSm 
Deit/  BnDivePbieOnb. 

S-  >*.  8)un0  mrgenbl  on* 
berffno. 

V !*•  9)  £t  <]>)ia  non  ni/i 
iiaiciiscafiis  protraQz  8c 
denegatx  jultitiz  excipi. 

' tur. 

$•  I}.  io)lnfuperh«cWur. 
tembergica  privilegia  an. 
tiqua  authentice  de  privi, 
iegio  de  nou  appellando 
interpretatus  elc  Impera. 
torLeopoIdus  A.  1667. 
)-l4.  ii)Carolus  VI.Annn 
17x5. 

f.  if.  it>)  Ferdinandus  II. 
idap. 

^ id.  1 0 1**  Juribus  quoque 
..  Wiirtembergicis  provin. 
cialibus  ab  Imperatoribus 
A.  i{f).Sc  feqq.expre/Te 
Coii(innatis,fubaitis  8c  in* 

, colis  W,  interdicitur  ap. 
pellatio  ad  fiiprcma  Imp, 
judicia  & exhibetur  con. 
firmatio  de  A.  ijr f.  Ca. 
roli  Vti  in  extenfo.  ' 

5. 17.  14.)  Privilegium  de 
non  appellando  itidem 
probaut  privilegia  Caroli 
Vti  de  A.ijsi.Sc  ifjo. 
ratione  Judzonim,  ubi 
Camera  Imperialis  ex- 
preffe  nominatur. 

if  } Argumentum  de. 
iumitur  ex  ordinatione 
aulica  Wiirtcmb.  dc  A. 


J47J.  ubi  mterdiUa  ap- 
pellatio ulterior. 

$.  19.  Id)  confpiratcommu- 
. nisDOrum  confenfuSiSc 
17.)  praxis,  cum  tempore 
immemoriali.  , , 

$.20.  adjungitur fg.)  parti- 
cipatio Privilegiorum  Au- 
llriacorum. 

§.ai.  Explicantur  19.)  Pri* 
vilegia  antiqua  Wiirtemla. 
infuper  ex  privilegiis  Sa- 
xonicis  & Brandenb.  ubi 
eadem  formalia  occur- 
runt, qux  de  privilegio 
de  non  appellando  au- 
thentice explicata  funt. 
aa.  Privilegium  Wur- 
temb.  c(t  itidem  ao)  illi- 
mitatum , quoad  mias  8c 
fummam, 

$.  aj.  &at)  quoad  perfonas 
f.  forenfes  C cives. 

$.  24.  In  novioribus  ordinat. 
Wurtemb.  ell  non  nili  Ii* 
beralis  pcrmiflio  fubditis 
data,  (i  foreiifcs  appei* 
lant,  ut  communi  appel- 
latione tantifper  fruan- 
turj  qux  bodie  fublata. 

S*  2 1.  Neque  tamen  ofHcia- 
les,  vaulli,incolxacfiib* 
diti,  ratione  bonorum  im- 
mobilium • ad  ulteriorem 
appellationem  unquam 
admilC  fuere , Sc  in  »Qio. 
nibus  realibus  iterum  fem- 
per  denegata  fuit. 
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36.  Juxta  tenorem  Wiir- 
temb,  privilcjiomm  to- 
renfes,  ut  fiibdici , exclu- 
duntur ab  ulteri  ori  appel- 
latione ; quz  privilegia  ad 

Sriftinum  ftatum  redufta, 
t extraneis  facultas  ulte- 
• riorisappellationis  ad  Jiu 
didalmperii  fuprema  dene- 
gau,  ^a  utapudDicalVe- 
rium  8c  Revifionis  Judi- 
cium manere  debeant, 
f.  »7.  Extenfio  hujus  privi. 
* Icgii  faQa  eft  ad  Comita- 
tum Montispeligard.  Har- 

burg&9{ei(6nti9(i&(c. 


{.ag.Scap.  Si(f  it  judicia  apa 
pellatoria  '9(^urteinbergw 
ca  iminora,  , , 

Oicaderium  fummunt 
ej  usque  jurisdiQioaem  ia  • 
I appellationibus  8c 
I (.  )i.  Caufls  nullitatum 
I )2-  ac  RemilTipnis. 
j.  j}.  8c  Reftitudonis  in  in*  . 
tegruni,  nec  non  in  multis 
extrajudicialibut.  Porro 
disquirit,  an,  prorogatio 
jurisdiflionis?  8c 

aureconventin  tndia 
caltcrio  locum  habeat  ( 


S.  L 

SErenidima  & Potentifljma  Domus  WJir- 
tcmbcrgica  pluribus  fplendct  Privilegiis, 
& inter  illa,  quoad  judicialia , PRIMUM 
illud  confpicuum  eft , quod  Sereniflimi' 
Duces  Wuriemb.  nullibi 'conveniri  polGnt,  nHi 
coram  Magiftro  Aulae  & Confiliariis  fuis,  ficqvie 
fori  elcftionem  habeant  t juxta  PrivHegium  ab 
Imp.  Maximiliano  I.  ob  bene  merita  Imperatori 
& Imperio  praedita,  Eberhardo  I.  Duci  Wiir- 
temb.  in  Comitiis  Wormatienfibus  A.  1491.  d. 
IO.  Augudi  cx  certa  (cientia  & cum  conlenfii 
Procerum  Imperii  conceffum,  quod  Camerae  Im- 
periali infinuatum  A.  1571.  d.  1;.  Jun.  Gyl- 
mann  tom.  s.fjmpborcm.  p-  277*  & Wehner  tom. 
£•  c»  f,  p,  Kp.  Uludque  .referunt  Joh.  Lixnnaeus 

At 


t 


‘4  Cip.  t.  bt  Prhiiegiis  ff^Rrtemb. 

iR  Jnrt  publico  Lib.  f.  cap.  16.  n.  m3,  Paul.  Matih* 
Wehncr  in  Sjmpborm.  tom.6.  cap.  4.  /.if.pafi. 

97.  & Joh.  Chrift.  Lunig.  im  ^fUtfc^eit 
jircbiv  Part.  Sptc.  coatia.  2,  tn  &C1T  4* 
^bt^CtluilQ  /^//.  priviltg.  2f.  pag.  714. 

'cum  ftqq.  Adam  Cortrcjus  in  Corpore  Juris  pubL  ■ 

s.  R.  /.  in  coUS.  berfonberbaren  primUgie» 
unb  portreflic^cn  yey^itcn  No.  42.'p.  2^0, 

cum  vel  potius  conBrmatum  dicendum, 
cum  Comitibus  Wiirtembergicis  ab  Imperatori- 
bus Carolo  IV.  Wenceslao,  Sigismundo  & Fri- 
derico  A.  ijffi.ifSo.  141;.  1417.146].  1468. 
1469.  1474.  privilegium  exemtionis  contra 
omma  iudicia  peregrina,  quacunque  tandem  (int, 

& auflregarum  jam  datum  Fuerat,  qux  privilegia 
in  excenio  legi  polTunt  apud  Dn.Heinrich  Martin  - 
Burckhard  im  VDiiitemb.  ^leeblatt  breyec 
Privilegiorum  , exemtionis  fori , auflregarum , ^ de 
Mon  appellando  ili  benfll  Seylageil  ad  No.  I. 
usque  ad  No.  24.  & Dn.  Joh.  Jacob  Mofern  ta 
(peAmine  IVHrttmb.  diplomat.  0amm(ung 

lerfowol)!  ein^eln  gcbnicftiabcr  rar  fey; 
eiibet  Uvfunben,  bae  <3oc^f£irrtI.  ^auft 
ttiib^frQcgtbuintOuvtcmberg  betreffcitb  • 

No.  6.  (umfeqq.  No.  30.  & plenius  illud  explica- 
runt Burkhard.  di9  TraQ.  cap.  2,  /.  3.  cap.  3.  4, 

W ftqj  & cap.  8 ^ t3.  Dn.  Joh.  Pcter  a Lud- 
wig  i»  fraS.  de  prerogativh  iVRrtemberg.  Dn  atns . 
frefertim  aiverfus  appellationes  ^ evocationes  ^ 
m^regatfe^,  2.  cap.  4,  Neque  dubitandum,  quin 

hoc 
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hoc  privilegium  aiiflregarum  in  viridi  vigeat  ufu, 
novoque  prxjudicio  Aabilitum  fit,  ejusque  vir- 
tute caufa  debiti  & hypothecx  Antonii  de  Bar- 
theld,  per  fcntentiam  Cameralem  Anno  ijio. 
d.  17.  Jun,  latam  noftra  de  athitr.  ntceffar^ 
cmnprimU  anftreg.  (onvent.  ^ teflamentar.  Germ. 

geu>tUffi^rter  Gtamnuun^  S^vb^cTia^i 

^QQ0;^t^ter  cap,  I.  ^.4  ad  ConfiliariosV - 
Hanbf^cfmeifiev  unh  .«^mtifa  fuit 

Dn.  BorKijara  wj?.  <5.  /.5;.  qui  fn  oeiien  75cyi 
WQCn  jkft  NO.jS.  pa^.  tp3.  hanc  fententiam  ex- 
hibet.' Quod  judicium  auftregaJc  An.  1724.  d. 
17.  April  fententiam  abfolutoriam,  compenfatis 
cxpenfis,  publicavit,  cujus  integer  tenor  iterum 
legi  poteft  apud  Dn.  Burckhardum  in  fitpplem,  ia 
fine,  oper.adjedo.  ■ \[  ^ ' 

§•  n.  ' . - 

SECUNDO  in  eodem  Privilegio  Maximilia* 
ni  L Serenidimis  Ducibus  .Wiirtemb.  ejusque  Mi- 
' niflris,  Valaltis,  Subditis  & Incolis,  itidem  pri- 
vilegium exemt  onis  adverfus  evocationes  con- 
ceffum  cA,  contra  judicia  Provincialia  , WeA- 
phalica , Rothwilenlia,  aliaque  peregrina,  qux- 
cunque  tandem  fint,  hifce  verbis:  0ur  bdd' 
'&off?®erid)t  ju  Oiotliweil  obet  einla  onber  Panb.» 
obcr  »&off'®cri(^t  unb  ®c,rid)t fur  un/ec  ' 
©cri^t ju  9votl;tt)ctI  obet  anbete  conb/^ioff^obet 
^tflbt-'®erld5it/  obtr  bie  QBefli^iliTd;e  obcr 
onberc  beimlicbc  ©crid^fe,  toic  bic  S^Jabmcn  1)0* 
hcn  obcr  gcncnncf  tocrbcn  mbtbftn/  ni^t  kibci, 
A,  iilf* 


6 Cap.  I.  DiPriviUgnsWUrtmh. 

&c.  QJon  cuci^  ju  9\ot^n>eH  obec  oif 
kn  anDem  unfttn  «5)ojf^0tdl>t^ol)cc  gatiD#@«' 
ridjten , unD  ©cric^tcn,  n>ic  i)ic  9^al)men  l>al>en/ 
Ibie^ir  auc^  ^iemit  unterfd^kMid;  bef^imnutuiU) 
benennct  ^aben  iDoUen.  jus  Provmc.  wiirterab, 
p.  I.  tit.  6o.  pr.  Ord,- Provinc,  Wurtcmb. 
fol,  19.,  & Refcript.  Gener.  8.  de  AtmotSi}.  d.  2f» 
^,p*3g6,  cum  jeqq.  Et  quidem  fub  hac  diftin- 
^ionc,  «« frtiniftn,  vaCalUt  officiales,  civitates, 
pagit  univerHtates  oc  commuutiaic,  non  niPi  co» 
ram  Sereniffimo  Dn.  Duce  fuisque  fon(lli;(riis, 
reliqui  autem  fubditi  cives '&  inedix,'  coraVri  or<^ 
dinariis  & competentibus  fuis  judicibus  con- 
veniri debeant.  Quamvis  non  per  omnia  itidem 
novum  fuerit  Privilegium , fed  magis  confirma- 
tum, quilmtunc  demum  concefTum,  ciim  prooe- 
mium ejus  ad  antiquiora  fe  referat  privilegia  ex— 
emtionis , & Referiptum  quoque  Generale  Wur- 
temb.  t.  de  A.  161}.  in  Ord. Provinc.  pag.  197. 
hifce  verbis ; angctegkn  Unfern  ubroltcn  Priviie- 
gien  entgegcn : antiquiffimorum  Privilegiorum 
mentionem  injiciat,  nec  non,  ante  eredtionem 
Ducatus,  Coinites  quoque  Wurterob.  tali  Privi- 
legio de  A.  1361.  jam  muniti  erant,  referente 
Dn.  Schwedero  in  ptr.publ.  part.Jpec.fe5. 1,  C3p.t4, 
/.  tf.  hineque  etiam  fuper  exemptione  trans- 
aflio  cum  judicio  RothwilenH  jam  A.  1471.  inita,* 
& A.  1677.  Camerat  imperiali  infmuata.  Rlum  ia 
Procejf,  Cam.  tit.  47.ttA.3,  pag.  379.  qu*  legi  po-‘ 
teft  apud  D.  D.  BurgmeiRerum  tltt 
Corp.  Jur.  pubL  ^ privat,  part.  t,  foU  6pi.  & Joh ' 

' ' Georgi 
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.Georg.  eon  3itnm(rn  i»  matmal.  C^tfar.  Dicafi» 
, Rt^bmil.  in  fine  oper.  add.  p.  2.  qnoilib.  2,  pag.  100. 
uti  itidem  Privilegiorum  de  A.  1J41.  & 1629. 
mentionem  injicit.  Uti  quoque  privilegii  de  A* 
•2541.  meminit  Speidel.voc.  apptllat»  & Minda- 
nus  in  proceff.  Comer,  lib.  t.  in  fine  cl,  3.  pag.  223, 
Conjundim  autem  omnia  antiqua  privilegia  Co- 
micum & Ducum  Wurtemberg.  de  A.  tj6i. 
i}8o.  1392.  1401.  1415.  & Tcquentium  anno- 
rum in  extenfo  fiftunt  Dn.  Burckhard  fnb  No.  1. 
usque  37.  Dn.  Mofer  n.  6.  frqq.  ^ n.'30.  cit.  Tra- 
8at.  iiludque  privilegium  exemtlonis  flc  de  non 
evocando  ad  peregrina  judicia ; quotnodocunque 
nominantur,  latius  deduxerunt  Dn.  Burckard, 
pn  totum , maxime  cap.  3.  /rjj.  6c  Dn.  a Ludwig 
Jfea.  2.  cap.  3,  ' ■ 


ITRTIO  vrro  Serenidima  Domus  \!7itftem- 
bergica  communi  confenfu  HiHoricorum , Jure- 
confultorum  & Cameraliftarum  illimitato  de 
non  appellando  Privilegio  gaudet,  vid  B^Cbld. 
ie  appeU.  cap.  2.  jf.  2.  quo  hon  nifi  Ele^oics 
& pauciffimi  Principes  , ut  * Archi  - Duces 
Reges  Sueeiae,  ut  Principes  Imperii,  Autlria:, 
Duces  SaxonijE , Burgundi*  & Lotharingis  &c, 
una  cum  Screniir.  Ducibus  Wiirtemb.  muniti 
funtj  vi  cujus  litigantes  & appellantes  apud 
Dicarterium  fummuni,  manere 

debent,  nec  ad  Judicium  Impetii  Aulicum  vel  ' 
Cameram  Imp.  aliudque  extraneum  appellare 

poiTunt,'  . 


« Cap.  l.  De  PrivUegiis  l^Memberg. 

poflunt.  Anthoru  Winter  de  o/J^or.  part.i.  cap.  s, 
n.  72.  Boccr.  Cl,2.di(p.34.th.36.  Dn.D.Schwc- 
der  in  Jur.  publico  part.  Jpec.  fe3.  i.  cap.  n.  num.  2. 
illisque  tamen  recurfus  ad  Judicium  revifionit 
patet , dc  quo  cap.  14.  agendum.  Nullo  Do- 
aorum  diffentiente  , nili  quod  Mynllngerus  dee.  r. 

' refp.  8.  n.  17.  illud  in  dubium  vocare  aufus 
fea  communiter  vapulat , cum  tempore  & ufu 
immemoriali  non  (altem  roboratum  y (ed  dc  ab 
Imperatoribus  exprefsi  confirmatum  , hineque 
refutatus  fit  a Beloldo  adJ.P.  iVl p.  t,  tb.  log.  8c 
D.  Lautwbachio  p.  i.  tb.  76.  ita  ut  Mylerus  ah 
Ehrenbach  ai  RUmeli»  Difeurf,  ai  Aur.  Bullam 
D.2.  p.2.  cap,  II.  tb.4.  Ut.  c.  p.307.  feribere  haud 
dubitet,  quod  Mynfingerus  injuria  Sereniff.  Du- 
ces >J^iirtemberg.'  incufet,  quali  de  fa6(o  in- 
colis fuis  Ducatus  jus  appellandi  denegent,  mi- 
returque  tantum  Virum  Privilegium  Statuum 
Imp.  Camerz  Imperiali  infinuatum  de  non  appel- 
lando , contra  £-2«  43.  de  0. 1,  ignoralTe. 

§.  IV. 

Ex  quo  fonte  hoc  illimitatum  Privilegium 
Wurtembergicum  de  non  appellando  deducen- 
dum, variant  ODres.  & diverla  allegare  (olent 
fundamenta.  Neque  haec  haefitatto  miranda',  fed 
facili  iis  condonanda ; dellituli  etenim  erant  do- 
cumentis pluribus  privilegiorum  antiquorum 
Caefareorum,  aliisque  fubfidiis.  Veriorem  & in 
Privilegiis  ipfis  optimi  fundatam  opinionem  il- 
lam admuiouu  & approbamus,  qux  hoc  privi- 
legium 


Digitized  by  Google 


ia  jHdkiaBhns  t 8^c. 


19 

legium  illimitatum  Wurtemb.  de  non  appellan* 
do  ab  Imperatoribus  Carolo  IVto  Wencesiao, 
Ruperto,  SigismundOf  Friderico,6(  Maximiiia* 

- no  1.  Coihitibus  & Ducibus  Wurtemb.  Serenif» 
iimis  tn  forma  ampliflima  conccffuiti « extenCum 
& faepius  confirmatum  efTc  affirmat . ita  < ut  i 
fententiis  in  Supremo  Dicaflerio  aliisque  Judi* 
ciisWurtemberg.  latis,  aequi  ad  Judicia  Imperii 
Provincialia,  Rothwilenfe,  aliaque  quxeunqu^ 
ac  ad  Judicia  Imperii  Suprema , Judicium  nimi- 
rum AuUeum  & Cameram  Imperialem , nulla 
detur  appellatio,  add.  Crufius  in  Mnal,  Snevk, 
hb.  9.  P.3.  c.  f.  fol  yoo.  ubi  refti  feribit,  quod 
Comites  Wurtembergici  jam  anti  Ereilionem  ' 
Ducatiis  hoc  privilegio  gaviflfint.  Quod  iti- 
dem concedunt  RUmelin  & Nicol.  Myler  ab  Eh> 
renbach , ad  Mr.  BnU.  D.  2.  P,  2.  th.  4.  ^ pag, 
304  ^ 308.  Sramler , de  refervat.  Imper.  c.  43, 
n,  12.  ^ 13.  Stryk , jf.  f.  ad  tit,  quih.  appeUart  non 
iic.  ^ Difp.  de  illicita  appellat,  c.  2.  jf.  3,  Hocque 
probamus  PRIMO  exindi,  quia  in  Privilegiis 
Cxfareis  de  An.  1)61.1380.  1401. 141^.  1417. 
1427.  usque  ad  annum  149).  ab  Imperatoribus 
proxime  recendtis  clar^  difpofitum  extaC,  quod 
omnes  fubditi  acincolx  Wurtemb.  extra  Provin- 
ciam ad  nullum  extraneum  Imperii  Judicium, 
quodcunque  tandem  fiC,  trahi  debeant , fed  in 
propriis  Wurtemb.  curiis  judicandi , & ii  qui- 
buscunque judiciis  alienis  ad  Wurtemb.  judicia 
remittendi  fint)  quorum  privilegiorum  tenor  in- 
teger legi  poteA  apud  Dn,  Burckardum  in  Ap- 

B pend. 


I 


10  ' C*p.  /.  De  PrMlegiu  liUrtmb. 

pcnd.  iV.i.  NifNc  ad  N.  28.  Dn.  Moferum,  iU  , 
fqq  ^ V.  80.ctt.  traS.  ubi  cumprimis  nocart  me- 
retur, quod  Privilegium  Sigismundide  A.  i4if. 
primum  ad  a6liones  perfonales  , dcdeind^non* 

Bi(i  ad  judicia  extranea  exprefsi  nominata  re- 
ilringi  voluerit , veiiim  ab  Eodem  Imperat.  St- 
gismundo  A.  1417.  & 14x7.  ad  a£liones  quoque 
teales  & ad  omnia  Imperii  Judida,  quomodo- 
cunque  nominentur,  extcnfio  generalis  faita  (it;  _ 
com  igitur  h«c  privilegia  generaliter  & indifl  n- 
loquantur , neque  inter  judicia  & judices  ' 
primat  vel  fecundx  inAantix,  inferiora  vel  Tupre- 
ma  diAinguant,  generaliter  fani  & indiAin^li 

Suoque  exaudienda  funt,  ita,  ut  cives  & fub- 
iti  Wurtembergici  i nemine  & null2  a61ionc 
cor^  altenis  judiciis  imperii,  licet  Suprema  Ju- 
dicia fmt,  tiim  in  prima,  quam  fecund^Inflantia 
conveniri  queant ; id  quod  in  fpecie  alTerit  Fri* 
dericus  Efaias  PuIFendoiff,  de  ptre  non  appellan- 
do, §.  10.  ^ it.  cap.2.  & indi  infert,  quod  anti- 
quis temporibus  privilegium  de  non  evocando 
comprehendat  quoque  Judicem  fuperiorem  & 
Privilegium  de  non  appellando;  Idem  fentit  Dn. 

. • Luclwig  rit.  traS.fea,  2.  c.  3 in  not.  iit.  i.  ^lit.L 
Cum  generaliter  di£la  generaliter  etiam  accipien- 
da, L,  I.  /.  I.  de  legat,  prttftani.  L.  /.  C.  de  dot. 
fromijf.  L.  8.  de  pn^e.  in  rem  aS.  & locutio  ge- 
nera'» quoad  omnia,  de  quibus  intelligi  poteA, 
eundem' effeiliim  habeat,  quem  fpecialis' quoad 
finguta.  L 79-  deteg.3.  L jp.  deadminiftrat.tHt.D, 

' Harpprecht,  Cs»^  70.  s.  829.  3)0,  £t  quai 

indi-' 
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indiftin6le  proferuntur,  generaliter  & fine  diftin-  ' 
Aione  exaudienda  func.  O.Lauterbach , Vol.lIIf 
w Confil,  fnbing.  ig6.  m.  4,  ^ coiif.  ipp.  ».  ii, 

S.  V.  ' 

Quae  generalitae  horum  privilegiorum  eo 
magis  hk  admittenda , quod  SECUNDO  haec 
privilegia  hanc  notabilem  dirpofitionem  adjun« 
gant , quod  omnes  litigantes  fententiis  in  Curlit 
wiirtemb.  laris  flare  & in  iis  acquiefcere  de- 
beant. Formalia  in  Privilegio  Sigismundi  de  A. 
1415.  ita  fonant,  ibi: 

(EbCT^artti  unb  foUic^ec  f^ntr  Stben  unb  wad(K 
lemmen  IDienern  obet  ^otuien  ic^to  )u  f(ad<it 
obet  fprecbenbat/  obec  demitmet/  umb  n>e(f 
<berley  0acb  bae  ip/  b<t  fett  bot  3« 

fbrbem  unb  nemmen  / t)W  bem  Ut  genannteii  ^ 
€berbart<n,  feinen&ben  unbOkc^wmmen/  unb 
XTlienbert  anberptoo ; wtt  abtt  >u  <mb«m 
3ten  £euten/  Unbetfefpm/  unb  ben  ^ bie  3n  )U 
berfpred)en  jleen,  ic^te  juflagen  ober  jufpwt^en 
b‘at/  obec  geminnet,  ivarumb  bas  ip/  bn 
foU  5Kccbt  ^n  bem  nemmen/  an  ben  l&iben  unb 
. ^ecicbten/  bnbin  unb  tn  bie  fk  d^bbren/  unb  baeinn 
fie  Qcfeflfen  finb , unb  menbert  onbtrptvO/ 
unb  aUe  unb  jeglicbc  Elugere  unb 
rinne  foQen  fidb  aucb  an  ben  noMefebrieben  Sn^ 
ben  anl^ecQte  begnftgen  lafpiu  Cum  qui- 
bus confpirac  non  folum  Imper.  Friderici  Privi- 
legium de  A.  1467,  hifce  verbis  : SSStX  JU  3b>^en 
Ba  IKatbeiv 


Id  Cap.  1.  De  Privilegiis  IPkrtemh. 

SKAtlKn/  3)ie«crn,  SO?anncii/  Ccutfjcn,  »^intcc/ 
fejfeti,  unt)  bic  3Ijn  ju  Detfprect>cn  Itcljn,  ^lag, 
(Spcuclj  unb  <3iorberun9  obcr  ju^aben  bec^ 
tn<inet/  ba^Dann  biefdben  banim  ^vcc^t 
(^n<n  9vdfl)cn,  unb  in  ben  Q^eriti)ten, 
bnrinn  bie  ^cgcmcltcn  nng^fptocben  gefeftcnfein, 
nnb  ITlienbcrt  au&etOt»<J/  fuAen/ eroocbem 
«nb  ncmmen/  unb  fic^  5e0  6afeib0  pon‘3^ 
nen  (affcn  begniigcn  i unb  fur  einic^  ait 
ber  (Bcric^te  ferner  nit  gcjogen , anges 
langt  noc^  befftmiriert  tucrben.  Scd  etiam 

Maximilianilmper.de  A.  1495. .ibi:  YDeC 

ober  )u  anbent  i^ren  Ceuten/  Unterfajfen/  unb 
tenen , fo  3nen  iu  berfpcec^w  ftnb , id)t!na» 
}u  fpredjen  obet  jufiagcn  but , ober  seminnct, 
toarumb  bae  iff#  nic^te  auegenommcn# 
b«  foU  onfencfUd?  bon  benlelben  borbcm 
unb  nemmen , an  berSnben  unbwridjten,  bo# 
|)in  unb  tn  bie  fle  gd)6ren/unb  barinn  fie  defeffeit 
frinb,nieiTbert  anbcrflvDa,  unb  iegIicb^vI(!U 

iier  unb  ^kJ^erinn  follen  fid)  oucb  on  ben  borbe^ 
Hmmbten  €nben  an  ^eefetei  begntigcn 
Ofjen  f Ibie  recbt  ifl.  Tenor  integer  legi  poteft 
apud  Burckardum  No.  10,71.  ^ 78.  &Moferum, 
14.  ^ 30.  Jam  autem  quicunque  a (entcntia 
judiciorum  Wiirremb.  ad  extraneum  Judicem 
^uemcunque  appellat,  de  illo  non  potefldici, 
'quod  fententiz  liet,  & in  illa  acquiefcat,  (af|t 
flcbon  benen  niecbfen  begniigeit  unb  erj^ttigen; 
cbm  per  appellationem  cauTa  ad  alium  6c  extra- 
neum» 
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licum , minimi  Wurtembergicum  Judicem  tra-  • 
hatur,  fententia  impugnetur  ; gravamina  dedu-, 
■ cantur/  nova  probatio  fufcipiatur , im6  nova 
plane  cxiflat  inAantia,  & novus  inchoetur  pro- 
ccAus  appellationis.  Quod  argumentum  pro' 
cxclufione  appellationis  ulterioris  itidem  urgent  - 
Dn.  aLudewig,  cit.  Tra9./e8.  a.  cap.  2.  /.5.^' 
tv  »ot.  Ut.  a.  & Dn.  Burckart , cap.  12.  $.  8.  add. 
Difp.  Hertelii,  de  Privilegio  Saxon' de  non  appellan^ 
dot  ad  terras  Mumcas , Ibnrmg.  ^ franzonieas' 
extendendo,  c«  2.  6,  ^ c.3.  10.  ubi  vocabulum ' 

b^gnug^/  in  hoc  fenCu  itidem  accipitur  ; illud- 
que  adhuc  fortius  ex  eo  redditur,  quod,  inca- 
ni , A quis  promiferit , fe  Aaturum  ac  pariturum 
fententia , TOolIc  H bep  Det  Urf^el  benicabcti 
lajfen/  hac  verba  ad-  inducendam  renunctatio- 
nem  fatis  declarantia  eAe  ac  tacitum'  ad  minimum 
pa^um  renu  iciativum  appellationis  operari  de- 
bere DDres  itidem  adAruant,  quia  promittens,  fe 
fententia  Aaturum  , utique  fimul  promittit,  ft 
fententiam  non  impugnaturum, ita,  ut,  quocun- 
que remedio  fententia  impugnatur,  illo  uti  talis  ' 
promitTor  prohibeatur.  Jam  autem  per  appel- 
lationem , uti  didhim , fententia  diredlo  impu- 
gnatur .ejusquc  effedlus  fufpenditur  & peni  ex- 
tinguitur;  L.  t.  ad  SCt.  Turpili,  proinde  ta- 
lis pmmiitens  cefti  ab  appellationis  remedio 
exclufus  cenfctur.  ‘ Facit  & hoc , quod  verba 
fint  accipienda  Cum  effedlu,  qui  nullus  hic  futu- 
rus  eAet , A appellatio  permitteretur ; cui  opi- 
nioni fubfcribunt  Bxh.  ad  Treutl.vo/.  a.  Di/p.». 

B } tt.g. 


'i4*  Cap.  L.  Dt  PrimlfgiU  Ifitrtmb.  . 

tb.3.  8^  C.  Laueerbach,  ia  ColUg.  $.  16’ 

de  appellat  ^ relat.  Neque  dubitandum , quin 
^ uli  pa^o  renunciativo  appellationis  ad  cafum 
fubiiratum,  ubi  litigantes,  ex  neceiTitate  privile- 
mi  legali^  fententix  acqutefcere  debent,  longe 
Hcilius  argumentum  duci  vakat,  ne  verba  pri- 
vilegii otiofa  & fruiiranea  lient « utpote  que 
nullum  alium  commodum  admittere  poliunt 
fenfura,  quam  ut  tales  litigantes  a remedio  ap* 
pellationis  arceantur ; neque  argumentum  i pa- 
^o  ad  leges  & privilegia  in  jure  incognitum  ell. 
Nicol.  Ebechard  a kiickklburg  ,.:m. /««..orgim. 
Ugal.  loc,  120»  - 1 

S.6/ 

Accedunt  TERTIO  verba  privilegii  proximb 
addu6la  Imperat.  Fridcrici  de  Anno  1467»  ibi: ' 
unb  fif^  bcg  bafelbtJ  t>on  beniigen/ 

uob  fuc  einig  onbcc  ®eric()te  ferner  nit  sejogen/ 
angelangt  / noC()  bcPummcrt  ibctDtn.  N.  *i.  & 
Maximiiiani  de  A.  ^4,9^.  N.  18.  ibi : unbmibcc 
' bic  borgefotbetttnld^t  proceditcB/ noc^  ineinig<  , 
Sffieege  ju  bdnbUo.  C^odfi  autem  adlores,  juxta 
privilegium  Friderici,  Cives  Wiirtcmbergicos 
nullibi  t nifi  cor^  \7urtembergicis  Judiciis , 
convenire  , illis  & fententiU  ab  iis  latis  acquief. 
cere.  nec  ad  ullum  aliud  Judicium  caufam  tra- 
here , nec  ulterius  & amplius  illos  eatenus  in- 
qutecare  debeant  j Et  Ii,  juxta  privilegium  Maxi- 
miliani,  porro  omnes  Judices  alieni  gradum 
cognitionis  fiUere,  quieti  elTc  „Sl  nullo  modo 

amplius 
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amplius  in  caufa  procedere  & agere  queant  6c 
debeant;  fequitur  (ani  exind^ , quod  hxc  gene- 
ralis  interdiaio  & inhibitio  .proceflum  appella* 
lionis  itidem  fub  fe  comprehendar, ita»  ut  nequ€ 
in  fecunda  inflantia  ulterius  procedere,  grava- 
mina audire , caufam  cognofcere  & decidere 
queant*  Vocabula  lani,  non  ultern!K,nonanv* 
piius,  ftrnet/fmienoctt  nic^t/  fum 

adverbia  temporis  perpetuo  exclufiva  . & de- 
notant privationem  &fubmotionem  perpetuam» 
non  fufpenfivam  aut  moratoriam,  ita  , ut,  fi 
conflitutio  utatur  di^lione  : non  ulterius , nidj^ 
fttntt/  ne  quis  ulterius  quid  faciat,  vel  in  caufa 
procedat  & cognofcat,  vel  caufam  ad  aliud  ju- 
dicium trahat,  tunc  illud  cenfetur  effe  ipfo  jure 
fublatum  & perpetu6  interdidlum.  Strauch , im 
Lexic.  partic.  fur.  voc,  ulteriiu.  Uti  quoque  ver- 
ba; Qiizcunque  alia,  &nig  anbtte/  univerfalia 
funt,  ita.  ut  extendo  dat  in  infinitum  & ultra 
turara  a6lus  , iliaque  referant  diverfa  & m^ora 
ab  expreflis,  & omnes  cafus  includant.  Befold, 
in  Thefaw.  Prcff.  t;oc.  S^inig  an^erf, 

Et  quodcunquc  privilelc^um  ad»tionem  J idiCis 
alicui  & cognitionem  ejus,  flnf  efmgr  ^cife/ 
prohibet,  illud  quoque  aditionem  & cognitio- 
nem Judicis  appellationis  alicui  prohibuifie  cen- 
fetur; cnmvcrburn,  refpondeai  voci : 

qiutcmtgnt , qux  & ipfa  univerfalrs  efl,  ita,  ut 
extendi  debeat  in  infinitum,  Gcedd.  Confil.  Mar^ 
ptirg.  voLh  conf,  3t.  ».  17/. 


jS  Cap.  /.  De  Privilegiis  PfUrtemb. 


§.  VII.  ^ 

QUARTUM  argumentum  pro  privilegio  il- 
limitato  de  non  appellando  praebet  iterum  gc- 
neraiitas  antiquorum  privilegiorum,  & quod  illa 
non  folum  contra  Judicia  Imperii  provincialia, 
Rothwilenfe,’ aliaque  inferiora  quxeunque , fed 
etiam  contra  Summa  Imperii  Judicia,  in  fpecie 
Aulicum  concefla  fmt,  in  Privilegio  Sigismundi 
de  A.  141  hifce  verbis  ; UnffP  Unt> 

.^ofgecid^w  ju  Sfvot^tncil  obet  anbere 
Eanb9ecid)t  obet®eri(^te  nit^t  labeti,  futtreiben/ 
obet  batan  Urtbel  uber  fie  fprcc^cn  folle  obec  moge 
in  f ein  tOeife  2c.  9£Bor  obet  m biccu^r  bec 
fbtgenonmen  Sberborrt , feiner  Stben  unb 
fommeti/  l^lenct/  SDlannen/  £eute/Unterra)^n/ 
unb  bie3n  juoerfprecben  ffeen^  gemeiniglitp  obet 
fonberlicp  on  bie  porgenonnte  unfer  un& 

^offj(5cric^t;  bo«  «poflTgericb.t  iu 
Slvotbipeil/  obetonbereJanbgericbte  oberC^eriepte/ 

t»c6  o^ep  wie  genaimt  9<lubcn  obet 
^egetrieben  witbcn , alo  oft  ba9  Qf g» 
foUen  oueb  unfer  unb  feeo  WIC90 
3^ic^tcr  f bet  ^jofricbtc’^  iu  SHotbtoeil , unb 
aUe  anbere  Sonbritbtet/  bie  ibo 

noeb  iperbenb,  Paria  occurrunt  in  Ejusdem  Imp, 
Sigismundi  de  Anno  1417.  ibi:  n>onn  un^  nuti 
bec  ®tof  Sbecbort  futgelegt  but  uiit  boO 
6c  unb  bie©einen  n>ibec  bie  ©nobe  un^te^cit 
de  Anito  1415.  an  unferm  un^  ^eo 
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^fgenc^t^  Dem.f)of9wd)tju  Diofljmeil/  unb 
anbern  8anDflerid^ten , befc^nxJjrf , befummert/ 
ober  umbgrtricbetnvetben/  unbbat^  unferun6 
M Keic^0 ; ^ofric^ter,  bcr  J^ofrfcbrer  |u 
fKotbn>ei(,  unbeelfd)  8anbricf)fer  unb  Urtbelfpr<^ 
Acf/  meinenjc.  Unb  bat5  aucbfolcbe  ©utterunD 
^nabe  ble  obgefcbricbcn  unfer  ®nab  unb 
beit  oW  wobl  / ol§  bie  Porgenannten  (Sberbarttf/ 
fcine  ©rben,  !55lener,  SD^annen,  geiue,  Unteiy 
fnjfcn>  unb  Die  in  itwerfbrec^en  fteen/  f)aben) 
unD  Det  an  Unferm  uno  ^e§  Aei'4)» 
«eric^tc/  ju  tRofbwcfl,  unb  oUr  unb jegUct)eii 
canbgerid[)fen  unb  @eridE)ten  gebraucben  unb  ge* 
nieffen  foUcn  unb  mdgw,  ung«binb<rt  unb  un# 
geirrt  bon  allcn  SD?<inniaIic^.  Unb  n>ir  9«bietb<ti 
ouc^  bacumb  bon  berfelben  unfer  SD?a^t  unfent 
un^  ^eic^e  f ^ofricbtern , bem 
ricbtet  )u  Svotbweil,  unb  allen  unb  jegli^en 
anbern  2anb  9vtdbtern , unb  Uctbelfbree^crn^ 
bie  i^tmb  fmb , unb  b^tnadb  lueeben  fein.  ic^ 
Extantiora  adhuc  & clariora  formalia  binis  vi- 
cibus in  privilegio  Sigismundi  de  Anno  14x74. 
Jcgunrur,  ibi:  Ullfer  UII& 

^ofgeri^t,  fur  unfer  ^)ofgericbt  ju  9votbn>eil, 
unb  ftir,  ctMt  an6(tre  >^ofgeri4>t  unb- 

€t\nbgericbt  sefreiet’baben/  barum  mit  mobj^ 
bat^tem  ?P?ute/  gutem  SiatbeunbrecbtWSDBifjw, 
leutem  '2Cfr  mit  bifem  JSriff  / ba^  bie  borge/  • 
nonntenbon  '^rttemberg^  ibre  Q^rabeu/ «^er^  ’ 
xtn,  9vitter>  ^nee^te/  ibrciS))ann  / €anb  unb> 

C €eute7 


it  Cap.  l D*  Ptlvilegiis  Iflirtemb. 

feute,  unO  Die  afnjwxrfprec^en  finb,  fVeifey» 
foUen  wn  unfecm  ^ofseriQt,  »ot  unfcrm  , 
au^ctn  ^ofgcric^jt  juSRotljweil,  unb  t>or  oUm 
an^ern  j^ofgmc^tcn , £anl)  ©wicbten  un& 
frembfccn  ®cri4>t<n , n?c^  t)ic  f^n^  / cbtr  mit 
Irae  XTlat)inen  man  6ie  Qcneiiiicn  incg» 
teiiiee  auegcnommcn.  m io.  h.  ^ 12.  apud 
Burckard  & in  Tra8.  cap.  6.  §.  j.  & Moferum 
If.  Q.  ^ 10.  Cum  autem  expreflio  : SRciC^e# 
^ofgeridjt,  Sfvelcfje^^^&ofrld^tcr/  cumprimis  io 
oppolitione  ad  Rothwilcnfem  aliosquc  Judices 
Aulicos,  confer.  Mauritius  in  D\fp,  de  Indicio- 
RotbtPilenfi  c.  2 (.  f.  ^ jf.  7.  in  antiquis  documen- 
tis nihil  aliud  denotet , quam  hodiernum  Judi- 
cium Imperii  aulicum  , Ejusque  Dn.  Praefidcm ; 

In  quem  modum  in  fpecie  ab  Imper-  Fnderico 
H.  Ao  i2;6.conflirutum  legitur:  ba§ 

cber  ^bWi^icbter  nae^agju^crlctitfi^m 

f)Ue/  ebnebie@onn#unhgr^enhdlisen#'^a9e/  • 
apud  Goldaflum  in  beiien  ^ftepe ; Conftitu- 
tionen  / Tom.  u pag.  S4.  ^ Tom  2.  pag.  27.  tit. 
XIII.  & 'Imperator  Rudolphiis  I.  Anno  1284.  8t 
1291.  & Albertusl.  hanc  Conflttutionem  deno- 
minationem : SKeidjd  r ^ofgcrlc^t  unb  SKeicfie# 
^efnd)ttr/  repetierunt  & confirmaram,  apud 
Chriiloph.  Lehmannuro  > in  Cbronk.  Spir.  Hh,  f» 
cap.  108  Hermann  Conring  f»  Exerc.  jiead.  EI, 
de  jndic,  Reipnbl.  german.  $.  97.  ^ w Tra9.  de  ori- 
^e  furis  Cermaa.  cap.  3t.  pag  ihS,  Burcard  Gott- 
helf  $cruv  in  HiUoria  Jur.  cap.  6,  /.  2p.'  nec  non 
/in  Refoinut.  Francofuct  imper.  Friderici  dc 

Anno 
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.Anno  I44Z.  §.  14.  itidem  vox: 
gedd^t  f occurrit » & in  margine  corporis  R.  J. 
explicationis  gratia,  0vei(^><5#>!&ofrat^/  legitur;' 
inluper  communis  DDrura  Schola  denominatio- 
nem f ^ofgedi&r , 

explicat  de  hodierno  Judicio  Imperii  aulico, 
SKeid&d^Aofiarl)/  &9vcid[>tJ^.&ofricbtet,  de  Prae* 
fide  Judicii  Aulici,  9v(i^  ^ Praefi- 

denten.  Mauritius,  in  Difp,  dtjndk.  Imper.  an» 
lico , jf.  4.  Schweder , ia  /nr.  Pnbl.  Part,  Spec» 
SeB.l.  c.n,  f.2,  Joh,  ChriU.  UfFenbach  , if 
hidic.  Imper.  aulico,  cap.  i.  Joh.  Andr.  Gerhard, 

tm  Unterric^t  f tote  ^ie  Proce§  an  bew 
ben  bocbflen  c 0edcbten  tvoM 

etn  $unb  au6$uffit)<^<n , inoleicbem t>on  bes 
ren  (EfleicbformiQl^ett  uno  Unterfcbeit^ 

cap  u pralinu  §.  i.  feqq.  Ftid  Efaj.  PufFendorff, 
de  Privileg.  ^ de  Jure  de  non  appellando,  c.  2.  /.  83, 
ide6  fani  exind^  fatis  clar^  apparet,  quod  acto- 
res & appellantes , quicunque  tandem  fint,  ci- 
ves Wiirtembergicos  praecisi  in  Curiis  Wiir. 
lembergicis  convenire , fententiis  ibidem  lati* 
flare  & acquiefcere,  neque  caufas  & fententiat 
ad  Summa  quoque  Imperii  Judicia  trahere  de- 
beant* five  per  modum  fimplicis  querelx,  ut* 
pote  quod  m b(c  iOrbnutig  bed 
Vitbfll  de  Anno  149^.  $.  la.  & Ordinat.  Camer. 
de  Anno  i5t(-  P.3,tit.u  j.\.  Concept.  (EdttU 
Q^edc^td/Orbnung  P-  2.  tit.  r.  difertb  pro- 
hibitum * ne  mediati  in  prima  inflantia  corihn 
Supremis  Imperii  Judiciis  pulfari  debeant;  ne- 
que fanb  fpeciaii  indiget  privilegio,  quod  enim 

Ca  ipfo 
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ipfo  jure  competit,  precibus  & privilegio  fru> 
Hrli  petitur  & impetratur,  l.  n».  C.  de  tbefinr,^ 
ib.que  Brunnem.  & DDres,  fiv^  per  modum  ap- 
pellationis fiat,  qui  cafus  vel  maximi intelligen.  . 
dus,  ne  Privilegii  verba  fruflranea  St  oliofa  Itent 
&efFcdu  careant,  ciim  fem per  leges  & privi- 
'legia  ita  interpretari  debeamus,  ut  illa  fuumfor- 
dantur  eifeduni.  D.  Harpprecht  Rejp.  74-  97* 


§.  VIII. 

Et  quamvis  antiqua  privilegia  Camers  Im- 
'perialis  nullam  faciant  mentionem;  hoc  tamen 
QUINTO,  ex  eo  clarum  efl,  quia  Camera  Im- 

Kerialis  tum  temporis  nondum  erefta , fed  po- 
ci  demiim  vi  prims  Ordinationis  Cam:  de 
Anno  i49t.  ab  Imperatore  Maximiliano  I.  iit 
Comitiis  .'^ormatienfibus  inllituca  fuit D* 
Schweder  , in  fur,  Pnbl,  Part.  Spec.  SeQ.  /.  c.  r> 
§.3.  ita.  ut  tum  temporis  nominari  haud  value- 
rit; fufHcit  tamen  abunde,  quod generalitas an- 
tiquorum privileg’orum  illud  fub  k comprehen* 
dat,  vimq-je  & effectum  ad  illud  quoque  porri* 
gat,  Dn  a Ludewig.  cit.  Tr.  SeQ.  3.  cap.  3, 
§.  j.  neque  per  ere£lionem  Judicii  Caroeralis 
Privilegia  Statuum  Imper.  abolita , fed  potius 
cxprcfle  refervata  fint,  in  Ordinat.  btC 
Q^erid)t^ir  Orbntinq  de  AQnoif9r.  § 17.  ibi: 
bem  mit  bifen  Ocbnundfn  unb  0o$ungen  foil 
gnjl  9licmanb«  (l*jn  Obrfgfelt,  iViviicgia  unb 
benommenoberobgefe^nitten,  (bnbern 

ItOtbtbdlttn  (tpn.  & Ordin.  Camcr.  de  Anno  ■ s 5 1* 
P.  a.  m.  3g,  p.u  ibi:  bot^  ttntmitbtnfeine 

bilcgkn 
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' unb  ^e^fydttn  t)orb;()a(fcn.  Quemad* 

modum  autem  verba  generalia  privilegiorum  ita 
lonant : & quidem  Imper.  Caroli  IV.  de  Anno 
1^6 1.  Ibi:  bag  man  i!>tc®ictw  unb  Qnbcreibf 
:*y?ntin  obct  orme  8utC/  gcmcini^id^  nodb  befun/ 
bcT  fui  fein  @cricf;rc  ober  ^onbgericbtc  laben 
folle  jc.mat  aucb  bec3vi(bter  ober 

it?are  jc.  unO 

■ l)ei(i9en  Siefcbtf 

©eri*fen  oor  finb,  bie  nu  ftnf,  ober  bie  bep  uiv 
grn  «bfagen  merb.ent  in  iuWnfftigen  3«ii<n*  Mx 
^ tadem  verba  reiterantur  , in  Privilegio 
vv^encesiai  de  Anno  I j8o  N>7.  Ruperti  de  Anno 
1401.  N.  9.  longe  fignificantiores  exprelTiones 
conlpictuntur  in  Privilegiis  Sigismundi  de  Anno 

;r4ij.  1417.  & ,4,7.  N.  ,0.  & n.  quoruia 

verba  lupra  in  §.  7.  jam  adduximus,  ac  brevi- 
Jus  repetimus:  ibi:  f 1^0 <^n^Cr 

K anbere  £onbgerid>te 

Dbec  ©eridife , toetJ  ober  toie  bie  genennt  finbt/ 
obet  aUe  anbcre  £anb  / JKic^ter  unb  9vicbtet, 
aUe  unb  feglic^e  8anbgeri(^t  unb  ©erit^t,  fur  > 
ant)ere  frembbe  ^oMiebt  unb  ennbaev 
riebr,  unb  ©ecicbte,  tva  bleftnb,  ober  mit  wn4 
Viaomen  nwm  biegenennen  mag,  feinrtfluggc/ 
nommen  /^K.  Ut  alia  taceamus  j.  Ira  horum  ver- 
borum univerfalitas  omnia  & fingula  Judicia  Im- 
perii Suprema  & iniirriora  includit;  particula 
«nim  univerfalis,  omnis,  omne,  qBe.,  omnia 
includit,  & nihil  ejidudit , immo  fua  virtuta 
etiam  includit  illa,  quae  aliiis  non  includerentur, 
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.ctiamd  e(Tent  impropria  , & perindi  operatur» 
quantum  operari  polTent  fpeciales  enumeratio* 
nes,  Bcfold  & Wehner,  voc.  D.Schwc-' 

der,  vol.  i.  Conf.  si.  «.  6,  8^  Lauterbach,  vol.  a. 
Conf.  40.  H.  i.  ficque  infuper  futura  fub  fe  com- 
prehendit. arg.  l,  /.  C,  qut  r«s  pign,  ohlig.  poff. 
Joh.  Voiftius,  H.  s.  & Lauterbach,  a/,  depiga, 
bjpotb.  Stryk  in  Difp.  itpriviUg.  iaterpret.  cap. 
f.  n.f^./eqq.  inprimis  vero  verba  univerfalia  ge- 
minata, ex  enix^difponenrium  voluntate,  quam 
indicat  geminatio,  omnes  comprehendunt  fpe- 
cles ; Honded.  Conf.  4p,  n.  ti.  pg  la.  8^  Conf.  p2. 
p.  la  ij.  .Ud  quoque  particula,  NULLUS» 
univerfalis  negativa  & prohibitiva  e(l» 
excludens  omnem  modum  & calum,  qui  alias 
eflet  permilTus.  Srrauch,  voc,  nullus  t \^ehncr, 
voc.  ffin.  & n concurrunt  duo  vocabula  nega- 
tiva, Pfiit/  Germanis  vehementias  ne- 

gare dicuntur.  D.  Grafs,  f^oLf,  Cons.  60.  n.s4^ 
quae  univerfalitas  ex  eo  adhuc  ulterius  augetur, 
ouod  verba,  ttlc^tg au^gcnommen / nlcjjtd  awJge^ 
omnia  comprehendant,  quaecunque 
dici  aut  excogitari  poHunt , immo  ad  ignorata 
aut  incogiuta  trahuntur , ex  quo  in  genere  fal- 
sem hoc  cogitatum  intelligitur,  nec  ullam  pe- 
nitus modificationem  vel  reflri^ionem  patitur; 
cum  certum  fit,  quod  illius  claufulat  negarivx» 
nullo  excepto,  ficut  dc  alterius  difpofitionis  ne- 
• gativx , ea  natura  atque  proprietas  fit,  ut  in  in- 
nnitum  ufque  extendatur,  nec  ullam  omnino 
modificationem  recipiat.  Befold,  iu^aur.fraB. 

voe. 
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voc.  allent^alben  / nic^t5  ausgfnommetn 
. voc  mc^t0/  rtic^te  aucgcfc^cibcin  Weh- 
ncfy  diH.  voc.  cum  cfEcacior  flt , quam  affirma- 
tiva univerfalis , & enixam  denotet  voluntatem. 
Straach ; voc.  iii4)t0  audgtnommtn.  Lauterbach, 
V0I.3.  Conf.  tjf  n.  fiJ  multo  m^is  hatc  altera 
'cbufula  concurrens : fie  ^btn  ^al)nt(n  / tvit 

!it  IDOBcti/  omnia  includit,'  & nihil  exclufum  rc- 
inquit,  ^ias  omnin6  fuperflua  &'omnis  effe-' 
ilus  expers  foret.  D.  Harpprecht,  Conf.  nov.  t6,' 
s.  400.  ^ Difp.  de  imrrmmt,  d coUeS.  conventionali 
tb.  3 f.  Omne  vcr6  dubium , f\  quod  fingi  poteff, 
removet  privilegium  Maximiliani  de  Anno'149;, 
N.  )o.  apud  Mulerum.  & N.  tt.  apudBurckar- 
dum,  CUI  przgnantiffimx  non  faltem  univcrfa- 
les  claufui*  iniert* ; obtc  (inig  dnlitc  Conb^Dblt 
©eric^if  unb  ©ericbf.  ic.  »lc  bie  9?al)mttt 
baben  ober  gmennet  merbcn  md^tn  ic.  obtr  aU 
Icn  onbern  unfern  4)of#  ob«€anb^@<^ 

ritbten  unb  @tricb(tn , wie  bie  5Rabmtn  bobtti/ 
bie  n>ir  nncb  bicmit  untecfcbiebU^  btflimmt  un6 . 
btnennet  b<»bcn  ipoDen  ic.  obec  oU  anber  3Rlcb^- 
Ur.  K.  Sed  etiam  Judicium  Camerate  expielsi 
nominatur,  & unico  in  cafu  protrad1z&  dene-_ 
Mt*  jufliti*  agnofcitur,  ibi:  QJpr  unil  ober  uru 
form  4)of9mcbf,.  ober  anbetn 

0eri^ten.  Q^odfi  auttm  Camera  Imperialis, 
fub  eenerali  regula  & exclufione  non  compre- 
henla  fuifTcr,  non  (SotuifTet  deindi  excipi,  & 
nominari,  cum  exceptio  debeat  elfede  regula* 
& exceptio  cfTet  dcriibria  & inepta,  qme  verbis 
/cguix  non  comptehcndcretur.'  Hartm;  Piftoris, 

, ■ • * * hbm 
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Ub.  u qu.  32.  n.  f.  neque  tacendum  , quod  ufuc 
communis , confeofus  DDrum  , ac  alia  docur 
menta  cumprimis  in  §.  ty.  allegata,  exteniionem  ' 
ad  Cameram  Imperialem  indubitato  admittant^ 
de  quibus  in  fcqq.  pluribus  agendum* . Dn.  ^ 
Ludcwig;  Se8.2.  cap. '2.  /,  f.  \ 

§.  IX. 

SEXTO  confirmant  noftram  fententiam  plu  • 
DM  alie  claufulc  przgnantes  in  hifce  privilegiis 
antiquis  flantes,  inter  quas  merit6  numeranda 
flia  fepius  expreffa:  auf  Pcine  obcr  ftinctlcy 
XOtife,  que  in  privilegio  Caroli  IV.  de  Anno 
ij6i.  hifce  verbis  legitur:  DafJ  fte  mlberbifeun/ 
fcrc^^a9fcr^lc^Ie  ®naDe  nlc?>t  tun  foUcn,  in  fei«, 
ttC  Pariter  extat  iii  privilegiis  Wen* 

cesiai,  Ruperti,  Sigismundi,  Friderici,  N.  2.4.' 
fqq  apud  Dn.  Biirckard.  ScMaximiliani  de  Anno' 
1495.  ibi:  nic^floben/  furliaifc^en , obet  tiacon, 
Por^oDec  Snb^Urfbel/  obet  einlg-fatiberc  Pro- 
cefs,  ®c6ott  obec  QJerbott/  umb  fcin  0a4>,.  ' 
ob  bic  Sbcbofjirinnen  bcrfelben  ^cricf)^ 

Ibr  8eib  obcr  ©utfet  nntteffenbt/  ubet  ^u^geen , 
obcr  fpcccbcn  foDcn  obcr  mogctt/  in  fcin  wcijB  :c* . 
on  folcbcnporgemclbfcn  unfcrn®naben  unb^rep/ , 
^Itcn  / mit  aUcn  iren  Q)uncten  / CUiufuIn  unb 
Sirtiefein/  fdmmt  unb  funbcr  nicbtbinbcrn/  nocb  . 
irten,  obcr  bartoiber  bonbUn/  in  rein  tlbei0* . 

' (^odfi  autem  omnia  Judicia  peregrina  & Ju- 
dices alieni,  quicunque  tandem  fint,  hifce  pri- 
, vilegiis  i^ullo  modcit  ouf  con.  ^ 

travenire. 
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travenire , neque  ad  judicia  aliena  cives  & in* 
colas  Wumemb.  trahere  debeant,  fed  cognitio* 
nem  & decifionera  litium  & centroveriiarum 
propriis  Judiciis  Wiirttembcrgicis  relinquere  de- 
beant, ben^  indi  colligitur,  quod  caufz  & lites  , 
cWiirttemb,  ne  per  appellationem  quidem  ad  Ju- 
dicia peregrina  devolvi  & trahi  queant , cum  hz 
di£liones:  nullatenils,  nullo  diodo,  nuil^  via^ 

feinttHveg^ , auf  feinericp  , auf  FeinetUv 
' / univerfaliter  excluHvx  (int , & omnem 

difpenfanonero  , diftinillonem  & modificatio- 
nem, cafum  & potentiam  excludant,  & coin- 
prehendant  omnia  ea , quz  natura  verbi  ipfius 
exprcfli  includit.  Befold,  iaThefatiupraS.ejMS^ 
qtu  continuat.  voc.HeiUt  ^CineetDCQb.  Strauch, 
biZ.rxic.  ParticuL  voc.  f etlieetvegS ; mttfs  , 
modo  Wehncr,  voc. 

^ . -C  §.  X.  ■ 

Neque  aliud,  SEPTIMO,  dicendum  de  clau- 
fuiis,  an  allen  unb  njee 

jn Privilegio  Sigismundi  de  Anno  1417.  ibi: 

Joiener,  SD?anne,  8cute,.Untcrfaff<n/  unb  bie 
3n  lUDcrfbrecben  (Jccn/  mit  fammt  3c<n  unbSf 
Kglltbeti  ©uttetn  unb,4)u<*be,  5^eib<lt 
baben : unb  bec  aucb  oUen  V^n^tn  geniejV 
(tm  foUen  unb  mbgen/  pon  aUermennigfUQ 
UngcbintCtt,  necnonde  Anno  141%  ibi:  unb 
. bot  Allen  anbern  >^ofgeri(bten/  Sanbdnttbun  unb 
fretnbbin  / «vbb  6tt  ftn^/  obet  mtt 

. D «Ml 


. Digitizey  by  Google 


16  Cap,  I.  De  Priv^tg^  IfUrtemh. 

tvei  9^a^men  man  bi<  genenneti  mag/  {eiti6  au^ 
$enomnun.  Particula  enim:  ubique,  ubicun* 
que,  oUent()a(b<n / an  allen  Orten  unb  €ntxn/ 
comprehendit  omnia  & quzeunque  loca;  Befol<4 
M Tbffanr.  PraS.  voc.  olkntt)ai6(n.  Stfauch « voc 
nbictiMqMe.  & claufula , Me  fini  f nil  aliud 
fignihcat,  quam  quod  hxc  privilegia  contra  omnia 
& Angula  alia  Judicia , ad  quemcunque  fpcAan* 
lia,  vim  & c^e^lum  fuum porrigere  debeant 
Wehner , voe.  fo  bid  unti  Wei.  ^ voc.  tt>e§.  Ru- 
dtnger , ctnt.  4.  ebj.  71.  ^ cent.  f.  obf.  fsr  Sia 
igitur  hac  privilegia  & iramiinitates  ia  otuKibtu 
heis  & judiciis  alienis,-  ad  quemcunque  illafpe* 
£lant,  valere,  vimque  Tuam  exercete  debeant, 
iequitur  fan^  indi,  quod  in  locis  & judiciis  quo« 
que  appellationis,  & in  Judiciis  Imperii  Supre* 
mis  ab  Imperatore  & Imperio  dependentibus^ 
hac  immunitate  gaudere  debeant,  neque  civium 
Wurtcembergicorum  caufx  appellationis  ibidem 
trailan  & decidi  queant,  fed  decifio  earum  pro> 
prio  Appellationis  Supremo  Tribunali  reimquen« 
da  fit ; cum  & iliorum  verborum , o^nc  Strun^ 
uni)  Sintrog  / natura  omnes  cafus  omnesque  per- 
fonas comprehendat.  Bcfold,  in7bcfaHr>prM3,v»C»' 

S.  XI. 

( , OCTAVO,  in  bice  privilrgiis  antrqirif 
«iMifuia^: . Unb  nirgenbe  anberf]fwo  / farpitkt 
pofita  confpicitur,  ut  in  Privilegiis  Sigismundi 
dcAflAo  1415,  ibi;  tMr  au4uu  ber^lbmebcv 
• I band  - 
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uni)  folit^er  femer  6rben  unb  ^Inc^fommen 
fcknctn  oDer  9)lanncn  ju  flnaen  oti(r  ju^. 
fpwc()cn  but  / scn>inn« , umo  wclc^erle^^ 
ba<  Ifl  t b«c  folle  SRccbt  t>on  3m  oopbcm 
unb  ncbmen  oor  bcn  iitgenonnten  6oerl>n«en/ 
fWnen  ccben  unb  9^a(^fonunen  / unb  nicn&ett 
flnberfhoa  / nxt  nber  ju  anbet n 3bwu  ?<utb«n/ 
■Unterfeffen , unb  ben  bie  3«  iuocrjpretben  jlecn/ 
ju  flogen  obcc  lufprec^ien  but/  ober  geioitu 
net  / loorumb  boet  ift/  bet  foU  ?Xe4)t  Pou  ben 
nemmen/  an  ben  @nben  unb  ^eeid^ten  / bobiit 
unb  in  bie  fie  geb6ren , uob  bacinn  fle  gefeffen 
finb,  unb  nien^ertan^erfhpa/  impcr  Fridc- 
rici  de  Anno  1467..  ibi : unb  nientert  ati^crfl' 
tVO.*  Maxirailianil.de  Anno  ibi:  anbett 
€n6en  unb  ©eticbten,  babin  unb  in  bie  fiegebi^ 
m,  unb  barinn  fte  gefeffen  fInb/  unb  nieii^eirt 
<Ul6cpf^tVO*  N.  to.  21.  & 28;  apud  Burckard. 
<^ae  particuis:  poe  nfemonb  anberti  / niegenbii 
anberfbPO/  ejus  Rmt  efficacix , ut  coar6lent  ad 
certum  locum , & aliura  omnem  excludant. 
Strauch , voc.  nirgenb  anberfl  D.  Grafs , vul, 
f.  Conf,  fp.  s.  23,  ita  , ut  omnia  & lingula  ludir 
da  aliena»  omnes  fle  lingulos  extraneos  Judices, 
appellationis  lic^t , ^ cognitione  caufarum  ci> 
vium  & fubditorum  Wiirterabergicorum  remo» 
veant , cum  & ali»  privilegia  ratione  concedeit» 
tis  pleniflime  (int  interpretanda  If,  deconfht.Prut^ 
cip.  c.6*x.M  deebn  fle  ita  aedpienda,  ne  ulla  (U- 
laba  fuperfiua  fle  frullranea  in  privilegio  fit  Stryk 
dt  priwi^  iutapretat.  cap. s.m. 

“ Da  S.XU, 
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S.  X!!.  ' 

A 

NONUM  argumentum  praebent  verba  privi» 
gkgiorum  antiquorum  N.  a. ^ 7>9.  & re.  apud 
Dn.  Burchardum , cumprimis  Maximiliani  I.  de 
Anno  1495.  dber  ber  bemelt 

'Cber^art/  fein  €tb<n  unb  ^lacbtommen/ 
£0?anne/  9\dtbe/  8eut/  ©irnet  unb  ^mxuibtf, 
n>iet)ocfieet/  \>oc  ebgemrlten  Svdrben  obcr 
• tCTH  unb  (^crid^ten/  obbcfllmmtet  moo§  nit^ 
3\ec^)t  fiirPotnineii  / ober  bc« , wie  obfleet/ 
nit  t?erl[>oIffen  / o^er  poUsogcn 
fo  mag  ber  itfdgec  ben  SIntmurret  t>or  un5 
o^er  unferm  Cammerneric^t,  6ofgeri4)t^ 
‘obec  anbem  ®eri(^ten/  00  ftd)  bn«  nnd)  OxDe 
nung  gcbubtt  / mit  Siecbt  furnemmen  unb  erfu^ 
cbtn/  bifer  unf»  Q>nnb  unb  $re9b<it  bdlben  uti# 
beri)inbert.  < Aim  enim  hic  unicus  faltemcafui 
prorradx  &dencgatxju(^itix  excipiatur,  ubi  ad 
Cameram  Imperialem  aliaque  Judicia  compe» 
.tentia  recurfus  refervatus  eft,  reliqui  fani  cafut 
omnes  cenCentur  excluli , neque  in  aliis  caHbus 
& caulis  appellationum  aliena  Judicia  adiri  pof» 
funt,  fed  in  VT^urttemb  Judiciorum  appellato» 
riorum  cognitione  acquiefcendum  erit ; fiquideni 
omnis  exceptio  conHmat  regulam  generalem  in 
contrarinm,  in  calibus  non  exceptis,  tantum  ab- 
cft . ut  eandem  tollat  aut  evertat  • D.  Schweder, 
twl.  6.  CoHf  n.  n.  fi.  Dn  ^ Ludew  g , cit*  TraS, 
Se9.  2.  C.2,  /.  & docet  (imul,  quod  hoc  pri- 

vilegium Ju^cia  Imperii^  aulicum  & Camerale» 

incili 


Digitized  by  Coogle 


b JiiJidfllitMi , g^c,-  19 

iacludat,  ccm  ali^s  barc  exceptio  fruAraneaelTet; 
i.  14.  /.  42,  deJnftrtiQo  infimaoito  legato.  Ot. 
Harpprecht,  Conf.  nov. 3,  n.n,  maximi  cum  ea* 
dem  facilitate  cafus  appcllatipnis  excipi  potuifTet, 
ficuii  cafus  protraitz  luffitiz ; cum  vcr6  cafus 
appellationis  haud  relervatus,  hzc  omiflio  ex» 
cmtionem  arguit , & appellationes  fub  regula 
relinquit.  Dn.  Burckard,  c.7.  jf.f.  ^ c.i^.  fi.2» 
Et  quamvis  hzc  antiqua  privilegia  appellarionis 
nullam  quidem  expre/Tam  mentionem  injiciant'} 
fufficit  tamen , quod  non  foliim  plures  addu6ls 
claufulz  generales  & connexio  ac  fenfus  privi, 
legiorum  tacitum  ad  minimum  privileg’um  dc 
non  appellando  in  fe  contineant,  & aliis  quo- 
que perindi  (it,  & nihil  in  jure  referat*  proprio 
nomine  res  appelletur,  an  digito  oflendatur,  an* 
vocabulis  quibusdam  demonflretur  , quatenus 
mutua  vice  fungantur,  quz  tantundem  przflant; 
funt  verba  L 6.  de  R.  C.  fed  & fubfequens  au- 
thentica interpretatio  antiqua  privilegia  \C'brt» 
tembergica  absque  omni  dininAione  & reflri* 
Aione  dataexindi  deduxit,  ac  illud  ibidem  con- 
tentum & fundatum  e/Te  expre/Te declaravit ; qua* 
lis  authentica  interpretatio  ab  ipfo  Superiore  fa. 
fla,  qui. privilegium  concelTit,  omnium  optima 
& infidltbilis  dicitur,  ciim  quilibet  (it  optimus 
interpres  fuarum  concedionum,  &ejus  (it  leges 
Ml  privilegia  interpretari , cujus  e(l  Iws  & pri- 
vilegia dare.  L.  g.  L.  u.  % i C.de  LL.  Cafp  Hcinr, 
Horn,  de  interpretat  juridica  cap  6.  Sttyk  in  Dijpi» 
de pivUeg.  interpretat,  cap.  3,  n.  a^.fiqq.  adeo  ut 
' dcninc  neque  dnGtrcfltia  inter  phviJ^ium  de  non  • 
D i «vocando 


* 

1«  Cap.I,  De  Privilegiis  trUr^mberg» 

evocando  & de  non  appellando  obcflc  queat 
Dn.  e Senckenbcrg  ia  Dijp.de  evocat,  c^-4-  /•  '?• 
cum  privilegia  WUrttemb.  minime  folum  pn- 
vilegium  de  non  evocando  in  fe  contineant,  fed 
• ob  ftam  generalitatem  & univerfalitatem  r*pms 
repetitam,  atque  enixam  & fubfecutam  interpreta- 
tionem ufualem , & authenticam  & obfervantiara 
imemorialem  privilegium  quoque  de  nonappel-  . 
lando  fub  le  comprehendant , quo  cafu  DUrc» 
largiter  concedunt , quod  tunc  privilegium  de 
non  appellando  optime  fundatum  credendum  Jit 
Dn.  Kemmerich , ia  D#.  deptre  de  no»  cwcaade 
BUB.  priacipmn  ^ Stataitm  Imper.  aliorumqite  m- 
med.  & mediau%.^  Ht-b.  hifcc  verbis  t quam- 
vis enim  ex  privilegio  de  non  appellando  far- 
roiter  inferri  ad  jus  de  non  evocando  cenleal 
Carpx.  de  priviiw.  EieB.  ^ Jare  Saxoa.  c.  a. /.  2 
tamen  non  viciflun  colligere  licet,  quod  qui  jure 
de  non  evocando  gaudet , idem  quoque  pnv** 

- legio  de  non  appellando  neceflario  gaudeat;  nih 
forte  per  interpretationem  ufualem  vel  authenti- 
cam illud  ad  hoc  etiam  extendatur,  cum  ahas 
hodie  omnes  Imp.  Statu»,  quin  & omnes  im- 
mediati & mediati  Domini  & Magiftratus  jur* 
de  non  appellando  gaudere  debeant.  Coafr» 
Carpz.  L.  c.  f.  22.  Dn.  a Ludcwig , d.  fraB. 
*S.  2.  e.  3-  /.  r.  not.  i.  & L.  paria  tradit  Dn.  Boh» 
mer,  ia  Dffp.  de  provocat,  pir,  Oerman.  §.  y.Jit.  ft 
pag.  gu  bijee  formaUbtu : generaliori  fignmcatu 
(bbditi  evocari  dicuntur , quando  e«ra  territo- 
rium ad  quodcunque  extraneum  judicium  veluti 
ad  Cttfari»  vd  Pontificii  curiam  vocaptur,  fivo  ‘ 
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id  in  primis  fiat , Cve  in  poAerioribus  innaniin 
fab  adpeliatidnis  tegumento.  Atque  hoc  fenfa 
vox  evocare  in  dipTomatibus  nonnunquam  ad* 
hibetur. 

. ‘ §.  XIII. 

In  hunc  etenim  modimi,  DECIMO,  non 
folum  Imperator  Leopoldus  Anno  1667.  t(|| 
21  ten  Nov.  vel  in  Extenuone  Privilegiorum  Wurt* 
tembergicorum  ad  Comitatum  Montisbeligar* 
denlem  , eju<que  declaratione , loquitur  hifce 
formalibus:  infonb^r(|eU  obec  Privilrgmm 
non  apptUando , fo  »on  Krfcbi^tcnen  Dlbmifcbcti 
'^5ni(i(n  unb  ^^pfern , befonbern  bon  tvrplanb 
fDInpiminon  bem  unb  Jvdpfec  SarI  bem 

Vien , glomjurbigflen  Slngebencfcn^ , femen 
fnbretn  c«beilt,  unb  ouf  befagte 
SKonipelonrt  unb  beren  appertmenzien/  njie  oudb ' 
bie  ©raffebaffit  iinb  Aerrfcbflfft  .?)urbura  unb 
9vei^eni[pei(e( , ebu<  bereit^  erfhecf^t  unb 

getiebteti  apud  Dn.  BurckardLm  N.  )7.  ubi  ul- 
terius quinquies  mentio  privilegii  de  non  appeU 
fando  nt;  quod  utique  non  potui/Tcc,  extendi^ 
aiifi  antea  competiilTct,  cum  non  entis  nullx  finr 
qualitates,  fcd  etiam 

§.  XIV. 

UNDEQMO  Imperator  CarohisVL  Aimo^ 
17x5.  ben  X5tCR  Fcbr.  hifce,  verbis  ufuseft  , ibi*~ 
betofelben  angei(!9tc  ald  onbeiv 

&naben/  ^epb^tieniinD Privilegia,  infbnbetbeff 
eibev  bob  Hm/i%tnn  is  assa^priUtofe,  ^ beneii- 


3 1 Cap.  I,  De  Privilegiis  lyiirtemb. 

Acrfeogen  iu  ^urttembcrg  crt^eilt,  unb  aufbit 
prftli4)e  @rci^t^afft3)?6mpcl9(irt  unb  bnriu  ge# 
Mtige,  »fe  aucf)  bie  ®raf#  unb  ^ertfc^>offt^at^ 
butgunbOveic^enweiler/  ol^ne  ba«  bcreirt  ccfhecft 
unb  gecicbtet  / bon  neuem  tnUber  )uer|hecfetv 
jurei^ctt/  )u  confirmircn/gndbiglicbsctubetfnic. 
nebcn  bcm  bon  unfem  sBorfoljretn  bobinbcti 
fonbecbabctn  PrivU^io  de  non  Mpellando  gndbig^ 
Ikb  bon  neuem  confirmitt  unb  bcfldtttt.  & in  fi- 
mul  declarationem  Leopoidmam  de  Anno  1667. 
fimpliciter&  in  totum  confirmavit  Anno  17>5* 
ben  >5ten  Fcbr.  apud  Dn.  Burckard.  ^37» 

§.  XV. 

Infuper,  DUODECIMO,  in  Confinfiatione 
Privilegiorum  ^urttembergicorum  Imper.  Fer- 
dinandi  II.  de  Anno  1619.  bcn  5t(n  Sept.  eadem 
verba  repetuntur:  infonberbeit  Ob<t  ba^  PrmU~ 
gmm  de  non  appellando , fo  ben  «^er^bgen  )U  ^UCt« 
Umbetg  m^eilt , unb  auf  bife  ©taP» 

ftbufjit  0!)26mpelgart  ic.  o^ne  ba«  bereit^  er)brech 
unb  gerufitet/  bon  neuem  tbieber  iuerfhcden/  }ii^ 
ciebt^n  unb  m confirmiren  :c.  neben  bem  bonun# 
fern  ^ocfabcern  bdbenben  fonbeebabcen  Privi- 
legio de  non  appellando  ^ gndbiglicb'  bon  neucm 
confirmirt  unb  befldttet.  tc.  & confpirac  Con- 
firmatio Imper.  CaroliVI.  de  Anno  1711  iti- 
• dem  Dn.  Burckard.  c.  la.  §.  17.  ^ N.  34,  Quae 
denominatio  exprefia.omne  tollit  dubium,  & in 
daris  & exprelTis  nuUa  quaefiio,  hxfitatio  & in- 
terpretatio admittci^ai  neque  rei  per  fe  apertae 

detnon- 
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in  jH^cialdms  t 9^c.- 

demonftratio  ulterior  addi  debet.  Vultej.  vtd.  j, 

Conf,  JUlarpnrg.jt,  a.  17. 

§.  XVI. 

. Accedit.  DECIMO  TERTIO  . Jus  Prov. 
Wiirtt.  P.  I.  tit.  do.  & Ordinat.  Dicafl.  aulica  P.  j, 
at.  3.  qu3E  fubditis  & Civibus  appellationem  ad 
extranea  Judicia  di  ferti  prohibent.  &difponunt« 
quod  illi  in  Judiciis  Superioribus  & Dicaflerio 
WiirtcembergiCo  acquiefeere.  & caufae  appel- 
lationis ibidem  manere  & decidi  debeant,  fecun- 
dum antiquam  obfervantiam . Privilegia  & Jura 
recepta.  Et  cum  hae  leges  Wiirltembergic*  ab 
Imper.  Carolo  Vto  Anno  1^5;.  & isjs*  Maxi-. 
milianol.  Anno  i^66,  Rudolpho  Ildo  An  1580« 
aliisque  Imperatoribus , exprefsi  confirmatae. 

• nullum  fane  dubium  elTe  potefl , quin  exindi 
hoc  privilegium  de  non  appellando  abfolutum 
re£lifTime  comprobetur  fic  roboretur. 

Inter  illas  confirmatio  Ordinat.  & Jur.  Pro- 
vincialis WUrttemb.  SereoiiT.  Ducis  Chriftophori 
ab  Imperatore  Carolo  Vto  Anno  1555.  ben  estCO 
O^obr.  Bruxellis  fub  peena  So.  marcarumauti 
puri  folennitcr  ac  exprefsfc  fafta,  perindi  ac  fi 
totum  Jus  de  verbo  ad  verbum  Privilegio  infer- 
tum. hujus  eft  tenoris : 2Bit  Cari  b<t  V.  pa» 

, befemitti 

dfftntlitb  mit  birfem  53cieff,  unb  tbunfunb  alltr^ 
mdnniglitf),,  Utwi  bet  *?)o(bgeb«>hrne  Chri- 
ftoph . ju'2Burtemb«9  unb 
|u®l6^dgm:bt/  Unfet  (lebtc  QJetter,  Obeint  - 
unb  Prp/  iw(crtb4nigikb  ftlrbcuigtn  unb  iu  tu 

B ftnntn 
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34  De  Privilegiis  fPfhrtemb. ^ 

ffnnen  geben  lajfen,  mdc^er  majTen  Sr  ju  onge# 
i^wbet  fcinet  Oiegifrung , tn  gemeinen  unD  fon# 
fcetbaljwn  ^olicf9#(^a*cti,  n>a«  St  ju  qemeU 
n«m  9?u4en  unb  20ol)lfabtt  feiner  Untertbanm 
tinb  ^d^origen  f^tfldnbid  unb  Dienfhic^  fepn 
«flrfjtet/  mit  jeitUc^  wel)lbcWcf)t»c^et  feiii 
felb)l/  aud)ftin«?Kdtl>e,  i*raiaren  unD  gemeintt 
Eanbfc^ijft  etfabtnen  unb  ^«rfldnMgen  ^arb# 
f^lagung^  unt(rf(t>i(bli(^  iufammen  tn  ©c^riffo 
ten  txrfafifen  / unb  burc^  (inttdc^ide  Approb»> 
lion  unb  '2Col)lqefafl<n  berfclben  pubiiciwn,  - 
(n>ie  bnffelb  fein  ttber  fi>ld)rt  im  !5)nirf  au<gan^ 
sene  8anb5)^  Otbnuns  unb  8anb<  9tec^t  ou^nxu 
^n  t^te)  auc^  bitrnnc^ec  mit  $Seratbf(^ln§uM 
be^  tM>n  getneiner  feinet  Praiaten  unb  f anbfdHtffT 
Detorbneren  21u<fc(>u| , einertep  obetgieit^e  SBen, 
®e»t)id)t , 5D?e§ , Sic^  unb  «Wo§  in  S^ten/ 
SECein/  $lei(cb,  unb  oHen  ttnbetn,  burt^ 
fein  gan4  ^urflentf)  :mb  aUentbnlben/  nn  einett 
Orti)  aW  an  bem  anbetn  anri4)ten  unb  orbnen, 
unb  bamit  ble  aiten  uielunb  mont^ecIeoUngleic^ 
[Xiten  oufl)eben,  unb  biefelben  ju  efnem  gleidxn, 
biUid^en  unb  ticbHaen  ^auff/  9B^auff  unb  ^nnb^  - 

^ietung  (bamit  burcb  folc^t^/  f»  t>W  moglMb/- 
bie  <3BemacbtbeiIung/  $lbgang  unb  ®efabt/  f» 
betgleicpen  Ungleicbbtit/  fonberliA  bem  at^ 
men  timwrjldnbigen  ?0?ann  etfolgen  mdgen,  ab^ 
ae(leDet  unb  t>erl)utetmecben)  bringen  Iaffen,unb 
bariu  IVb  mit  fcinen  Praiaten  unb  getr.einerPanJv 
fib^ifft/  in  uptgebabtem  9>vart),  aucb  fonbetn  bo 
«xglicpen  U^cben , einer  Otbnung  unb 
bung  einbtttisiity  tntfcbioffen  unb  txrglicbcn; 
i..  . . niwiit^ 
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nemlic^  tia§i)infut)ran  (n  feinem  ^urflenti^umbfettt 
SGBeinAartl)  uiel>t/  obne  vorgel)enbeJeine  unb 
feinet  ^a4}(ommen  ^etviUiaung  unb  erlciubn^f 
(bamitbati  fc^dbUcb  betSlecfet/  ®iitb«r  ^orn^ 
unb  @<fr^ibc#Q3obcti  umbreiffen , unb 

abgefhicft  mtbe)  gemadbt  unb  A^bmjft  meubett 
ibUe ; biemeil  ober  bon  Itnfern  Q^orfcibten  am 
b\ei4)/  $K6mifcb(n  ^apfernunb  ^onigen/  l6btU 
' .^cn  ®ebd(^tnu§/  fcinen  ‘23orberU/  infonberbeit 
abec  pcn  Unif  3bnw  felbfl  in  net^ft  vctlif^ienenen 
1^53.  3<^bf  ben  gecingern  3<»bt/  nebenanbem 
Sbteb  Jurflenti^umP  5Kpb<«tcn , ditd)ttn,  ®rief<» 
f(n  / 0o^ungen  upb  «^aubpefien , au4>  folcbe 
unb  betgleicben  aUe  gure  (^(n>obnb<it , con^ 
SRec^tunb  Ocbiuing/  fo  &ic  pon  SlUcr  berbrad^t 

• unb  g<btaudbt/  confirmiret  unb  beftdttiget  tppN 
ben ; 0o  ipolte  ©ein  unb  0einebSurflcntbum< 

.-unbjjemelbterfnnbfcbaJft®etegenbert  unb 

• burfft  ium  bbtbll^n  erforbetn , bag  fbl^c  fern< 
nngeregte  unb  b<catb(cb(ogte  ^ergteicbung  bec 
(5Uen/  ©ewicbt/  «JJlefi,  eidb  unb  SD?a§,  umb 

' berfeloen  tanbfcpafft  mebcern  tRubenP  unb . 

• ^ufh^men^  tpiUen , unb  botnit  bi^dben  beflo 
frnfftiger  fepen,  owb  obne©ntwg,  3«ungobej 
^erbinberung  manniglicb^z  blelben  m6gen/Poa 
Un^  / al^  9\omifcf)en  ^apfec  gleubee  ^el§  nucb 

. conHrmicet  unb  bcfluttiget  n>utbe.;  Unb  Unb  bep^ 
Mben  bemiitblglicbangeruffenunbgebeuen/  bof 
^ir3bme  unb  0einem$ut|Tentbutnb  unb  ^gnb# 
fdbafften  )u  ^naben  nnb  ^uten^  folcbe  feine  bei 
Przlaten  unb  £anbfcbaf|%  f^egenommene  unb  oIU 
bncU  angerid^u  Canbb^Orbnung  unb  £anb^9\e(bO  ' 

£a  fotm 


^ Cap.  r,  Tk  PtrvikgSt  UUrtmb.  - 

fomt  beratljfc^lOQta  ^roUic^ung  bct  (5acn,®e# 
»id)t , ©d>  un&  Swog,  unb  berOrbnun® 

tti  ‘^(inbaue^/  n>ie  obloutct^  ou^  beflimmtm 
Urfac^en  suapprobiwti/  confirmiten  unb  bcfcdffis 
tigcn  dnabi()(i(|^  gcnibcten;  9S3iraiu 

gefcbcn , folcf)  gctnclbt  Unferg  lieben  9^ern, 
JObeimb  unb  $urflen«  }U 

S^Bumtnberg/  bemut^igunb^ci§ig  bitten^  auc^ 

bie  angenet)mcn  getreuen  fo  & Un^  unb 

b<m  9vei(^  fn  urel  9Beg  / ungefpart  fdinrt  Q5er^ 
mbgen^/  «icigt,  tinb  fonbcrlict)  bcn  bcjldnbigm 
«trcum  QJeborfam/  barinnen  cr  gegen  Untiunb 
bem  tKeicb  be^arret/  unb  bqrumb  mit  molbdx»^^ 
tcm  5D?utb/  gutem  Diatb  unb  re^ten  ^©ijfen/  bfe 
obbcfliinmte  tanb^/Orbnung,  Canb^9v«btunb 
berarl^rt^logK  ^etgWcfjung , fn  aflen  unb  icbert 
ibren  ClauTuin,  Pun6Un,  3nl)altungen  / Witi* 
nungcn  unb  JBegtiflfungen,  oWob  fiqc^ttfieunb 
|fbc  befonberin  biefcmUnfmn^opferl.  Sorif^Poti 
2Bor(  iu  ^ort  gef<I)riebcn  unb  begriffen  fWnb«n, 
'bo<b  fo  PieI  bicfelbcn  h>e(tUcbe  uni^olittfcbe 
unb  «panblungcn  CbiweiI  ^ir  Un^  fo  Pi<I 
We  Religion  unb  ®el(iUcbWf  onlnngf,  Feine5 
w<g«  einjulaffen,  nocb  bc^b^lben  icbw  }u  opbneit 
-ebcr  ju  difponiwn  gcbencFen  in  frine 
bmeffentljun,  dfi  9v6mifc^cr  «gpfer,  gndbig^ 
gpprobim,  confirmiret,  bcftdttigen  unb  b</ 
■fraffrigen',  bie  out^  bicniit  olfo  obberiibrrer  tnnflot/. 
bon  DWmlfcb  5Mad^t  QJoflfottimenbeif,^ 

4n  bi<fe«  J5rie|f« , nw«  wir  pon  9ied>tt 
ttnb  @emo.^nb<lt  tpegen  obet  ai«  ©nabcn  )u  ap- 
l»rob4<n/<|u  confiiaupcn/  |U  unb  lu 

befj(iff> 
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. bcfrdfltig<n  l)ab«n  foU<n  ob<r  m6Qcn.  Unft 
, lien,  fe^cn  unb  n>oUcn,  t)ci§ ble  in  nllcn  unb 
Udjcn  il)r<n  Ctaufuin , PundUn  , Articuln , 
^bnliungen/  ^Wepnungen  unbS0<gtelffimg<nfrdfP» 
=*ig  unb  tnicf^titt  fetjn , gctjalten  utib  loolljoi» 
gen,  unb  t>on  5^femllnt)  bArroibec  getl^nn  tuetlitn, 
fonticrn  (itb  obgemelbter  Unf« 

^cr^og  €briflop!>  unb  f«in«  9?a(^fomm<n , ber# 
felbcn  oUej  unb  /eb<t  befonbergerubigiicf)  gebralfi» 
d)(n  unbgtfn/effen,  unb  nllc  unbjebe  fcine  Untew» 
t^ntn  f 3ng<b6ngien  unb  ‘35ernjanbt<n , n>a« 
0tnnb(J  ober  ^urb<n^  bi<  fcpcn , bcnfdben'g» 
Ijorfamlict)  no^fommen  unb  geUbcn  foBcn , obtlb ' 
manniglid^«  ^erl)inbetung , bod^  UnjJ  unb  btm 
IKcid)  fln  unf«  Cbrigfeit  unb  fonfl  tngnnig(id) 
■^n  fcin<n  ^etj^eh  unb  ®<re^tlgfei(en  unwrgrl^ 
fen  unb  unfAdMicb , unb  gebtewn  bnwuf  aOeh 
unb  >eb<n  Cburfurften  , ^urflen,' ©eiflf.  unb 
SOBeW.  Pr*laten,  ®raffc«,  Stepcn^^crrn,  9viN 
tetn,  Svnecbten,  ^uptUuten,  Sanb  QJogfcn/ 
'g^btbumbcn/  <3Bogten;  ^«gwt,  ^Bfr«)ef«n, 
Sflmbtleutben , 0c9Ulfbeif|cn  > S5urg<rmfl(lcrn , 
•SKicbfern/  JXot^en/  J8tfrg«n/  ©enicmben,  unb 
fonfi  allcn  (inbcm  Unfhn  unb  brt  iKc(d;^  Unfrt/ 
Ibanen  unb@etreuen/  in  nw^  turben,  ^wnb 
■cber  2Cejcn  btc  feijn , unb  r®nb<rlicb  beti  obge/ 
■mefbten  ^btfflopbtn  Pon  ’3®tn:rtmberg 

tlnferrbnnfn  / ntib  9?crwnnbtcn/  it*re 

obloutl),  ernfllicbunb  Pc(liglie^^;^'unb!rolIe«/bflj5 
fic  bem  gennnmen  ^r^ogen  }u  SEG^rttettiberg, 
bepfolcben  onaejogetten  Sniibti^'  Orbnungen  unb 
tRetpt,  mK^Scet^tbungimb  biefcp  ttafct'^a9^' 
' ' ferU 
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]8  Cap.  l.  De  Privilegiis  ]ff^rtemb: 

feti.  Approbation , Confirmation , uub 

' nuna,  berubiglic^bleiben,  rKfjtXtofelbengebc^. 
Aen  unb  setiicifen  (n|T<n/  auf  aemelbte  feine  Utu 
tert^fliicn , unb  ^envanbten , bem# 

fclbcn  gcborfamlic^  noAFommen  / folgen  unb  g## 
kl^U/  unb  3i)»ne  batan  ni4)t  binbern  oi)et  imn, 
no^  borwiber  l>nnbeln  obet  tbun , obct  anbftn  )u 
tbun  geftattcn,  in  Feinerlcp  ^<g/  aW  lUb  e.nein 
i<ben  fep  unftc  unb  brt  9\eid>^  fAwctt  Ungnab 
unb  batju  <in  Poen,  nemliA  ®?arcf  lotbu 
fl<n  ©olbd  ju  bermeiben , bie  ein  jebet , f»  ojP 
•et  firebentllA  tbdte  / Untf  ^alb  in  Unfec 

unb  bc«J  Ovelc^d  Clammet/  unb  b<n  nnbern  l)oU 
' ' ben^beil/  obbemelbtcn  Unfctn  QJettetn  unb  pt^ 
(len/  ^etbogtn  €l>ti|Fopb  jw  '^Burtemberg,  unb 
fcinen  ?Ro^tommen  unabI(J§(g  ju  bejal)Jen 
fottcn  fepn  foll.  Utfunb  bi§  «ticp  bcji<^ 
■gelt  mit  Unferm  onbangenben  SFapfetl.  Snfiegd/ 

' flegebcn  in  Unferec  (Stabt  ^Srufel  in  53rabanb 
nm  22.  ^ag  beti  3)lonatt)8  0£lobds  nocf)  Sbdfti 
Unfet«  lieben  Unfet^^np^ 

fert^iun^  im  35.  unb  Unfecec  SKeic^  ^4^.301?^ 

Cujus  Confirmationis  generalem  quoque  men- 
tionem injiciunt  Gylmann , fom.  //.  Sympb.  pag.  6, 
Mindanus,  deproetjf.  moaitor.  ^ mandat.  Catn. 
Imper.  ia  priviUg.  ia  fine  aijeS.  lib,  i.  claff.  3.  pag» 
373,  Lironeus,  ia  Jar,  Pai>l.  lib.f.  cap.  i6.  a.n, 
Speidel,  ia  Specnlo  Obfirv.  ^ notab.  voc.  Appella» 
tio.  UAkrttmberg» 

S.  XVIL 

DEQMUM  QUARTUM  argumentum  fup- 

peditanC 
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i»  Judicialif^s , fefe.  39 

peditant  Privilegia  Caroli  V.  de  Anno  ijtj.  & 

1 5 ?o.  apud  Moferum  fnb  N.  34.  & 3f.  8c  Confti-' 

, turionea  Wiimemb.  de  Judcis ; Ord  Provinc. ' 
tit.  37.  qu2  difponunt , quod  Judci  Cives  & 
Subditos  AVlirttcmbergicos  nonnifi  in  Judiciis 
\('Uritembergicis  convenire,  neque  ad  extranea 

{'udicia,  quacunque  (int,  trahere,  feddccifiont 
iorum  jucbeiorum  acquiefeere  debeant;  additi 
claufula  prsgnante  prohibitoria  in  privilegio  de 
Anno  if  jo.  hifce verbis;  Wibcf 
bc^/  wie  bi«>Dt  unb  endbltifl/  follbonfew 
nem  unferm  ©etitbt  nocb  Uiid)tafn/  e$  fcp  ju 
SRotbmepI/  2Beflpbdl<n/  ob«  uiiferm  (Lama 
merneriefette.  2Bei§obet@e^ 

flalt  oag  fmmetgcfcbeb*/  feinen  SCDeege  idjjit 
erfcnnr  ober  borgenommen  merben.  apud  Mofe- 
rum N.3S-  pag.  304.  cujus  vi  & efficacii , & trans*  - 
actione  cum  Judxis  Anno  i^jt.  inita,  omnes 
proceftus»  inclufis  Cameralibus,  fublati  & caf. 
Tati  funt,  hifce  verbis:  i.)  5^ndftb«m  «lid)e  3n# 
ben  ctmnnbfcl  0adben  geoen  unferm  Qindbigfhn 
56r)lcn  unb  ^errn  unb  pt|Kid;cn  ©no# 
ben  Untertbanen,  guaeborige  unb  Qkrmcmbfe, 
am  l\ayferlic^en  (tammcrtteric^t  unb  bem 
•Sjofgerid)!  >u  Ovot^mepl  in  SKeS^t  nnhdngig  ^ 
ben ; fo  foaen  fte , bie  3uben,  biefelbe  'Procefs 
oDe  olfobalb  dbflellen/  oueb  bie  biemit  gdn|Ii(^ 
ttbgcflellt  unb  gefaden  fepn/  unb  mrobtn  biefelbe 
in  feinen  2Beeg  freiben , iben  ober  gebraudien. 
Confpirat  Ord.  Prov.  Viirtt.  tiu  27.  (.  4 C^ae 
documenta  e6  magis  attendi  merentur,  cumCa- 
merx  Inapciialis  cxpteila  mentio  ibidem  flat.  & 

Privi- 


^3  Cap.  I.  De  PriviUgtis  WUrtemb, 

Pnvlle^a  antiqua  >3^urttembergica  ad  Cieram 
Imper.  difert^  extendantur,  & verba univerfalia 
Privilegii,  auffeitierlep  ^el§/  nullatenus, nullo 
modo,  nequaquam,  adeo  omnia  comprehen- 
dant, ut  nulla  perfona,  nulla  caufa,  nullus  ca-  . 
^s,  nullusque  locus  exceptus  intelligatur.  Brun- 
quell , ia  Programmate  ai  Difp.  Hertelii , de  Pri* 
inleg.  Saxoa.  de  aon  appeliaad,  pag.  d,  ^ p.  lU.r, 

§.  XVIII. 

Et  quod,  DECIMO  QUINTO,  Privilegia 
Wurttemb.  antiqua  Imperatorum  Caroli  IVti , 
Sigismundi  &Friderici,  antiquidimis  tempori* 
bus  femper  de  Privilegio  de  non  appellando  ex* 
plicata  & accepta  fuerint , confirmat  & probat 
dar^  Ordinatio  Aulica  de  Anno  1475.  a Comi- 
tibus Ulrico  & Eberhardo  Seniore  Uraci  pro- 
mulgata, & fequentibus  huc  fpeflantibus  ver- 
bis concepta:  Item  ipo  eitiec  mtiticfl  ©nAMgeii 
Aerrn^  armer  SD?ann  obcr  Untml)an  hon  bent 
G^erlc^t  appelliren  molte,  folle  fein 
bertbeil  bep  ber  gefptotbenen  Urtbel  ge^anbbabt 
noerbett.  item  roo  aber  Sbel  ober  fon|l  ^eplcut^ 
ficb  an  ba«  ^ooc^Oeritbi  wmnUfubm  l^atten; 
bie  m6gen  baoon  appelliren.  Quz  ordinatio 
fubditos  ab  ulteriori  appellatione  fimpliciter  ex- 
cludit, & quoad  forenfes  addita  exceptio  itidem 
iirmat  regulam  in  contrarium,  & omnibus,  qut 
non  funt  nobiles  & 5t<9lWtb<,  exemti,  Befold 
dt  Spcidel,  voc.jrepleotb. appellationem  ulterio- 
rem denegat , neque  ignoti  juris  efl , quod  ob- 
' fervantia 
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jafuJidMmt  ' -4* 

IcrVahtia  &'  ufu«  antiquus  optimam  interpreta- 

tionem  prabeat. ' D.  Harpprecht,  Con/ «.  ^ j- 

jqq,  Stryk  i«  Di^.  4*  iaterprttat,  cep,  3,  ■>  ' 

W.f0.fiqq. 

s.  XIX.  ; \ ; 

Et  cinninfuper,  DECIMO  SEXTO,  Privi- 
legium Wurttembergicum  abfolutum  de  non 
appellando  non  folum  communis  DDrum  con- 
fenfus  approbet , quo>  paflim' allegavimus , flc 
plures  exhibet  Dn.  ii  Ludewig,  €H,Tra8,  sS.f»  ' 
c.  2.  /.  f . ftt.  m.  p.  ^ /.  g»  Uti  quoque  illud 
ex  tempore  immerooriali  qoafitum  & Impe^- 
ratoribus  confirmatum  afferunt  Stamler,  dere^ 
fervat,  hnper,  c.  13.  n.  12,  Qf  13.  Frider.  Efaias 
Puffendoiff,  de  Privik^h,  fpeciathn  de  ptre  de 
non  appellando,  $.  lOf.-  pag.  179.  fqq.  qus  vetuflas 
Vicem  legis  & privile^i  tenet  L.  1.  §.  /.  de  aqna 

aqne  phtv.  arceadt.  Sed  & DECIMO  SEPTI- 
MO, ptaxis  imncfnorialis  confpiret,  ilkidquc 
fuffulciat,  Ha,  ut  contra  ilkid  appellationes  in 
Supremis  Imperii  Judiciis  minimi  admittahturt 
neque,  teflante  Klockio , in  relat.  Cawer.i^Om. 
pag.  2.  ullum  unouam  exemplum  ih  contrariute 
allegari  queat;  ioqued  nec  difTentiens  & errans 
Mynfinger  Dec.j.  refp.  8.  ».  17.  difl^eri  potuit, 

& plunbus  deducit  Dn.  kLudcwig,  Se8.2.cap, 

2.  i-3>^  4»  ^ «ot.  tit.  S.  fane  non  dubitan- 
duro , quin  ex  communi  DDrum  confenfu,  prari 
& tempore  iromemoriati , frrmum  araumentum 
fro  privilegio  de  non  appellando  dewmi  queal. 

: > F S.XX, 
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$.  XX. 

Addi  denique  potefl , DECIMO  OCTAVO, 
Privilegium  Audriacum  Orolt  Vti  de  Anno  i n o* 
tcn  StenSept.  hifce  verbis  huc  facientibus:  t)a§ 
^utfl«itl)umb  ^fitttcmbtrg  unl)  ^ecf,  mit 
£anb  unD  ^eutbe»/  unb  anbem  Budcb^runsen/ 
M fmtett/  gebiaucbeti/  unb  genie^eo  foU<  aUe 
‘^rben/  9{e4>ten  unb 

n>ot)^bciten/  mie  aDe  nnbete  be§  >^dufe^  Oeikr** 
fCitb^  Sanb  unb  £cute.  Wehner,  ia  5^mpAor. 
Toai.  6.  cap.  2.  pag.  27-  Oldenburger  C Conring, 
Ia  7btfa$ir.-  rer,  tabi.  P.  4.  pag.  709.  fyq.  Liinig , 
im  3vei(b<<'  ^rchtv.,  Part.  Spec.  Coiitia.  3.  4ttr  2lb^ 
fobbonOefhrcetcb.  hinc  ^Carolo  Vto  An.  i{)o. 
ben  Ttcn  Nov.  ad  petitionem  Regis  Ferdinandi 
Mandatum  inhibitorium  ad  Cameram  Imperi^ 
lememiflum,  & difertis  verbis  injun£lum,  lie 
^ Judiciis  Wartterobergicis  appellationes  reci» 
piant,  ibi:  S^etnli^  ba^  3r  unterfleef / appella- 
tion  bon  0einet  £ieb  (^erld)ten  ber  ^ Abm  > 
&raffcba(jt  ^rol  unb  bem  ^urt« 

. lembccg  tc.  an&unetnmen.  N.  /9.  apud  Dn.Bur- 
ckard.  ad  quod  provocant  Knichen,  de  Saxoa.  ', 
Moo  provocaado  priviltg.  ad  verbum  fas,  c.  2.  a 43, 
& 44.  P^g»  ^47.  Arum.  vel.  3.  Difc.  jar.  pubi.  14. 
^.16.  p.  419.  Befold,  Riiraclin,  Dn.  aLudewg, 
ait.  Tro3.  SeS.  2.  cap. 2.  f.  9.  Cum  in  pofleriori- 
bus  transafiionibus  cum  Cslareil  Majeflate  dc 
Pomo  AuRriaca  initis  nuUa  abrogatio,  altera- 
lio,  8c  mutatio  quoad  Privilegium  de  non  ap« 
pelUn^  fa£Ufit ; quod  autem  mutatum  non  efl, 

cur 
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cur  ftarc  prohibetur  ? L.  37.  C.  'de  teftam.  Dn, 
Burckard.  diS,  TraS.  c.i.  jf.5.  feqy.  ita,  ut  Sere» 
nilnma  Doreus  Wiirttembergica  duplici  titulo 
& jure  munita  fit,  & ad  propria  & cum  AufirUi 
communia  privilegia  de  non  appellando  ptovo* 
care  queat,  • 

s.  XXL  ■ . ' ;■ 

Neque  defunt,  DECIMO  NONO,  aliafi- 
ftiilia  privilegia,  iisdem  verbis  concepta,  quji 
non  foluro  pro  firmando  8c  fundando  privilegio 
de  non  appellando  ab  Eledoribus  & Statibu* 
Imperii  addu^a,^  Icd  etiam  ab  Imperatoribus  in* 
terpretatio  exinde  pro  privilegio  de  non  appei* 
lanJo  admifia  8t  fa£Ia.  Ira  in  Privilegio  aper- 
dinando  I.  Eleftoribus  Saxoniae  Anno  1 5 59.  dato 
h*c  formalia  extant;  more  au^ftitt  Privile- 
gium fuc  Dii6  Gatfcfen  bon  Sigis-. 

mundo  Dor(>anbm,  Sitam  welctxi  bero  UnW 
tbonen  ««iemanO  bot  frembbei  ©eric^t  )i(bm 

«Hf  bieAppellation  , ba4 
^iefdbe  hiemant)  bbti  3rcn  ©tric^ten  att  cuttece< 
Otth  folle,  ber/tanben  iborDen.  puf-i 

fendorlt,  de  Prit^egio  de,  noa  appellando , cap.  9, 
/.  30.  31.  ^ IO},  Idem  de  privilegio  ab  Impcr;i 
^udoipholl.  Anno  1586.  Electori  Brandenburg,  1 
concelTo  feribunt,  Lunig  im  tetiff.  9iei(^«,>^c6ip, 
^rt.  Spec.  Contin.  II,  pag.  jop.  ^ Part.  Spec.  III, . 
^eiW  Sin  jgttur  Imperatores  & Ele- 

ctores in  hifce  Diplomatibus  hanc  cxpreflionem,^ 
quod  fubditi  ad  aliena  Judicia  trahi  non  debeant, 
acceperint  & interpretati  fint  de  privdegio  dc, 
^ ^ . non 
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»on  appellando,  & quod  tale privUegiom , uni*- 
verfalkcr  conceptum , privi/egiuna  de  non  ap«> 
Bcllando  involvat , nulla  Aibcll  ratio  , cur  (te 
wiirttembergkit  anriquk  privilegna  non  idem 
ibitDcndum  fit,'  cum  prtrgmrttilTmiit  & phrr  bot 
claufulis  monita,  & in  long^  foitioriftut  termt* 
nis  concepta  fint.  arg.  L,S3.  ai  L,jiqnii  Addar, 
Dn.  i Ludewig , in  trr  ^(dutmmg  ber  gulbc^ 
nan  18uU/  tH.  f.  ^ n.  /.  f.  ubi,  quod  privile- 
gium dc  non  appellando  anti  Auream  Bullam 
EJe^ribu»  Saxonioe  competierit,  plunbus ai|pa* 
muuit  propugnavit. 


S.  xxn. 

- Qoemadmodtim  autem  ha^enm  evi Aum  dew^ 
dimus , , quod  addu Aa  Privilegia  antiqua  Civibui 
& Subditis  \i^tiitefflbergicis  non  tantum  imma- 
nitatem i Judiciis  extraneis  in  primd  inflanoft' 
prebcant,  fed  eriam  ne  appellationis  quidem 
caufx  ad  Judicia  aliena  fit  ^prema  Imperii  Ju- 
dicia trahi  queanr,  ■ verdm  omnes  lites  & con- 
taoverfiz  in  Judiciie  ''OC^iirttembergicis  ordinariis, 
inferioribue  Bt  ‘ SupeHontbus  , & Supremo  Ap- 
pcHationum  Tribunali , decidi  debeant ; Ita* 
ixorro  hoc  privilegium  Wiirrtemb.  dc  non  ap- 
pellando, VIGESIMO,  quoad  caufas  8c  Sum- 
nxam  itidem  tfl  illimiratam>  ita,  utquatcunque 
caufa,  vel  cujuscunquc  Summar  fif,  'nihilomt. 
nus  ulterior  appel lana  ad  Suprema  Imperti  Ju- 
dicia ceflbtBr  quieflat,  fecundum  verba  Privi- 
legii Sigismundrde  Anno  1415.  ibi : untb  Wt^ 
vwm0^(^wfsien  Hat 
'I  !.  ifl/ 
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tfty  n>Otmn&  M i|i.N.  t^.  & Maximilianfl 
ibi:  unib  ofl  onb  /wfUd^e  ©aAcn  / W<  3r  8<ib 
•iKt  ©utta  ontrtffen  / Timb  wfn  , utro 
@(Kb  nKmimb  baf  nif^ 

(atfgettommen.  N.  xS.  .Quz  daufuix  unrveriliA 
lu  uti<)Mc  omnes  caufas  & Summas  includunr« 
nullamque  excludunt , fed  quoad  omnes  privita 
gium  dc  non  appellando  attendendam,'  neque  ulM 
ulterior  appellatio  permictenda^Ott.  Philtpp  Zepu 
per,  iaC'jnoJtiraiegMti,  c.  2.Jevnbts  muverfiUiimt, 
Eman.  Sutorius,  uiTraS.  de  mm  evocaado\  tb.4pi 
Et  cum  infiiper  omnia  privilegia  Wiirttemb;  Ca^ 
roli  IV.  de  Anno  i|6i.  6c  omnium  requentiuns 
Impp.  ne  fyllabam  qukkm  dillin^Uonis  fle  diferi*  ' 
minis  inter  caufas  fle  Summas  in  fe  habeant, 
led  omnia  flelinguk»,  quotqimc  (int,  indiAinAi 
fle  Cmpliciter  loquantur ; ideo  limpHciter  appeU 
latio  interdida  habetur,  licet  lites  maximam  Sum» 
nam  ve!  jura  quacunque' concernant.  Dn.  Bui> 
ckard , d.  TraSL  cof.  a.  aa. 


Denique,  VIGESIMO  PRIWO i priviKgliim' 
Wiirtiemb.  de  non  appeUando  illimi tatum  quo- 
que apparer  quoad  perfonas , omnesque  litigan* 
tfs , fabdirh,  inebW fle  Cives  “Wiirttenlbcrgici, 

fivoTorcrtfcs  eibranfi' lint,-  ftib  ft?  eompra»^' 
hendir  fle  inchkftri  & eflkada  verborum 

generaJitim  SigisnWindl  de  Antio  1415.  ibi:  tmtf' 

cU<  Ufffr  nrtb  Jffdgrtiifnen  fot^  ‘ 

UH='  ^ flis  iJlBf wi3<fd^b«tctt  ttiben  an^ 

- F I , 
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(Xec^t<  bcnu9<n'lair<n.  1417  ibi:SEi»jcgPUc^er 
j^Wget  pt>et ^Idgerinnc.  1467. ibi:  t»er  ju-3ten 
fHdtbeo/  SDicnem,  3)?annen/  geuten, 
faffen  k.  ^lag,  0pruc^  unb  ic, 

unb  bc«  balfelb^  pou  3nen  laffcn  benigen. 
Maximilianus  ibi  Ob  ^Cmall^  tC*  tt>er  aucb  iC, 

unbiegflic^  li^lagcr  unb  IE\(agertitne  (bnen 
fi^  auc^  an  D«n  »ocb<(limpten  ©iben  an  9lccpt  be# 
nugen  laffen.  Cum  enim  h«  particulae  uni> 
verlales  omnes  perfonas,  feu  mafculi,  feu  foe- 
min«,  fiv^ indigens,  Hv^ extranei ,& cujuicun- 
que  HatOs  & conditionis.  Hnt,  fub  generalitate 
fua  compledhntur,  neque  in  ullo  privilegio  ulla 
dillindiio  aut  difcrimen  inter  perfonas , uve  Ci- 
ves , fivd  forenfes  & extranei  (int « occurraty 
fed  omnia  privilegia  indiflindld,  abfolutd,  gene- 
raliter, & absque  dtflindlione  loquantur  ; ided 
haud  dubitandum  , quin  forenles  & extranei 
«que  ab  ulteriori  appellatione  ad  aliena  Judicia 
Imperii,  Suprema  licet,  excluli  cenfendi,  ac  fub- 
diti,  cives  & incoi*  Wiirtterobergici , fivd  bi 
inter  fe , live  cum  forenHbus  litigent.  D.  Bui^ 
ckard « cap . 12.  $.  ip,  feqq, 

§.  XXIV. 

Et  quamvis  in  novo  Jure  Provinciali  Ducis 
Chridophori  de  Anno  155S.  & Ordinat,  aulica 
de  Anno  It  17.  forenlibus  ulterior  appellatio  cie- ' 
mentiflimi  perroida  fuerit,  &,  fi  renunciatio- 
nem  illius  expreflam  recufent , fubditis  hoc  quo- 
que beneficium,  ceu  commime,  in  caiu  ex 

B«»«a 
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gratia  indultum  Ht,  ne  deterioris  conditionis  t 
qu^m  extranei , eifent,  fed  potius  arquali  jure, 
ferentur,  J.P.W.p.i.  tit.ao.  Ordinat  Aulic. 
P.3.  tit.2»  ^ tit.  tp.  notari  tamen  omnino  roe« 
retur,  quod  hzc  ex  fola  clementia  & gratia  Se« 
rcnitTimorum  data  permilTio  pugnet  cum  Privi- 
legiis antiquis,  & non  Toium  in  Ordinatione  an- 
tiquiiTima  aulicdde  Anno  1475.  Subditis  ulterior 
appellatio  omnis  denegata , ftd  etiam  in  Ordi- 
natione aulic3de  Anno  >^57'  pag.  54.  fubrubric.' 

unfer  ^ooe  5 un6  e< 

(^nlten  follen  gegen  unfem  Unrert^onen/  fo  tinrc 
ben  onbern  mtt  fremb^en  (Efencbten 

nimbt.  adhuc  limpliciterconflitutum, quod  fub- 
di^ti  apud  Judicia  ordinaria  Wurttember^ica  ma- 
nere debeant,  hifce  verbis:  Unfer  Itibfligcn  8euf 
unb  Untertbanen/  fo  on  aOeO  fiD?itte(  un«  mit  bet 
pbrigfcif,  55ott<n  unb  Qlerbotfen/  untermorf» 
fen  fein,  foD  ein  onDer  in  ben  ©ericbun,  bn  bi« 
gefefien  unb  bne  «Wittei  eingeWtlg  fefU/  beleiben 
iajfen  r unb  ber  Jvldget  bcm  annoumr  natbooU 
flen  in  bno  @eri(^t  / bo  «r  gcfeflen , obet  fein 
^elmbwefen  bflt.  adc6,  ut  hsc  ex  poA  permifTa 
licentia  & conniventia  eo  magis  I berz  revoca- 
Coni  & mutationi  obnoxia  maneat,  ac  poteAas 
& libertas  mutandi  Jura  Provincialia  'Wurttem- 
bergica  & Ordinationes  aulicas,  ex  poteAate Su- 
prema Legislatoria  fluens,  ubique  exprefse  re- 
ftrvara  fit , hincque  vigor  privilegiorum  ad  pri- 
Ainuro  fiatum  reduAus , ac  (ubditis  in  omni  cafu, 
& licbt  cum  extraneis  litigent , denuo  injunilum 
& mandatum,  nc  ad  Superiora  Tribunalia  am- 


Cap,  L De  PrivUegtis  ffUrtemb. 

!>iius  provocent,  fed  apud  ordinarium  Sercnis- 
imi'  Dicanerium  maneant.'  Dn.  Hochftetter,  w 
ExtreSu  Det  General-  Refcriptttl/  pag.  jp.  6^  • 

in  Jnnotat.  ad  f.  P.  W.  P.  l.  tit.  do.  tb.  toj. 

S.  XXV. 

Et  cum  in  fpecie  in  Privilegio  Klaxlmilianeo 
vocabula:  Untertljari/  Susenwnbte,  ^tupo^tur/ 
!0?<»nnen,  £eut^/  3Mener,  ^Serwonbfe/ 

Untcrf^W/  unbble  jubftfpretfjcn  ^c^en,  occur- 
rant; iane  fubhis  exprellionibus  indigitantur ci- 
ves, fubditi,  incolx,  vafalli,  officiales,  nobiles 
licit,  quibus  omnibus,  non  obfiante  illa  per- 
milTione  , femper  appellatio  ulterior  interdidi^ 
manfic.  Dn.  aLudewig,  Umd.  TraS.  SeS.z,c.a, 
t.  litt.  c.f.  H.  ee.i^  kk.^  f.3.  lit.n.  Dn.Bur- 
f kard , d.  i c.  4.  f.  10.  feqq.  Prout  de  vafallis  por»  ' 
fo  id  addruit  Befold,  Coaf.ji.  n.4.  & in  fpecie 
Comitatus  Ldwcnfleinenlis  huc  referendus,  cum 
fit  feuduin  Wurttembereicum&Superioritas  ter- 
ritorialis refervata  huc  fpe£let;  hincque  ob  hanc 
caufam  «rerte  Dieminis  Comitibus  de  Lowenftein, 
Canquam  fubditis  Ducum  WurCtemb.  Aulicum 
Judicium  inceptare  volentibus  inhibitus  conatue 
fit , ut  teftatur  Winter , de  Ajfeffor.  P.  t.  c.  4. «. 

& a Sereniilimo  An.  1613.  bsti  I4(en  Jul.  in  re- 
fcripto  ad  Dicafierium  dato  inhibitio  ulterioris 
appellationis  fa6ia  , proptereii  & appellationes 
dehinc  ad  Suromum  Oicaflerium  Wurttember- 
ft'cum  interponuntur , qualia  exempla  apud  Diu 
Hxberlinum  in  Sententiis  DicaAeriaiibus  N.  819.  . 
936.  & ii6f«  occurruqt.  Officiales  quoque 
- Confiiiani 
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Confiliarii , nobiles  feu  ignobiles , Tub  hoc  pri- 
vilegio de  non  appellando  compr^nduntur,  6t 
cumprimis  nobilibus  fub  hac  conditione  rnajoiis 

• fecuritatts  gratia  officia  committuntur,  ut  Juri- 
bus WUrttembergiCisfc  fubjiciant  ’,  n)irl>9(^<* 

rem  @tam  einberleibf,  Da§  @ie  bep  '23Surtwtiv. 
berg  SRccbt  nel)men,  unb  geben  (affen  molle». 
•Kiylerus  ad  Rlimel.  Dlfc.  ^'Anr,  BttU.  Difp.  i. 
•c.  2.  th.'4.  Iit.  c.  pag.  36/.  B6rck»rd;  cap.  f,  jf.  f. 
-Porro  n litigantes  Cives ‘originarii  WortrembeN 
gicl  funt,-  fed  domicilium  extra  Ducatum  trant- 
'tulerunr,  jus  Civitatis  autem  non  refign^runt; 
eiatenus  itidem  huc  fpe£lant;  uti  Supcemum  Ap- 
pellationis Tribunal  in  bet  Jippifd^en  Appella- 
’tionil^0ad[)e  Anno  1A6).  judicavit;  neque  Ci- 
-ves  Wiirttembergici  lite  pendente*  Civitatem  & 
domicilium  mutantes  privilegium  de  non  appel- 
lando alterare  valent.  Befold,  in  TbefoHr,  Pra9, 
voc.  iBurger.  Et  licbt  quis  jus  civitatis  refigna- 
verit ; domicilium  autem  in  Ducatu  retinuerit » 

■ tanquam  incola  & Subditus  ulterii^  non  appel- 
lat; Lauterbach  ,•  ad  f.  P lPi‘‘P.  i.  tb.  log.  >•  Ejnt» 
que  Di^.  dt  denkilio,  tb.  47.  feqq  cum  generales 
lupra  di61x  locutiones  incolas,  officiales  & va- 
fallos  ob  gencralitatem  includant,  arg.  L.  8.  (k 
phhlic,  in  rem  a9.  Uti  Anno  i68r.  btn  6tttl  Sept- 
in  causi  appellationis  boh^otd!) judicatum;  apud 
Hzberlin.  in  Sentent.  Dlcafler.  N.  ubi  itr- 
ter  alias  rationes. & illa  confiderata,  quia  appeK* 
lans  ratione  originis  extranea  quidem  erat  pef> 
fona,  fed  tamen  domicilium  in  taberni  Superior* 
ritati  W urttembergicae  lubje61a  hxerac , & quoad 

• r > .V  *fuadi 
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fuam  perfonam  Cancellariam  'Wuraembergicaoa 
;pro  judice  competente  agnoverat,  hincque  Con- 
trarius Coniirnsationem  ibidem  petierat.  Pariter 
heres,  extraneus  licet,  ex  perfonadefun6H  fub* 
diti  Wiirtcembergici  re^l^  judicatur,  & afliones 
contra  defunrium  radicatas  ex  jure  & foro  de- 
fundi ita  tradantur,  ac  fi  Subditus  adhuc  viveret. 
*rg.  L.ip.  de  jMdic.L.fp.  L.i7f.§.i.L  177. 
de  R.  }.  Befold , ii  ^efaur.  PrdB.  voc.  ^UC^et. 
Lauterbach,  Exerc.  17.  Cauci.  ¥0^14.  Difp.  de 
domicilio , tb.  71.  Neque  faltem  Subditus  juxta 
vulgarem  feofum , & qui  ratione  domicilii  talis 
cft,  hic  intelligendus,  led  comprehenditur  etiam, 
qui, ratione  bonorum  talis  & quidem  haud  in- 
epte realis  dicitur ; cum  extraneus  hona  immo- 
bilia in<territorio  Principis  poilidens , hoc  refpe- 
du , ejus  fubditus  eflecenleatur,  ejusque  Legi- 
bus in. omnibus,  bxcbona  concernentibus,  fub- 
jedus  (it  j hinc  etiam  homagium  reale  ratione 
bonorum  in  territorio  (itorum  multis  in  locis 
epcOandum  venit;  cap.  wi.  verum,  defiat,  re- 
gubr.  ia  6to.  Stiuv,  Exerc.  17.  tb.  20.  ibiMe  Mtil- 
rJr  • Mencken,  jf.  10.  de  jurejur.  Myler  ab  Ehren- 
■bach , de  Stat.  Imper.  P.  2.  cap.  28.  /.  7*Uqq.  P* 
Schweder , in  pir.  Pubi.  Part.  Spec.  Sea.  2.  c.  tu 
j.2.  Dn.  ab  Eyben,  ia  EltS.feud.  c.n.  f.  i4.fqq. 
Hertius,  ia  opujcul.  vol.  t.  tom.2.  Difp.  de  ^ibjeS. 
laritiu  §.  3.  Talis  igitur  a permidione  ulte<- 
lius  appellandi  in  Ordinationibus  Wiirttemb.  no- 
vioribus ex  gratia  indulta  femper  qxclufus  fui(. 
Dn.  a Ludewig,  c^.  TraS.  Se3. 2,  c.,2.  /.j.  lit.m, 
Pn.  Burckardf  e*  ^ Dn.  Author 

Annotat, 
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Annotat,  ad  /.  U^.  P.  i.  »,117.  Et  ita  in  caiifa  ap» 
pellationis  Stuttgard.  Anno  171 1.  ben  22(mS«pt. 
appellatio  uberior  per  InterlocutoriaiB  denegata, 
quia  appellantes  pio  Subditis  habiti,  lisque  de 
prardio  Superioritati  territoriali  Wufttembergicae 
lubiefto  erat.  Hxberlin , w Senttat.  Dicafi.  N.  toif, 

N,xoj3,  “•  . . ■ , j 
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Deduximus  hadlenus , quod  Cives,  Subditi, 
incolx,  omnesque  recenfitx  perfonx,  qux  rai- 
tione  ofHcioruffl  , hpnorum  & domiciliorum', 
Superioritati  & JurisdiAioni  Wurttembergicc 
fubjeil*  funt , cujuscunque  Ordinis , dignitatis, 
fexOs  & ftatfls  (inc,  fivi  inter  fe,'  (ivi  cum  fo- 
Trenfibus  litigent,  apud  Dicaflerium  Summum  & 
Kevifionis  Judicium  manere  debeant,  neque  cau- 
, fas  in  inferioribus  Judiciis  vel  in  Summo  Dica- 
fterio  decifas  ad  Summa  Imperii  Judicia  per 
'modum  appellationis  trahere  queant , fcd  Wiirt- 
tembergic*  Juftiri*  admirnllrationi  finali  fe  fUb- 
'jicere  debeant.'  'Neque  vero  aliud  deforenllbut 
& extraneis  in  genere  (latuendum ; cum  i.)no'n 
folum  omnia  noftra  Privilegia  antiqua  Wiirttem- 
bergica  nullam  diflinflionem  & differentiam  in- 
ter Cives  & Subditos  Wiktretnbereicos,  ac  inter 
‘forenfes  & extraneos  faciant  ';  fe^omnes  hi  pati 
Jure  & conditione  ibidem  zdimentur,-.  fit  fub  unl- 
'verfaliute  ' litigantiufi)  comprehendantur  ; M 
etiam  X.)  privilegia  AuHriaca, de  quibus  jn  §.,xo.' 
edum,  fbrenfei  & Subditos  ab  ulterioif  appella* 
'tione  Rotorie  fit  viva  praxi  docente  excludant; 

.4  Q j ^ 
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, Et  qood  privilegium  Wiirttembergicum  dc  non 
appelhndo'  illimitatum  , antiquilfimis  quoque 
iemporibus » in  viridi  ufu  & obfervantia  fueri4 
probat  ;.)  illa  antiqua  Ordinatio  Atilica  Comi» 
tum  Ulricr&  Eberhardi  Sen;.de  Annp  1475-  >9 
trerbit  fupra  §.  i8>  allegatis  , ubi  Subditis  Om* 
pliciter  & in  omni  cafu  generaliter  ulterior  ap^ 
pellacio  denegata,  neque  licentia  illis  data,  in 
cafu,  fi  forenbs appellat,  jure  ulterioris  appella- 
tione.];' ceu  communis  beneficii,  utendi^,econ> 
*Ua  4.)  forenfibus  &, 'extraneis  itidem,  nonnifi 
noblbbus  aliisque  ejecmtis , Seutfyetj/  in 

fafu,  fi  in  Dicafierium  compromiferunt,,  ulte- 
rior appellatio  perm'fia  , ita,  ut  harc  exceptio 
Ifirn^et  regulam  ip  omnibus  cafibus^nPn  exceptis^ 
'&quod  per  regulain  for^fes,  qiii  n9n^ntnor 
,biles  & exemti,  ^ ceufe / neque, compro- 
miferunt , ulterius  ad  Judicia  Imperii  Suprema 
^appellare  nequeant.  Et  cum  15.)  Ordinatio^ 
nc  Aulica  de  Anno  15^7.  neque  fubdiris,  neque 
forenlibus;  ulterfor  appella^P  concefra,  fedal- 
-tum  ibidem  de  ulteriori  prov^ocatione  filentiuni 
,fit , confirmatur  exind^  ulterius,  quod  confpj- 
.tante  verifimiitter- Ordinatione  Aulica  de  Anno 
• 1514  temporibus  antiquis  privilegia  vetuAa  fan- 
•jiii  obferyata  fueripi».  & ulterior  appellatio  exr 
jqlaverit , dpn?f  *P  ordinatione  Aulica  de  Anno 
.1587,,'.^  JPr®  Provinciali  > Duce  Chnftophorb 
lcmendato,-,forenrib^,quideaiifacultas  appellandi ' 
data  fit,  (fed  6).  non  fimpliciter  & abfoluie, 
.fretuni  fub, conditione,  ut  Aatim  poA  l^icima- 
Cf  declarent,  an  renupeiare. ulteriori  a{>- 
jS  i ii  pcllationi, 
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- Bellationi , an  illam  rcCervare  velint  ? Ord.  Aulic* 
K I.  tit. 8-  jf.2.  y i.  12.  y P.  f.  tiu  2.  f.  P.  iK  P.t, 
tit.  do:  idquod  haud  obfcuri  indicat , hanc  difpo- 
fitionem  foli  hberalitati  Serenifnmnrum  Ducum 
& LLatorum  tribuendam  efle.  Quod  autem 
7.)  conceflio  Principis  in  Statuto  declarata  re> 
vocationi  & mutationi  fcmper  obnoxia  maneat, 
ac  tenor  privilegiorum  redintegrari , & ad  pri* 
ftinum  (latum  i^uci  queat,  nemo,  qui  pote- 
flatis  i.egislatoriat  elFedlum  ac  vires. intelligit, 
Cafp  Ziegler,  de  fur.majift.lib.t.cap  f.  ignorare 
potefl , maximi  cum  8.)  in  Juribus  provincia» 
iibus  & Ordinationibus  Aulicis  potellas  mutandi 
cxi  majeflate  iLegiilatoriI  Dominis.  Territorii 
competens lexprefse.fefervata  At.  Sicuti  igitur 
Sereniffimus  D^x  Wiiriemb.  Jura  Provincialia  fil 
Ordinationem  Aulicam  Wiirtemb.  absque 'dubio 
emendare,, corrigere, & mutare  valet;  ita  non 
dubitandum,  quod,  quicquid  juris  in  toto,  idem 
quoque  in  partc.de  in  revocatione  hujus  permis- 
Aonis  juris  dtbeat  efle , arg{L.7€.  die.  R.  K ne- 
que . quilibet  non  qfus.  privilegii  aHcujus.lla^ 

tim  involvat  renunciationem  ejus,,  cumiidpo^ 
ti«)ls  fadlum  cenfendum  At  Calvo  privi'egiati  jure. 
Siryk , in  Dijp.  de  appeliat.  illicita , c.  2.  fis.  ubi 
in  fpecie  de  privilegio  de  non  appellando  £le£lo^ 
-nim  ita  feri  tit;-,  Adde  lo.JqubdCpnArmationes 
CxCarest  omnium  Imperatorum  integrum  teno- 
rem privilegiorum  antlquorumjWUrtemb.  abs- 
que ullo  diferimine  /orenApm  v^l  fubditorum - 
confervent  & ^art^m  teflumque  prxflcnt,  ■ ita, 
'ut  I fotenre^.'puUdip  ju$,quaenturo  libiarro- 

i..*.*  .U  ■ .s.  . ^ 
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Cap.  I.  De  Privilegiis  ffhrimb. 

garc,  vel  obfervantiam  contrariam  vcl  praefert- 
ptionem  contra  (uccclTores  cumprimis  in  IKu 
catu  prstendere  queant , fed  Referipto  Ducali 
Speciali  de  Annota  7 |o  &ett  8t<n  Fcbr.  fe  fub* 
mittere  debeant,  in  qug  Sereniflimus  LLator  per 
modum  authenticae  interpretationis  difpofuit,  ut 
inponeruni  refervatio  ulterioris  appellationis  vel 
provocationis  ad  Suprema  Imperii  Judicia  non 
aunptius  concefla  efle,  neque  a£hi  inierj>o(ita  ap> 
pellatio  in  DicaRerio  admitti  debeat  * (ed  foren- 
fes  & extranei  cum  fubditis  quoad  privilegium 
ilUmitatum  de  non  appellando  aequiparati  & apud 
DicaRerium  Supremum  manere  debeant,  maxi- 
mi, cum  it.)incafu.  Ii  feiuenti3t  DicaReriaU 
le  gravatos  Credant , beneficio  revifionis  , de  quo 
in  cap,  14.  latius  agendum , 'liberi  'Uti  queant; 
utpoti  quod  in  locum  ulterioris  appellationis 
prudentilTiroi  fubRitutum , ad  imitationem  Ele- 
giorum aliorumque  Principum,  qui  privilegio 
de  non  appellando  in  Imperio  gaudent.  ■ Verba 
Keferipti  de  Anno  i7K>.  exhibet.  Dn.HochRet- 
ter,  tx  EJrtraS.  bw  General  - Referi» 

ptetl/  pag‘  39‘  ^ 40*  ' Pi  i»  Anaotat.  ad  Jns  U'Hrt»  ' 
' ter^.  P.  t.  tit.do.  16.117.  & pluribus  hoc  PrivMc- 
gtum  >i^urtemb.  illimicatum  de  non  appellando 
explicarunt  & ex  antiquis  Privilegiis  Wiirttem- 
bergicis  ex  profelTo  deduxerunt  dc  ulterius  con- 
firmarunt Dn,  iLudewigt  & Dn.  Burckard.  ia 
ait.  fraQ.  bcc, 

5.  xxvn.  ‘ 

Firmum  igitur  manet.  Privilegium ,WSrf- 
lenbergicum  de  non  appell^o  Ulimitatum  effe 
• anti» 
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anriquiflimum  , certiflimum  , & exprtflis  (u* 
Aionibus  Imperialibus  conceflum  & fopius  con- 
firmatum^ nec  non  tempoie  immemoriali  fub* 
nixum,  & praxi  notoria  roboratum  ; In  fpecie 
Anno  & Anno  1566.  extenfum  efl  aufbiC 

gefur(l<te  ©raf^unb  50?6mp<lgart/ 

^aeburg^  Dveicbenn^pbir.  Belold OrioMt. 
Provincial.  pag.  48»  ».3.  Petr.  Fridcr.  Mindanus, 
'dt  ProcfjP  Cameral.  in  privileg.  in  fine  adjeQ.  pag, 
323.  Blum,  in  Procejf.  Comeral.  tit.  4p.  tab.  3.  pag, 
37S‘  Wehnerus,  in  Synpborem.  Tom.6.  cap.4. 
/.  ty.  pa^  p6  ^ cap.  6.  (.  ly.  pag.  10/.  Roding, 
in  PandeS,  Comer . iib.  'i.  tit.  20.  p.  22.  Vitriariui 
Illuftratus  a Pfeffingero,  S.lnftitnt.  fitr.  PttbUib.r, 
tit.  16.  IO.  Lit.  L,  & Camerx  Imper.  An.  1571, 
ten  I3(etl  Tan.  infinuatum;  Roding,  lib.i.  tit. 
20,  cap.  3.  §.  34.  pag.  388.  ac  denu6  confirmatum 
Anno  1618,1630.  1667.  >712.  & 1715.  necnos 
Civitati  & Civibus  quocjue  Montisbeligardeni- 
bus  indultum , quod  ultimum  in  Camerl  Inpe* 
riali  olim  in  controverliam  vocatum.  Dn  aLu- 
dolf,  in Jnr, Comer.  Apptnd.y.  pag.  103.  & Cata* 
logo  Privileg.  S.  R.  J.  EJeA.  Pnneip.  & Snt,  de 
non  appellando  de  Anno  1719.  pag.  81.  tiinig, 
Part.  Cener.  Contimeat.  II.  pagi  1300.  Dn.  Bunkard, 
hnJ.  TraB.  in  bfntti  S3tplagcn/  M 71.  ttfqw  d iV* 
i7*  ubi  integra  Privilegia  inferuntur.  . , 

' §.  xxyiit  • ■ ■ 

Ne  tamen  remediuni  contra  inkjuitatem  vel 
imperitiam  vel  dolum  judicandttis  dceflet  £.  1. 

do 


/ 


f6  Cap.  f.  De  Privilegiis  fTHrtemb. 

' de  dppell.  & ut  partes  quoaue  omifTa  cx  propria 

ycl  Advocatorum  incuria  fupplerc  poiTcnt  L.  6, 

I.  C.  de  appell,  conf . f i.  ie  eviS.  ideo  in  noflro 

Ducatu  \i'^urtemb.  varia  Judicia  Appellationis, 

'ut  theriaca  , contra  injufutiam , & JucTicis  aut 
injuflx  Sententiz  venenum  Ziegler  in  Dicaftice 
tottcl.  f2.  /.  2.  optimi  conftituta  funt.  I P.  W. 

'p.  I.  tit.  fp.  ita  ut  ad  illa , tanquam  ad  Sacrani 
lanchoram  & alylum , ‘confugere  integrum  elTet 
Mylcrus  de  Jiat.  Imperp.2.  cap.  42.  (.  t.  Appel- 
latio enim  nihil  aliud  ert,  quim  legitima  ad  fu'-  - ■ 
perinrem  Judicem  adverfus  fententiam  vel  gra- 
vamen inferioris  gradatim  riteque  fa£ta  implora^ 

, • iio  f.  provocatio , ut  emendetur  & corrigatur. 

Et  PRIMO  in  caulis,  quae  non  nili  vigintilibras  ' 
Unciarum  afeendunt,  ao.tB-*?)tllef  quarum  quae- 
libet 4{.  crucigeros  elficit  fecundurh  computa- 
tionem Nicod.  Frilchlini  in  btr  InllruBion  un^ 
^Scricf;t  jum  /«Vf»t/rcn.  Et  in  pagis  ii  Scultcto 
&fcabinis,  vel  in  civitatibus,  coram  Praefe<3o 
8t  luatuor  fcabinis,  decifa  funt,  appellatio  ticri 
debit  ad  judicium  ordinarium  Civitatum, 

orE'citIidE)e  t)cc 

©rritit  J.  P.  w.  p.  I.  tit.  /9.  SZBrtnn  in  0o# 
d)cn  c.  fe^q,  ibique  in  Diff  fur.  Civ.  ^ ffVr-  ■ 

' Umb.  ij  D.  Lauterbach , tb.  7^.  Bocer.  C/.  6.  Dlfp» 

34’  Ih  24.  Id  quod  ita  fpecialiter  quoque  con- 
ftirutum  cft  iri'  caulis  Ded  Untcrgung^  / j.  P.  W. 
p /.  tit  f.  (JrflliA  tlieJC.  utpote  in  quibus,  li-  • 
cet  magni  valoris  nierint',  non  re^a  appellatur 
ad  Supremara  Curiam  DicaUerialem  , led  pri- 
XBum  ad  judiciun, proxime  luperloreni  rei  fitx, 
i.  ita 

. / 

:■  -e' 
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ita  tamen  t ut  iUi  Senatores , qui  primam  dixe« 
runt  (ententiam , fur^ece  debeant , poA  demum 
ad  lupremum  hujus  Ducatus  jqdicium  J.  P.  Wf 
p,  u th.  fp.  §.  dbn  tc.  Ord.  Dicaft.  p.  g, 

tst;  3.  §.  fili,  Plebft  ad  /.  P.  IfZ  p,  i.  ib.  140.  & D« 
Lauterbach , tb.  7S»  Bocer  CL  6.  Difp.  34,  tb.  gp, , 
Joh.  Oetingery  de  Jur,  ^ coatrov.  um,  ac  fin,  re» 
ffmd.  Ub.i.  eap.i6,  s.io.  ii lib.  2.  cap.  4,  a.f.  non 
obftante  Ord.  Wurtemb.  sdific.  ^auoi^nuilg 
pag.  70.  6^  71.  ubi  in  caulis  « fi  vicinus  novum 
Sffificiumextruere  vel  mutationes  ardium  exteo- 
nas  facere  velit » in  civitatibus  Uotcrgotlg^ 
m)h  Q^ailbaftbfCibet/  in  pagis  autem  firultetus  dL 
lotum  judiciimit  abibitis  femper  peritis  in  arte» 
•cularem  infpcAioneai  fuCcipm  & fententiam 
dicere  debent,  a qua  in  pagis  ad  ordinarium  |ia« 
dicium  civitatum  . & in  urbibus  ad  prxfeAufli 
^urg^magiOros,  imb  fKbilt/  & fi  in  ci- 

vitatibus fe  denuo  j^vatos  putent,  adjudiceoi 
' Tubiagenfim  vel  Stutgardaaaum  appellare  de- 
bent, exclufa  omni  idtepien  appellatione  prout 
deduximus  ypl.  jg,  Coaf,  Tnb.  ig.  n.  43.  feqq.  nem 
dicendum  efi  , quod  ilii  fit  derogatum  per  Jua 
• 'Wiirtemb.  & Ord.  DkaH.  prout  refpondet  Bo- 
caus  «LtA.39.  vel  quod  locum  habeat  in  illis  cau- 
•Cs,  qute  .de  Jtm  ^urtemb.  ob  fummam  defi- 
.cientem»  ad-Dkafiesiaita  appelhri  nequeant,  vel 
ordinatio  zdificatoria  refidngenda  pKcife  «d  ot- 
ium de  qua  loquitur;  mann  nwntt^^fnet  eimm 
'nititn.^()4uptba«tbun/  obet€nberung  aitfjerb<db 
4<inid  gMtn  felnni  S^ot^oin  bortiitmiiM 
dliltt/  eunt  ,€ju>ue  aedificioaum  admodum  psivi- 
1 H Icgiaor 


€lKp.  I.  D(  PrfpUegrii  ffUrteub, 

kgtats  6nt,  ita  w nec  appeUatio  indiflinde  in 
illis  admittatur  Brunnem.  L.  f.  n.  8.  de  afpeB, 
redp.  Stivk  ia  nfn  tnoJtroo  §.  tj.  & Lauterbach 
m CoOeg.  toeor.  pra3ko  §.  de  M O.  N.  Egoi»‘  - 
Canfd.  Ttdmg.  i8-  vol,  8^  a*  48.  ^ 49-  Uti  quo- 
« que  ftepius  tales  caufz  DcK  UnrerdOtid^/  ad  Ju> 
dtcia  ordinaria  przfeAurx , per  appellationem 
devolutz , ad  Dtcaflcrium  tandem  delatz  ibiq'je 
decifz  funt.  v.  g.  in  caufa  Appell.  bon  ^UfltKUV 
A.  1681.  ben  i^ten  Scpt.  3n)ifl^en!DS(feael  £u^ 
im,  ^vldgem  Appeilanten,  Contra  ^wn^^cwctB 
Appellarm  lapidum  pofitione  & agri- 
menfrone  a Judice  LuftnavienS  bed  Untergangi 
.fiBi  & caufa  deinde  ad  totum  Judicium  8ufhiatt 
/delata,  £e  tandem  ab  ejus  lententia  ad  DicaAe* 
rhim  appelbtutn  eA.  Ubi  fententia  confirmati* 

'Et  in  caufa  appellationis  ben  ^tut^arbt  ^ffen 
'Contra  Sfiolffng  ajodice  Stutg.ben  Untirgana/ 
rad  totum  judicium  Stutg.  appellatum  & deinde 
caufa  demum  ad  DicaAerium  fummum  ben  13, 
'Scpt.  Anno  t74t.  deroluta  & ibidem  decifa.  Sed  - 
•qusritur , an  in  hifce  cauiis  pagi , efnem  Unttr^ 

* gattg  bed  ^oxfft , appellari  queat  ad  Judicem 
>harum  Caufarum  civitatis pratfe£luralis,obcr  Ull^' 
fcr^dng  ober  Untetgang  ber  ®tobt,  ba^in  felbig 

6e  rc£le  negatur,  & ita  judica* 

* tum  f^uit  in  DicaAerio  in  caulis  Appell.  Niirting. 

& Stutg.  de  Anno  1592.  & 1594.  licet  contraria 

^allegerur.confuetuda  , referente  Bocero  CL  6, 

‘D  34,  tb.  ap.  & exprefsi  confirmat  J.  P.  W.  p.  u 

* (il  fp.  /.  no4)  • Ubi  verba  omilTa,  ex 

veCuAioribus  Exemplaribus » ita  fuppUnda : 00 

‘ : ' otbntn 
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orbntn  tmbfV^en  tvit/  erfHid)  tit^gemein  m 
Wnim  Untergflng,  tt>(e  bj§l)er  g^ctK^n/  flirtin 
Obet  Untergeridpit  Cve  Obcr  Untcrgang’  fecun- 
dum Bocerum  no(^  au(^  glcic^  nbn(  (m 

unfct  4)off9Wltf)t  appdlirt  nxcbcn  mbge/  obfer- 
vaiue  Bocero,  <U3.  loc.  (bnbertt  fo  (inerbucc^ 
brt  Utitecgdnger  0pru(p  bef(t»er<t  iw  fcpn 
meinet/  fonbwfflbig  fur  fcinorbentUcpOberobrt 
^tabt#  @cri4>t,  baruntcr  Me  ®uter  gelegen,  be#' 
tentivegen  @tritt  furfuHenn:.  (bocf)  bo  untet  be/ 
nen  ©eric^tti^^erfonen  uu(^  Untergdnger  n>dren/ 
fo  beh  (Bprucp  geben  belffeti/  boOlbIge  in  foU 
d^en  oufflcbcn/ unb  ibre(Steflen  mUan^ 

bem  cmd  benen9vail>«^rfonen  erfebetwetben:) 
fUi)  gtbubrlicf)  berujfen  / ‘unb  mag  oon  felbigem 
'oQererfl  weiter  f&r  unfee  J^ojfgeric^  appdliref 
tverben.  * Rationes  in  eo  coniimint,  quia  l Oju* 
dex  competens  appellationis  dicitur,  ubi  bona 
(ita  in  J.  P.  W.  p.  i.  tit.  fp.  jf.  narflbetn  ac  t.) 
illi  judices  Turgere  debent , qui  primam  fenten* 
Ciam  beti  Untcrgang^  pronuntiarunt , aliique  fub» 
Biruendi,  qux  qualitates  haud  quadrant , auf 
ben  Obet  Untcrgong  ju  ©tutgarbt  unb  tibini» 
. gen , fi  in  aliis  przfeduris  caula  decifa  ab  infpe- 
(flonbus  , & cum  3.)  vox  Obetgerfd^t/  ambi- 

Sua  fit,  fboque  modo  ouf  bd<  (Stabt^ritflt  re- 
rjngi  queat , habito  refpeflu  auf  ben  Untet^ 
gang ; & infuper  f.)  mannber  ®tufgarber  ob«p 
^uMnger  Untergang/  fententiam  dicat,  benedici 

Jueac,  quod  appellatio  facienda  fit  on  bat 
)bet/1inb  @(0bf^@eti4)(/  idcd  verior  fenteiv»; 
tia  cil,  quod  in  caufis  bel  Untcrgongl  / ad  om 
H a .1./  . dinariuoii 
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binarium  ^dicium  vel  proxime  fuperlus  appei* 
landuin,  & deinde  demum  ad  Dicaflcrium  fum» 
num  provocandum;  Plebit  isd /.  F.lV.p,i.tS,  - 
140.  Oetinger  de  fer.  ^ contravm»  limit.  8^  fia^ 
reg.  lib.  1.  c.id.  ».  10.  ^ Ub.  2.  c.  4.  n,  43.  Bocer  d. 

6.  Difp.  24,  tb.2p.  Lauterbach  ad  /.  P.  IV.  p.  1. 

7f.  Vol.  S.  ConfU.  Tubing.ij.  n.  27.  ascite  ad», 
■41,  nbi  «.  42.Jeqq.  ad  contraria  refpondctur  ar- 
gumenta. Ec  ita  in  caufa  ibidem  allegata  judi* 
«avi  aac^0{utgac5t/  ubi  boti  bon  0tobt^Un^ 

' ttr^aitd  |o  8.  on  ba^  Obergencbt  )u  0tutgo(bt 
appellatum  fuit.  Notandum  iniuper , quod  in- 
terdum in  Cancellaria  judex  remiflTionis  ex  jgfta 
«aufa  petatur,  & detur.  Ego  inConfil.Tubing. 
ei.  ».  12. 34.  ^ Si’  & quandoque  ex  bo, 

nit  rationibus  fupplicando  obtineri  queat  • ut  a 
iudice  bed  Untecdatld^  Aatim  «aufa  ad  Dicalle- 
tium  devolvatur.  Bocer  r.  6.  Dip.  34.  Q^od  li 
vcr6  V.  g.  in  caufa  retra£lus  judicium  pagi  fen- 
tendam  tulerit,  tunc,  juxta praxin  Wurtember* 

Sicam,  vel  ad  Dicaflerium  vel  ad  ordinarium  ju- 
icium  Civitatis  praefe^luralis  appellatio  fieri  po- 
t«fi,  prout  infra  cap.  8.  §.  la,  & i|.  plenius  evi- 
^um  dabitur,  quamvis  hic  graviter  obfiet  J.  P, 

y / s.  XXIX. 

SECUNDUM  judiciutn  AppcllaCorium  fudi 
Chntates,  Stiitgardia  dcTubinga,  denominans 
ttrr,  @mbt  Obero^tW. }:  f.  w.  p.  u tu.sp,^ 
i*Jp.  ^ abft  & juiisdiftionem  fiin- 

habentin Caufia,'  coiram  judiciis  civitatum 

&par 
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& pagorum 'a^  s,  quarum  valor  excedit '2 d.  H- 
*bras  unciarum,  non  ver6  fummam  50,  flot-eno» 
'tum  efficiunt ; &dtirt  20.  4!)WiJr 

t)od^  m'0t  ?o.  bcirtffrn  J.  P.  W.  p.i.t.jj. 
$.  ba  db<r  \bioHt  in  di^er,  Befoldus  tb.  lOf,  fle  B. 
'D.  Lauterbacn  tb.7$,  Bocer.  il.  6\  Dijp.33.  th.24» 
Anton  Winter  de  ajjijof,  p.  u <!gp,  3.  n.  69.  ^ 

- 'i]bi  addit,  ^od  ao.IibHe  conficiant  quatuor-d<^- 
cim  florenos  fle  o&o  folidos quoruito'  Viginfi 
o&o  integrum  rcpnrfcntant  florenum,  quibus 
cx  Speciali  Refolutione  fle  Referipto  Sereniffi  Du« 
cis  Eberh.  Ludovici  de  Anno  1718.  Den  h Sepi; 
& A.  1724.  ben  19^  Aprilis  §.  t , tertium  judicium 
fuperius,  ObirgctT^l  adjunflum,'  fl(  in  locis  fa* 
pra  fle  infra  montanis  untet  unD  ob  blT  ©fdfg 
iiindaturo,  nerapie  Ludbviciburjgum  Dn.  Mofer 
in  dtiflmk,  ^rcbiv,  Sec,  m8.  M 46.  Et 

^iaem  iri  locis  frifra  - mon^nis , ^fltlb  Iintllblt 
^tlifl/  StD^rdia,'  fle.in  locis  (upra- montanis, 
coni)  ob  bir  Tubih^^  ^indiflindi^Lur 
doviciburguth  judex  com‘p«|lens  eft^,  "linter  &• 
^eff.  p.  I.  cap.  2.  k.  7j,'  giiod  fi  autem  Sententia 
ab  ordinario  Judicio  ^utgardiano  vel  TubiritenE 
fertur,  tunc  h*0  dUo  jumcia  fibi  inviceiri.  Joco 
appellatorii,  initervii^Vifa  ut  cauf*  Tubingenfes 
StutgardiStti  de  StMt^rdhhxTubingam  t/ahan- 
jur  ibique  in  appellat loiSt  te rmirieritur  bfdinall 
'WUrtemberg'.  iEdffTcat/oiLai.  doceri/.  6.D.34» 
w.  ap.  Befold  de  cap.  4»  n.  3.  p.  149,,  uti 

«pius  in  praxi  oki^rvaftum  fcimusj  ijpn  enim 
a propria  feqteiftia  ad  ipfos  deriuo,.  contra  n^ 
<u^'  appelhtibhum V provbcari  poien', 

' H I afius 


Cap.  I.  De  PrhUegSs  ffUrtemh, 

aliui  iVquc  fuperior  jgd6x  adeundus  eft,  L.i.  /.  j. 

' L,  2 i,  j:t,  'de  appellat,  c.  3,  de  appell.  in  6.  Nw.33^ 
‘eap.  ‘4-  Bcfold.  Coa/.  238.  n,  21.  fS  de  appell.  cap.  4. 
•/.1:  quod  fi  tamen  in  Ducatu  Wurtembcrgico, 
■bom-Olxr^^Ciieric^t/  fententia  lata  in  caufa,  cujus 
■fumma  fuerit  intra  jo  floreaos,  & expenf*  litis 
■fimul  adjudicat*,’  tunc  ad  dicafterium  appellatio 
'fieri  nequit  juxta  Befoldum  in  Difp.  de  mtlUta$. 
'tb.81.  vid.  cap.  8»  jf.  8»  t'  > 

c • < §.  XXX.  ’ • 

TER'TIUM  vero  & Supremum  Judicium 
- Appellatorium' cftDicaflcrium Supremum, 

©eriefit A /Ober>.?)6f9<ncfet,  Obtr^Appellationy 

'quod  in  toto  Ducatu,  nomine Serenif- 
' funi  Ducis  Wuitembei^ci , Jurisdiftionem  ordi- 
nariam exercet.  Ord.  Dicafi.  p.  7.  ttt. i.  $.  t.  ibii 
^tr  wollen  on  unfet  @raft,  unfcrm  .^lofaerid^ 
imf«  jurtadiAioh  unD  ©cric^wBnxmg/  fiber  bit 
‘Appellationis 0ad)cn/  fobdtan  emtacpfln/ unb^ 
toni  bcnenfcibm  nn^fingig,  biemit  gegeben  uno 
bcfotjl^O  bdbeit.  6t  Referiptura  Generale  de  An. 
1699.  ben  i.Novemb.  ibi:  ^untnbleti  nber  un^ 
■ ferem  ^rfUic^eti  J[bofgeti(^t>  ali  toelc^ci  nn* 
Wt  ©.O.pag-  * J.  inalien  Appellationis  uno 
Remifitoni  s 0o(^en , an  uttfiret 
bi^flen  • ®eric|>tiitt>ang  unb  Jurisdi^on  bat^ 
nicbt  nut  ben  gejiemenbenRcfpeft  unb  ®<l)orfam 
cmeifen,  fonbem  oueb  tc.tc.  quod  integrum  ex- 
hibet Dn.  Hxberlin  in  anpend.  No.  j.  lentent.  Di- 
eafter.  Winter  de  jdm  p.  i,  cap.  2.  n.  7f.  D.  D. 
• Schweder.  tnptr.  pnpUi  paH.^c*  n.  eap.  if» 

.-■*)  , • = -I  - /,I0, 

t . • . i.  { • ' 
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10.'  ita  ut  nullum  aliud  judicium,  neque  con« 
filium  regiminis  Winter  tU  p.  i.  c.a.  w.fi», 
«eque  Suprema  flmpcsii  judicia  jurisdi£lionein 
«oncurrcmem  hic  habeant  vel  pnetcndere  valeant 
}id  in  cap.  ^ 4*  deduximus.  . Hocquc 
Igitur  OicaAerium  Summum,  de  quo  nobis 
agendum  eO,  ell  illa  oculilfima  geminarum  Win4 
ter  de  p.  i.  cap,  4-  »•  f f<  & potiflimum  PRl^ 

htO  in  caufii  Appellationum  ^ que  fummam 
ilorenorumeficiunt,  jus  dio^i  potenatemOc» 
•que  rei  Irinam  Quodammodo  'juri^i^onem  hat 
bet  Ord.  Dicalier.  p.  2. 1. 1.  f.ufg  2,  Refcripti 
•Gen.  de  Anno  1699.  confier.  in  iement..Dictdb 
J>n.  Hsberlin  No.4|s.  '46s,.  & 463.  ubi  caufa 
.appellationis  d Cojlegio  <Uluihi  la  DicaUerio 
, ventilata.  .n  . ^ .5  s : ‘ -i»»,  ..  . j 

1 .-‘S.  XXXI.;»  • 't 

. Minimi  ver6  tam  arAis  limitibus  ejus  fplen» 
;dor  circurorcriptus  efl  3 Sed  S£CUNDO  Juricf 
.di^io  quoquejpli  data  c(l  iit-cauds  nuUitatuiPt 
lUtptnc  que <;oram  Judice  a quo,  quj  fcntentiam 
.nullam  dixit  vel  ad  quem,  deduci. polTunt  J.  P. 
.W:.,  p.r.  tit.  f6.  /.  ba-dbtl^Ord.  Dicaii.  p.3.  tit.fi 

($.  quamvis  tutius  lemper  fit,  ut  recurratur  ad 
.Judicem  fuperiotem  ad  quem },  maxime’Anullir 
-tai  per  malitiam  , .injwiani  aut  ibrdes.tpfius.jur 
-dicis  provenerit : ciim  judex  a quo,>  vix  ruma 
■ errorem , ob  philautiam  ,'.,agnoTcere  & corrigere 
ficque  propriam  fententiam  nullam  dicere  velit 
Gail  Lib.  I.  Obf.  i3p>,  m.  /.  Giilichad  Mynfingerum 
.Ctiit.  f ,pbf.  sp.  Laut^bach  ia  CPlleg.  tbew, 

fV.,  ’ ‘ preQka 


C|  Cap.  f.  Hf  

frSico  fi-4.adtit.Tl.  qua  fmt.  fint  appellat.  Bium. 
w proceff.  Cam- 1.  f (5.  0. 2f.  Bfifold  in  D^.  di  walr  • 
ktat.  tb.io.  Ut  tamon  Caufa  tiultiratls  ad  Dktm 
fleniun  devolvi pqflit , ncccilanum dl,  >ut  Sufab 
ma,  ficuti  in  appellatione  '5«.  flotenos  eficiat^ 
vel  alilis  c;iu(a  m appetlabiHs  Ord.  Oican.pMt.f. 
I.f.  f.q.  Refaiptum  Genenie  de  Anno  i7ii»' 
Bin  9>  Aug.  §.  i.  apud  Dn.  Hatberl.  ia  appemL 
fmnt.  Dk^er.  If.io.  Bcfold  adj.  Piur.  p.  t.  tf, 

7f'  dc  in  Difp.  ^ mMtMt.'tb.  i>bi'(irpiuc  ita  In 
fuprema  Wurtemb. Curia  judicatum  dicit;  pr««> 
iertimin  cau&  Appellat.  t>on  9hirtingcn/  bctt  7* 
Martii'  A.  prout  quoque  in  Camera  Impe-  - 
tiali  fumtna  appellabilia  requiritur  Blom.  in  tiro- 
uff.  €dmv.  tk.  46.  0.'J9.'-  4^  t 0.  M.  8p 
Roding.  i»  n.  Comer, ^.u  U33.  0.  31.  *Et  tunc, 
uti  in  appellatione 4 :ita  q^o^e  in  deductione 
principali  nullitatum,  folum  Dicaflerium  elt  ju. 
tkx  competent,  exduiis  aliit  judiciis  fuperiori- 
bus £>bet9<ci<^.'  arg.  J.  P.  W.  p.  r.  t.  S9-  §■  . 

l>on  0ac|^n  / Utpote  quod  tunc  demum  juris- 
dicionem  aUii<fup«rioritHis  judiciis  attribuit^*  fi 
cauOi  non  continet  $ol'fiorenosi&  tamen  ao.it- 
bras  unciarum  excedit  , ^ ut  omnis  cohcurren- 
- Tudiciorum  AppeH.  Stutg.  & TUbing.  cum  n 
neifro  Dicafterio  eefiet,  'Rcfcrfpt  Gener.’  de  A, 
1718.$.  I.  WintCT.  jtffef.  p.t.  cap.  7.  n.fln.  Et 
ita  in  caufa  Appellat.  potI  0tufgorl)  3ol).18crm  . 

0<^en  / )«  & ConlT.  jtWU 

aem  Appeilanten  / contra  Sfnna  aiiana  tO?apcrlp^ 
becmittiDte  Lieutenamm  <i|iba  btfiagten  Appella- 
t(t)  2*  Maji  Anno  171^  in  Dkaficrio  judi- 
? > catiuxb  ' 
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catum,  totusque  proceffus  annullatus,  quiacau- 
£a  fummam  florenorum  in  fc  continebat,” 
hineque  malc  & incompetenter  querela  nuilita- 
tis  contra  Sententiam  Judicis  Afpergenfis  coram 
''  Judice  Stutgard.  tanquam  Judice  ad  quem,  fuit  ■ 
inftituta.  PoOquam  autem  in  Dicaflerio , tan- 
quam judice  ad  quem  competente , querela 
nullitatia  propofita,  tandem  res  ben  ij.  Maji.  ' 
A.  decifa,  priusque  judicatum  Dicafleriale, 
per  Keferiptum  novidimum  allegatum  de  dato 
btn  9.  Aug.  A.  1718.  approbatum  fuitr  Sententiafc 
binas  hic  allegatae  legi  potiunt  apud  Dn.  Hzber- 
lin.  /ut  AYo.  UJ4.  ^1203.  inttr  fententias  Dict^erUL- 
Us  Similiter  quia  a Caulis  brt  Untergangi  non 
Hadm  ad  Dicatlerium  provocari  poteft, 
ideo  quoque  cauia  nullitatis  in  hifce  cautis  non 
ftatim  in  Dicatlerio  principaliter  deduci  poteft, 
led  coram  Judice  pratife^urali , 

ProcetTus  nullitatis , tanquam  Judice  ad  quem , 
inftituendus  eft.  Kt  ita  judicatum  in  Dicatlerio 
ben  19.  Jun.  s6i9.  in  caofa  Appell.  pon  Dlofcnr 
fclb  jmiff^en  Stnna  -^cUmn  contra  bcn^Iecfen 
Seud)ting(n.  Et  porro,  fi  nullitas  in  interlocu- 
toria  admitTa,  qu*  vim  definitiv»  non  habet,  ita 
ut  ab  illa  appellari  nequeat,  tunc  judicem  ad 
quem  excludunt,  & dicunt,  quod  judex  i quo 
litem  dirimere  debeat.  Belbld.'  tn  DiS^.  de 
tb.g.  De  extero  fi  caufz  fummani  appellabilem* 
non  habent , vel  coisaro  judice  ^ quo , vel  coram  * 

> judice  quodam  fuperiore , eincm  Obet  f 
ventilari  debent  vi  Referipti  Generalis  adducti  de  ' 
A*  §>  I.  quod  Tl  i judicio  pa^  cauta  v.  g. 

• "I  retra* 


46  Cap.  I,  De  PrivlUgHs  ffUrtemb. 

retrarius  dectfa,  juxta  dicta  in  cap.  8.  § i|«* 
runc  caufa  nullitatis  vel  coram  judicio  przfcAu* 
rali  vel  Dicanerio  deduci  poteil;  Ita  A.  1726. 
t)en  8.  Junii  in  caufa  Appellationis  t)on 
burg  jroifcben  *S>wbcrn  contra  ^fttKrin , judex 
Neccarwcyhingenfis  jus  retractus  denegavit, 
contra  quam  (ententiam  a£tnx  coram  judicio 
prxfe£turali  ordinario  Ludwigb.  querelam  nulli* 
tatis  movit,  quod  emtionem  & venditionem  ex 
ofljcio  annullavit ; hinc  cum  contra  & ultra  pe* 
tita  partium  judicavit,  fententia  hxc  in  Dicalterio 
annullata,  & caufa  nullitatis  & retractus  ad  hna* 
lem  decifionem  ad  Judicem  Ludwigsb.  denuo 
remiflTa  , fequenti  fententia  : ber  ^pella- 

tion6/0acbc  bon  L.  pife^en 
4)ub«rn  / JSutgetl.  Snroobncni  }u  ^teccarwei)# 
Cubn>ig6burgcr2(mbt6/  R.  Nc.  einctl/  fiy 
bnnn  Sbriflina  mtt  ISepftonb  ibr«6 

©criebti.  conilituitten  ^anti6 

3etg  0(btwibcr6 , Jfiutgerl.  ^mtivobnert  ollba, 
A.  T.  onbcrn  ^I)til6 , i(l  oUem  ^rbrtn^ 

gen  nacb/  iu9vecbt«fonnt/  bofbon  bem  9iicb^' 
ter  iJbepter  inftanz , mit  ou6gerpro<t>etier  Urtb^f 
nitbtig  geurtbclt/  »obI  bobon  appeiiirt,  mitbin 
befagte  Urtbel  lu  cailiren  unb  oufjubeben,  unb- 
A.T.  mit  ibret^lag  an  ben  9vicbt<t  ju  Cubmtgtt^' 
butg  JU  remittiten/  immafen  mx  biefclbe  biemft* 
bal)in  beribcifen/  bie  in  biepnt  Inftanz.oufg«benb#‘ 
tc  UnCojlen  aber  compenfircn  unb  bergleid)en. 

§.  50CXU. 

' TERTIO  picafterium  jurisdi^nem  fuara 
‘ - exer- 


Digltized  by  Googlc’ 


- . - in  Jmlicialibtu &fc,  67 

exercet  in  caufis  remiflionum,  quas  dicunt,  Rc- 
miflion^^  ©adS>cn  / n nimirum  caufa  Oatim  ad 
Dicafterium , tanquam  Judicem  primat  inHantix, 
per  Rcfcriptum  Ducale,  ex. juRa  & legitima 
caufa,  ad proceifum  & decidonem  remittitur. 
Ord.  Dicart.  p.3, 1. 1.  /,2.  ^ 3.  fg  p.3.  t.  38.  /.  r. 
^ 3.  Rcfcriptum  Generale  de  An.  1699^  t)en 
Noverabr.  confisr.  J.P.  W.p.i.  t.4,  ^ t.34.  §.f. 
^ t,  8u  /.  ttJO  nun,  Lauterbach  Di^,  de  jftram, 
perborrefceMt.  fb.  13.  Uti  tales  cauix  remifliohis  ia 
Dicaderio  ventilatx  btn  7.  Septembr.  1680.  ben 
at.Aug.  i^8|*  ben  lo.Septembr.  16S4.  ben  18. 
Septembr.  168).  ben  1^.  Septembr.  1688.  t)(tt 
az.  Aug.  1690,  ben  'tV.  Martii  1709.  bcn  i|. 
Septembr.  1714»  alixque  pluresnotx  funt,  & fx* 
piffime  fit,  maximi  in  caufis  arduis  & gravifli* 
mis ; Winter  de  ajfejf.  p,  t.  cap.  3,  n,  76.  talcsquc 
porro  profianc-apud  Dn.Hxberhn.  fubNro.  6t. 
66.  69.  fo}.  115.  aej.  jo8.  416.  48f.6jo.6j7. 
670.  81J.1&C.  ^ProcefHts  cap.  10.  exponitur* 
Sic  cvHn  Weinfperga  & Afta  prioris ‘infiantix 
incendio  periifTent , ) tunc  caufa 
Set6  tplbtr  bit  <35i>r(?e^tre  bc6 
ten  adDicaftcrium  fuit  remifTa,  & ibidem  Anno 
17.09..  ben  t6.Mardi  ab  ovotra<5tata,  & A.  1711. 
ben  15. Septembr.,  decifa.  NreL  1014.  & 1069. 6C 
'tjuod  perfonx  miferabiles  ad  Summum  Dicafle* 
tium  provocare,  & Privilegium  L.  nn.  C,  quando 
Imper,  inter  pupiU.  implorare  queant,  dubio  careti 
Lauterbach  (.  f 8.  adtit.de  md.  [XSchweder  t» 
Viip-  de  foro  perjbn.  miferah.  Thoma£  Di^!  de 
pignU  aditate  i,  U wdc.  Stcuv.  in  Di^.  de  mfe^ 
V ■!'.  Ia  rflW. 


Cap.  I.  De  Privilegiis  fflirtemb, 

. roNi.  jttre.  wm  ^ec^t  ^er  2(rmfeKgen  per 
totMm.  Et  interdum,  per  modum  quoque  com* 
promifli,  liteein  prima  inflantia  ad  Dicaflerium 
deferuntur*  cum  rcminciatione  redu6lionis^ 
revifionis,  reflitutionis  in  integrum  8e  aliorum 
beneBciorum.  Uri  fiflum  in  caufa  Antiditum 
Hofpitahs  Eriingcnfis  S.Cathar.  contra  Prxiatum 
Keifershcim,  qua  A.  1712.  bm  lo.  Septcmbr. 
pnmum  ibidem  ventilata  & deinde  A.  1714.  brif 
16  Jun*  decifa.  Dn.  Haberlin  fub  Nro.  roi;9. 
& 1 1 26.  & timilis  fententia  de  A.  r'701.  legi  poC> 
efl  in  Nro.  8 te.  confer,  c.  20.  in  Bne. 

. , ■ / • . - XXXIII..  . • • 

. An'  QUARTO  reditutio  in  integrum  inDi- 
«aderio  peti  poflit  dc  quatenus, de  eo agenduni 
erit  in  Cap.  < $. 

QUINTO  multa  extrajudiciaKa  tn  Dicade- 
rio  tradantur  Ordinat.  Dicader.  p.  t.30.  de 
quo  pluribus  dicendum  erit  in'cap.  zj.  ' * 

• SEXTO  qttxrirur , an  prorogatio  jorisdi- 
Aionis  locum  habeat  ? 8c  cum  non  nid  ratiorte 
caufarum  appellationum  & nullitarum,  juris* 
di^  o Dicadcrii  fundata  fit,  & caufat  remidionis 
oon  facile  neque  fine  prxfcitu  SereniflTimi  ibidem 
tra^lari  poflintf  ideo  regius  per  regulam  nega- 
tur.  Ordinat.  Dicad.  p.  2.  trt.  i,  /.  i,  2.  ?.  ^ p.  i?.'' 

n 2^^.  Hirte  in  Caufa  Appellationis  bbtt 
^im  ^Ohuftfn  ^urren  ^Seffagtin  Appeilamen/ 
eomra.Thomaim  Kuczenbergerum  ^(dgCCn  Ap*> 
pelUtm/ben  4.  jun.  A.  1714.  Nro^  t ii  $.  apud 
Hatbcriin.  pcoisogatao >JurMi4lionis  e6.  minu* 

1 attenu 
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f'  — ; 

attenta  fuit,  quod  infupcr  mutuus  deerat  Con- 

fenfu^.  L.  i^.de  jnrisiiSt.  D.'Ley(er  in  Dijp.  de  pro- 
iro^at.  jnrisd.  tb.-tt-  & in  Caufa' Appelfationis  t50fl 
^(t)0rn&0rff 'A?  iti4  Den  n.  Jun.  Nro.  nzr; 
* fuit  itidem  fafla  prorogatio  ab  Appellato,  8t  tei 
meritatibus  nec  'non  pun6fo  formaliunt  rcnun- 
tian)m,'&- petitum . ut  in  caufa  principali  proce- 
datur, fed  appellatio  in  utroque  cafu  pro  deferta 
& non  devoluta  habita 'fmt.  Qtrod  fitaiVien  jcfi 
risdiffio  Dicaflerialis  exprefle  prorogata  & caufi 
per  fpeciale  Refcriptum  Sercmflimi  ad  Dicaffe-i 
rium  remiffa,  tunc  nullum  dubium  eft,  quiii,  lif 
caufa  remiflionis,  tra€lari  ibidem  podit.  Uti  fa 
ftum  in  caufa  remiff.  bccber  ^ecfttr  ^omh>tflert 
tifib  3uffcttl)quftn  ^lAgete/  contra  ^mn  SRtInjf 
l>Qft5rih«r(i^i  ^c^erf!ln'bori  (^fcrni^cim  55eflag* 
ttil/^i  exprefsfe  jurisdiifionern  prorogavit; & 
remimonem  petitam  per  Refcriptum  de  A.‘i^8n 
iHtt  ^o.  Aug.' tahdemque' A.  1685.  hen  t;.  Sept^ 
Sententiam  • victricem  ebtinqit<  fub  Nro. '42'6. 
apud  Haberlin,  veT  fi  iri  Difcaftet^mm  ftifnmuri 
eompitomitfatw,- qufn  fecipi  caufa  queat,  c6m^ 
probat  ■ J.‘  P.  W.  p.  i.  f.  tf.  §.  (ftl  ^oll  obef.’  & t.76'. 
5.  pom^ne^fpnid^.  Lauttrbach  ^.  74.  7;;  de  re- 

eept  oniar^tr.  conkuc.s.  §.  if.  ' ' " 

ii*.  . .n'  ? • i*  V ■ ■ 1 1 1 tl  t I . ' ( -li -■ 

- f a!  •'!  35JC3C4V*^  1 f ' .**• 


3 • • SEPTIMO  certimi  tfV,  ‘ ’^o6d  iecohveiitio  i'nf 
Secunda  inrtantiai  non  adthittatur.  drd.  Dicartei'.’ 
Iit.  6 - J.  P.  W.  p.  ri  t:  hinc  in  mandato' 

Dicaderiali  Ord.  Dicad.  p.  i.  U 8.f>4.  p.  hatd  ' 
verba  occununi : 5Kein  in  bortger  Inftanz  ffirge<' ' 

I 3 btai^tc 


7®  Cap.I.  DcPriviUgiis  IfUrtemb.  ^c. 

bracf>t€  RccoTivention  unt)  ©cgen^itlag  ffiljtctt/ 
biefelbcn  txrarmvocten.  cum  re(lri£\a  iit 
(ecundz -innantiz  cognitio,  neque  ille  de  alii 
caufa  judicare  poiTiC  quam  qu*  per  appellatio* 
'nem  ad  illum  delata  eH  Brunnem.  in  Procejjk  Civ, 
cap.  10.  n.  7.  Befold.  de  appellat,  eap.13,  jf,  1.  D. 
Stryk.  ia  nfu  moderno  ad  Ut.  n/eiim,  qui  appeliave^ 
rit  ia  provincia  defendi , ^ in  Dijp.  de  recoawatuff 
ide  ad  L.  14.  C.  de  feat.  ^ interlociit.  ^ 2f* 
ubi  liinttant  hanc  fenCentiara  , fi  ab  inierlocuto« 
ria  appellaCum  & judex  bene  appellatum  elTc 

{jronuncict,  tunc  enim,  fi  lis  adhuc  ineo  fiam 
it,  ut  reconveniio  in  prima  infiantia  potuiiTeC 
infiitui , nec  in  appellatione  rqiciunt  reconven* 
tionem.  conFer.  Mevius  p.  f.  dec.  sfci.  Et  ita  in 
fupradiila  caufa  Appefl.  Mundelth.  fubNr.  1115^ 
apud  Hzberlin.  fusque  deque  habita  fuit  recon* 
ventio  injuriaruin  & petitio  eventuaiis , utpote 
'quz  in  judice  quoque  prorogato  vix  pedem  hgit. 
p.  Stryk.  in  Di^.  de  reeoaveat.  cap,  3.  §«  ip.  fed 
pun£lo  formalium  judicatum  & appcliatipdene» 
gata  fuit. , In  caufls  quoque  rem'iffionum  recon* 
ventiones  re£le  admittuntur  J.  P.  'W,  p:  1.  t.  24, 
/.  fin.  vid.  cap.  ti,  cum  fint  primz  infiantiz, 
Plebfi.  ad  /.  p.  tf:  p,  i.  tb,  s/.  8c.  quod  judex  fe- 
oindz  infiantiz , fi  judex  primz  infiantiz  de 
caula  conventionis  faitem.  judicavit , nihilomi- 
nus de  reconventione  fentendam  bene  ferre 
queat , evidhim  dedit  Petrus  Frider.  Mindanui 
. de  coatiaent.  canf,  lib.Sf  e*  6,  §.  itf.  D.Harpprecht 
C<  6u  n,  4t2» 

■ ■ 
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SUMMARIA. 

De  officio  Aflcflonua; 

6.  Secretarii.  ■ ^ ; 

7.  Ejusque  AdjonOi.  . 
5.  8*  Adrocatoruin^  ^ 

5.9.  HedcHi.  '•  - • > 
$.  4.  OeOoaiiiio  vicc  Pra:.  < $.'  10.  Et  - taiidem  uiuitii 
flde  reliquisque  Domiois  I officio. 

• Affcflbribu*.  J , 


{.  1.  Dicafteriutn  quot  per. 

follis  conftet? 

9,  a.  Agit  de  Domino  Judi- 
ce ejttsnue  'qualitatibus, 
$. £t  officio.  , ‘ ; 


li.  iv  . 


SUmmuni  Dicaneriutn  Wufterhbcrglcum  Se2 
renini  Ducibus  Wurtemb.  Omni  pretiofo  Ia- 
pide pretiofius  femper  habitum  , tcftanrc  pratfa» 
tione  Ordinat. Dicaflcriaijs  dcA.  1587.  ibi  : (^0 
befcljlcn  roir  fi>lc?>em  n<it^  'borbcrifl  Unferen 
«i(htet , unb  Unfertf 

.?)ofe  nlft  jmat  in . Diefcm  Unfcrmt  5^tf}enfl>umh 
beti  3ung(len®eticbW/  unb  bnrumbcn  nicbt  ba6 
gerinsfie  ^(einob  beffelben. ‘'^'imcr  de  ajjijf.  p.  i. 
cap.  4.  M.  ff.  & tredccim  pcribnis  principalibus 
cpnftare. debet,  mempe  Domino  Judice,  &duo^' 
djccim  AirelToribuBy.reiervato-tamenijure  adden-’ 
di  & minuendi  Ord.  Dicafter.  p.  i.  t,  t'.  jf.  1. 
hinc  nec  hodie  numerus  pratfcriptus  accurate, 
obfcrvaiur;  fed,  teDante  experientia,  piaret  ad«  ' 
Tunt,  nili  quod  ad  fententiam  definitivam  feren.- 
dam  requirantur  praedic  8,  & ad  intec)ocutonam.- 

prae- 


.71  ^ • • Cap.  n,  . 

praecifc  6.  Affeffores  ad  minimum  prjefentcs.  Or- 
din.  DicaQ.  §.  i V.  cap.  ip.  jf.j.  Et 

quidem  (figuntur  ^ ex  Nobilibus,  Literatis  & 
Ordine  Provinciali.  Ordin.'  Dicafl*  p.  i.  tit.  r.  3, 
inter  de cap. 3»  n.tf.^p.2.  inproemio 
ubi  nomina  Dominorum  Judicis  & AiTenbruin 
de  A.  161 per  verius  deficripta  exhibet.  Dn,  O/ 
Schweder  m jer,  pteblico  part.^ec.  ft9.  s.  cap^if. 
/./6.  hineque  vulgo  dividuntur,  in  tria  fcamnat 
(er  ^bten  obte  3U)tlic^n/  btr  unb  bir 

£oill>f((>af|«S5ancfl).  Winter  de.^JJef  p.  /.  cap.  3.  ' 
n.  if.  cap.  6.  9. 30.  prout  etiam  in  Judicio  Im- 
perii Aulico  divifio  fit  in  bie®raftn^uni)«?)etrcn^ 
«anef  unb  Det  9vitte»  oDec  alfo  gencuinte  gcle^rte 
53oncf . UfFcnbach  de  fud.  Imp.  Aulico  cap.  6.  /u^.  2. 
&iaOm«ra  Unp.  quoque  nobiles  funt.  Blum^ 
ia  Procejf.  Comer,  iit.  Roding.  m.  n.  Cam, 

Ub.4,t.3.^.  r 


j»  Eminet  in  Dicafierio  C.iput  & Judex  Dicafler 
nalis,  Eligitur  & conAituitur 

Przfes  Summi  bujus  provocationum  Tribunal» 
^Sereniir.  Domino  Duce,  cui  etiam  velPrzfidi 
Confilii  intimi  juramentum  AiTelToribus  quoque 
preferiptum  v.  ^ 5.  in  Cancellaria  pracAat.  Ord.- 
DicaA.  p,  I.  t.g,  fk.  30.  : Et  debet  ad  minimum/ 
npbiHs,  Ord.  DicaAji.  i.  U u 4. 2.  literatus « lin»  * 
guc  latinat  0c  proceflus. peritus,  in  fpecie  autem  ' 
O.dinationis'  DtcaAerialis  & Jurium  Provincia- 
lium bene  gnarus  efle.  Ord.  DicaA.  p.  1. 1.2.  /.  r. 
ifi  iJ.  Bocce,'  Ct  d.  D.  2.  tbk  24. 

Win- 
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Winter  de  jdjfif.  p.  t.  cap.  7«  «•  P-  D.  Lautcrbacfi 
n CoUtg.  tbeor.  pra&dt  §.  s/.  ai  tft:  v.  ‘dejudic.  Et' 
in‘hoc  fe  exerit  differentia  i reliquo  jiirc  Viir- 
temlbergicc^,'  fccunduni  qudd  judicesjuris  impe^ 
rlti  non  plani  repelluntur;  fed  juris  periti  legendi 
fbnt,-  quoad  fieri  poteft , T.  P.  W . p\  r.  t.  2.  'pr. 
que  in  d^er.  D.  LauterbkB't&.';.  add,  Brunnena» 
ad-f^i  17,  C.  iemike.'  p.  u' cap.yl . 

m 4.  ^ /f^.*  Befold.  in  pi^.  "de~  hhUitat.  'tbfi23l 
Stryk.  WDifp.  deptfe  andlphat^  caf.6.  9. 12.  usMp 
ai  n.  id.  neque  Ignobiles  de ' Jure  Civili  exclii^- 
dontur.  D.  Lauterbach  fld J.  P.  W,  p.  1.  tb.’2',  ^ ia, 
CoUegi  tbeor.  praQlc.  /.  i/j  ad  iit.  ip.  de  indic.  Wid-. 

, . ■ • . rs  . 


\ rn  I.  ;i'.‘ 


§.  Itf. 


u : 


Ejus'  o£ficium 'confi/lit  iq  &ire6iorio , quod' 
pratfens  gerit*,  neque  enini  abefie,  fcd  jufto  tein-. 
pore,  Seifidnibiis  picafierialibus  interefie  deber>- 
Ord.Dlcaft.pw.-i.a.  J, i /.  nifi  juft^ 

cauia  V.  g.  morbi  impeditus  fit ; turic  enim  ^ itij 
cafu  abftnti»^  proximum  Nobilem,  ben  d(t4l<ii, 
bon  5l6rl/  fubfiiiuere  poteil,  vel  Domi*, 
mirms  Vice  PrJefes^  fi ‘quis  confiitutus  adeft,  offi-]i 
cio  'ejus  defungitur Ord. Dicafi.  'p.  r.  t.  2,  jf.  3., utL 
qudque  in'Pr*fe^fis  Wurtcmbergicis  juris  eft,c 
. j;P.  '^•‘p.  i,  ut.  $:$.  un6  m^nn.  l^tetb,^ 

in  ii^er.  j^.  commna.  ^ If^rtemb,  p.i.  ih.  7..  VL* 
Direflorii  habet, Sefiionis  prsrogativam  & p'r*«: 
cedentiani  fi:  vota  rogat',, ita  ut,  pro  gravitati ; 
caulat diverfitate  votorubj , bis  vel  ter 
fcreg  ad  Votum*ferendu'm  evodet‘Ord.  Dicafler. 

*V  . p.s. 


'n 
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p,'S.  t.  34.  f.  ta.  rf.  & fi  paria Cunt,  fuo  Caiculo' 
majora  f^cit  Ord.  DicaHer.  p.  t.  J.a^  §*f.  ^ p 
t.34,  (.  t4»  & tanderq  ConcJufuJD».  juxi^  j}luxa|i-  • 
tatcin  vororum,  pronuntiat prout  quoque  ju«  . 
xls  in  PrxHdc  Judicii  Imperii,  Aulici.  UfTenbach  < 

4c  Jnd,  Imp.  Atdic.  cap.  4.  jeQ.  2.  'p.  u.  olim  ante  • 
colle^ionem  votorum  luam  dixit  > fententiam 
Ord  Aulica  de  A,ts^7-  p^>  9^od  hodie  fer: 
cus:  e(I«  . Deinde  Jicentiam  dat  AirelToribuai  fed 
nifi  duohuVuna  vice,&npnninad  treadiet^ 
ut  ii  picaner|0'abeITe  poflint,  hid,  juililltma:. 
caufa , ptures  abfentes  elTe  oporteat,  & qui , ul* 
tra  tempus  Concellura » emanent.  Salarium  Tuum ) 
qaotidianum,  amittunt  pro.qc^; 

cumdantiis  , ii  calliditas' & doliis  intercenerit,  rea 
adSerenillinium  eA  dej^tenda,  niliiiSerenjllimo 
. ipfomet  ulterius . tempus  emanendi  concejOvm. 
Ord.  DicaA.  p.  r.  t.  a.  Sin  vero  aliquot  Ai*  . 
felTores,  ob  Confanguinitatem  vel  aliam  caufam, 
Itirgere  debcnr,‘  ita  utaiumerusprsfcriptus  non. 
ctompictus  fit,**  tunc'  alios  Profeflbres,  Doftoxei,^ 
Li<;entiatds,  qulnbn  /unt  Advocati  & Procura*., 
tttres  DiCaAcrii.',  ‘ V.  f.  dt  yljjejf.  ibique  Brun*  > 
tietri.  D.Lauterbach  f.4.  ad  Ut.  v.  ^ Ajfiff.  item' 
Praefert  is  Superiore^  & Inferiores,  extraordina-  - 
rt6  f.  fubrtdhiriD  modo  ad  OicaAeriales.ieAioqef . 
atmrberi  perurit,  praeAito  prius  juranieqtoAflef-r 
foris  Ord-  DHtfa(l/p’l'^t.‘i^  1704.  bili 

xJ.FebK  6t  bril  i.Martirbina  vice , prstAito prius 
joraraemo  ,‘  Seltionibu8'DicaAcrialib!us  interfui } 
de' quo  iri  Jure  Kaitimo.  mhil  ckuturi)  extat  B.  D.^ 
Liitterbqch  i«  wrmtHa,  ^W^tteanb,^ 

X 1 . ..O  • -i'' 
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' P.  Ip  i,  10.  & n unus  exAfleiroribus  plan^moria- 
i,i:ut.,vel  alio  modo  officium  fuum  deponat*  tunc 
■ Sereniffimo  vacaturam  rdenuotiare  debet.  Ord. 
DicaH.  D.i«  t.a.  i,7*  • Sententias  quoque  fubfcri- 
bere  debet  Ord.DicaHer.  p.  r.  U 2.  (» 9.  Deinde 
pauperibus  Advocatos  ex  officio  ^t*  ita  tamen, 
ut  qualitas  inter  Advocatos.obfervetur,  illisque 
^ qui  plures  caufas  perorandaii  habenti,  & raa^ 
mum  lucrum  ex  Advocatura  percipiunt , ettam 
plures  caufx  ex  officio  demandentur  atque.in^ 
jungantur.  Ord.  Dicaffi  p.  1.  t.a.  p.-  y 7.  (.  p. 

17.  Ord.  Cameral.  p.  i.  t.  51.  5. 10.  BIum.  ta 
rProctjf.  Cam.  Ut.  64..  $.  77.  Roding:  iu  v.  Comer. 
Ub.  fK  f.  7«:  ,£r  fi  Judex  DicaAeriaiis 
fentiat  inaequalitatem  Advocatorum  i ' dta^tit  ab 
una  parte  fler  peritiffimus,  ab  altera  ver6  parte 
infirmior  & minus  exercitatus,  & qui  partis  ad- 
verfz. eruditioni  dt-  rei  agendx  dexteritati  impar 
efl,  tunc  officium  fuum  interooncre  & paiti 
fuccumbenti  fuccurrere  & ex  officio  alium  exer- 
citatum & qui  illi  par  efl*  adjungere^ebet,  Orrk 
Dicafl.  p.  r.  t.  2.  ^ 10.  L.  7.  C de  advocat,  ibique  - 
Brunnem.  .Wint.  de  Afftff.  p.  2:  eap.  i.  a.  24.  confi 
/.p.  Juramenta  quoque  ab Afieiioribus,  Advo- 
catis, Pedello  & partibus  tn  pleno  confefiu  Oica^ 
fleriali,  recipit  iliique  prxflantur  Ord.  Dicaflen 

f[.  1. 1.2.  J.  17.  W t,9.foL 90.32,33.  Paritet 

iiProceffius  in  fcnptis  peraAus,  A^a  AiTeflbri^* 
bus  ad  referendum  diflribuit  tali  modo : Utlfcc# 
flndbiaficn  5^r(icn  unb  *?)ttm  IKatb  uob 
@e(td>td^  Aflefibr  N.  N.  n>oUc  ftt^  In 
btn  btrabfcliUbdtn  AppeUationd^AAen 


\ 


V " ftp.  It:  ! 

foi6e  mol)l  but^Iefen  unt  cm4den  / unb 
4ok  er  bie  in  Faao  Sc  Jure  btfd^afftn 
fc^tt  beftnben  ivirb/  feitie  untertb4ni^  Reiation 
in  pleno  brt  ^pfgerkl^tt;-^  Collegii  auf  beit  17. 

-Ihdaji  A.  1718.  ableget!  / ^bingettbeti  8.'Martii 

t)on  ®6lnib  / *&*>fi;»t^Kee , Jung  cap.  ip.  • 

/•2.  In  genere  tandem  omnes  nervos  eo  inten* 

■dere  debee , ' iif' Ordinatio  Dicaflerial is  aliaque 
)ura  obrervemur  & lites  hifce  conformiter  ter« 
minentur  & in  transgreirores  poena  Aatuatur 
.Ord..Dican.  p.  r.  2.  omnisque  tumultus,  j 

confulio , nugx  9c  interruptiones  evitentur  Or- 
din.  Dicafl.  p.  t.  24.  f.  12.  Tandemque  omnia 
«apica  juramenti  in  Ord.  Dicafter.  p.  i.  e.  pi  /e/.  30, 
ianfle  fervare  debet.  • ' ' t • 1 

T,  ' .'  * • Mi  ^ ■ ' 

• S.  IV.  . ' 

Sequuntor  Dominum  Prsefidem  reVqui  Do- 
mini AireiTores  nobiles  ex  tempore  receptionis ; 

£x  illis  interdum 'Vice  Praefes  condituitur,cui 
vel  feniori  & proximo  nobili  AltefTori,  H Domi- 
nus Prxfes  abiens  eil,  omnia  fupra  di£ia  incum** 
buntOrd.  DkaO.  p. u tit.2.  f,  12.  cum  prsiklium  | 

hoc  in  cafu  ad  illum  devolvatur.  Eliguntur  ex 
Confiliariis  & Prxfe^is  Superioribus , di  reliqua 
nobilitate.  .Poli  illos  incedunt  licerati  j & tan- 
dem reliqui  Alfeirores  ex  ordine  provinciali,  qui  - 
non  prxeife  literati  & Licentiati  elTe  debent , ut 
plurimnm  (ecundum  tempus  receptionis,  nifi,^ 
pcrrpeciale  decretum , Sereniilimi  * aliud  ex  juAa 
eaufa,  (it.mindatum,  quod  tamen  raro  fit,  & 

^ood  primum  voiiim  Inclyta  Facultas  Juridica 

Tubin' 


i 
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Tubingcnfis,  longiiTimo  dixerit  tempore,  Li- 
'terati  funi  Doflores  vel  Licentiati  Juris,  &ncuti 
majorem  numerum  Affeirorura  conftituunt,  ita, 
ex  privatis  Do6toribus,  Confiliariis  regiminis  8c 
Profeflbribus  eliguntur,  ita  tamen,  ut  ex  hifce 
duobus  ordinibus  pauci  adhibeantur,  ne  impe* 
diatur  curfus  Legionum  & Collegiorum  Aca* 
dem.  nec  non  revifionis  & juftitiz  in  Cancella- 
' ria  &c.' Hodierno  tempore  audlori  hujus  operis 
primum  votum  ab  Anno  1744.  clemendinme 
■ concreditum  eft.  Catalogum  omnium  ‘A/Teffo* 
rum  exhibui  in  praefatione  nova. 

S.  V.  • ...  ■ • ■’ 

* Officium  AlTeflbrum  ert  grave,  & jurant,  ut 
Praefes,  quod  commoda  Sereniflimi  ante  omnia 
augere  & promovere , damna  ver6  avertere  ve- 
;lintOrd.Dicafl.p.i,  f.p  p.^o.  Uffenbach  i/e /«d. 
/wper.  Anlitfi  cap.  6.  fiibfea  ».  1.  ^feqq.  & Di-' 
“cafterio  cum  fidelitate  & diligentia  prxefle , fic- 
*quc  , fecundum  jura  Wurtembergica  & corifue- 
'tudines  honeftas,  &,  hifce  deficientibus,  fecun- 
dum jus  Commune,  poflibili  & fumma  diligen- 
tia & peritia  judicare  Ord.  Dicaft  p.  1.  Ut.  9.  ^ 
^.3.  tit.24.  $.4,  Hsqne  ad  §.9.  & quidem  in  ordi- 
ne ut  evocantur , ' vota ' clara  decifiva  dicere 
X>rd.  Dicaft.  p Ut,  24.  f.n.  impartiales  efle, 
neque  refpeilum“perfonarum  habere,"  fed  pau- 
peri , ut  diviti , jus  & juftitiam  adminiflrare 
Ord.  Dicaft.  fi.i.  t.  9.  Winter  de  ytjfejf.p,  1.  c.  9. 

ubi  laudat Dicafterium,  quod  hienunquana 
audierit;  qui' offerre  munera  aufus,  nedum  qui 

K I obla- 


/ 


VS  ‘ Cap,  II. 

oblatione  admilTiis  fuerit , confer,  proann.  prim£ 
^ jecHni/t  Edit,  Et  in  hoc  magna  differentia  fe 
‘ prodit  i jure  communi  Romano,  i)  juxta  quod 
' AfrcfTores  judicibus  in  oiHcio  rit^  & legitimi  ex« 
.pediendo  faltem  alfidebant,  jusque  rubminiHra* 
bant,  ut  Confiliariif  Struv.  Exerc.  4^  tb.  46.  ^ 
feqq  ibiqnt  Mulier.  D.Lauterbach  in  CoUeg.  Theor, 
praSi.o  /,i.  gg?  feqq,  ad  Ut.  w.  de  Jjfejf.  fed  Alfef- 
fores  Dicaflerii  vota  ferunt  & fementias  dicunt, 
;(icque  judices  funt  Ord.Dicaif.  p.i.  t.p.^  p.3.  ~ 
t.34.  uti  quoque  jutis  eft  in  Judicio  Imperii  Au* 
lico  & Camera  Imperiali  Reinking.  de  regim,fe» 
cnL  ^ Ecclef.  Ub.  2,  cl.  2.  c.  14.  Uffenbach  de  Indic. 
Imper.  Anlico  cap.  6.  Blupiius  in  Proceff,  CameraU 
cum  feqq.  aliisque  provinciis  Germanix 
■Joh.  Schilter  Exerc.  f.  §.  23.  ^ 24.  Winter  d*' 
p.  I.  cap,  2,  M.27‘  6^  feqq\  Sin  autem  com- 
modum vel  damnum  ex  lite  ad  illum  redundat, 
vel  partibus  in  quarto  gradu  confanguinitatis  vel 
affinitatis,  computationis  juris  civilis,  conjuii- 
‘6lus  fit,  vcl  contilia  partibus  dedit,  monuit  liti- 
gantes vel  patrocinium  prasditit,  vi  juramenti. 
Turgere  debet,  & fententiam  dicere  prohibetur 
Ord.  Dicarter.  p.  1,  t.  9.  fol,  30.  ^ st.  p.  3, 1,24. 
%.  s.  Jus  Provinc.  Wiirtemb.  p.  i.  tiU2.  Statut. 
Acad.  c.  IO.  f.  I.  verf  alterutri.  D.  D.  Harpprecht 
yol.  7,  Confli  Tnb.  2s.  n.  ap.  cbnf.  Uifenbach  de  Ju» 
dk.  Imper.  Anlk.  cap.  6.  fnbf.  f.  n.  is.  hincque  mo> 
nentur,  ne  ulli  partium  advocando  vel  confu. 
lendo  affillant.  Ii  caufaad  DicaUerium  probabi- 
liter devolvi  poffit , nifi  lis  Ut  propria  vef  con- 
Ouiguineorum  i Ordin,  OicaA.  p,  1. 1,7.  §.  3,  ^ 
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Ukp*ac  74.  J.  P.W'.  p.  I.  t.  j3.  Bo-  ' 

ccr.  Cl  6.  D.  28.  th.  2t:  Winwr  de  Ajjejjor  pJ 
t^,  ?.  n.  48m  nemo  enim  duplici  officio , airelTo- ' 
m & advocati  fiingi  potcn , L.  f.  f.  f.  4^od.  de<' 
Blum.  ia  Procejf  Cam.  t.  7.  & in  genere  Af>' 
fe/loribus  Advocatura  ante  Caliceiios,  t)0(  beticn 
0(^raticfetl/  in  judiciis  civitatum  & pagorum , ’ 
^tubt^unDI^o^ir^encliiten/  imcrdicitur,  ut: 
honor  dcdtgnitas  hujus  Supremi  OicaAerii  con>'’t 
iJet , & confervetuv  Ord.  Dicalt.  p.  1.  tit.  3.  /.  2, ) 
beni  tamen  I NobiLbus  aliisijue  extraneis  , &c,‘. 
operam  fuam  prxAare  poflunt,  cum  falaria  fuf- ' 
ficientia  ad  fu/lentationem  non  habeant  Wmtcr.'' 
^ P'*"  7.'».  ff.'< hinc 'Anno  1 598.  Sere- 

nUTiroo Domino  Duci  Fridcrico  fupplicarunt  pro' 
augendis  fahtriU.  ‘ JHic  notari  iterum  debet  dif»^ 
ferentia  Juris  communis , quod’  confanguineot^ 
non  repellit  a Judicis  efficio  D.  D.Grals  inDiSp.  • 
de  amicitia  tbtu  P^  2.  D.  Harpprecht  C.  ar  n 14. j 
An  vcr6 AflclToresSnterfe jun£Vi  in 
tertio  r gradu  confanguinitatis  & fecundo;  giiadu 
afiinitatis « '.ficuti  in  prima  inAamia  fiirgere  J.  P.^ 
^.p  ut  2.^  pag.j3^,it2  in  Dicaiierio  a votando 
abHinerc  debeant,  identitas  rationis  fuadoic  vi- 
detur, cum  fi  non  majus,  tamemidem  pericu-  ^ 
Ium  fubfit,  Sereniflimi  tamen  deciftoni  authen- 
tic»,  fi  AflrtfTores  interfe  jun£Ii  demeneiflimein-" 
Ktdumiconflituamur , ’tuto'  hzc  quxflio  reiin*^ 
quitur.  Quia  autem  fufpefti  furgere  debent 
aliique /prrogantiir  k quibus  nihil  objici  potefl,> 
ideo  Dicanenum  totum,  quia  Summum  ^.recu-  ; 
fari  vix  potefl,  Winter  de  Ajfejf.  p.  2.  cap.  finr 
.:V  ^ u.6a. 


8» 


B.  (So.  , vid.  Mylcr,  Je  fiat,  Imp,  p.  7.  Oip.  47.  Mw 

Erout  de  Camera  Imperii  ex  pluribus  docet  B. 

jiutetbach  iuCbUeg.  tb€or.pra3ico;§,24,  adtit.TU^ 
d$  except.  Porro  Judo  tempore  debet  compa*'' 
rere  neque  line  juda  caufa  abelTe,  fub  peena 
Qrd.-  Dicad.  p.  t.  t.  ii  f.  4.  6^  t.^.  §.  i.  Neque ' 
illicito  modo  fafliones  excitare,  cum  aliis  coi-' 
Indere  ftequeper  partes  ahos  in  fuam  fentehtiam ; 
trahere  Ord.  Oicader.  0. 1,  tiU  9.  Neque  vota  ■ 
ConlHia » di£la  licet  (utentia*  inanifedare,  (ed  | 
arcana.  & ConlHia  ad  mortem  usque  reticere'* 
Ord.  Dicad.  p.  r.  Up.  Neque  caufas  dudio  pro>  ’ 
trahere  & diderre  Ordin.  Dicad.  p.  r.  tit.  9.  Sed  ^ 
brevis,  non  tamen obfctirus,- in  votando,  efleV' 
ne  dies  rerum  verbis  teratur.  Winter  de 
pa.  eap,  f.  n,77.  c.9,  n.27.  Pg  73.  Neque  alios. 

AlTeflbres  in  votando  interrumpere  neque  Ad-‘ 
vocatos  in  orando  turbare  Ord.  Dicad.  p.}.h  74*' 
§.  17.  ita  tamen , ut  fententiam  Tuam , pod  vota  • 
finita,-*  corrigere  & mutare  integrum  iis  fit.  Ord/' 
Dicad.  p j,t.74.  /.  Ii.  Conformiter  ordinationi' 
Jud.  Imper.  Aulici  UfFenbach  de  Jud.  Imp.  ^tico  - 
cap.  d.j$UgeS.  5.  B.  tf.p,77.  tandem  Adedbres'^ 
fine  gravi  caufa  non  facile  mutandi , ut  doArinat 
juris  experientia  & dylo  curhe  fuffulta  feroper 
adfit , Ord.  Dicad,  p.  i.  tit»  r.  $.  t.  linter  de  ^ 
/t(/I  p.  7.  cap.fia,».  fp;  ubi  dicit  in  Curia  Wurtem-- 
berg.  novos  recelTus  hac  de  caufa  juramentum  ab' 
AlTelTore  DoAore  ad  Sex  annos  pofcere  & teda-^ 
tur , quod  ipfe  hoc  juramenmm  prxditerit 
dsfervieru  tantum  temporis  plene; 

I . , 1 * ‘ U'  ..  .•  i , t 1 
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• Pofl^  AiTeiToKs  firoxinam  locum  t«net ' Se< 
cretahut , . «dmodum  .necei&ha'  |lei4bhil  Dica^ 
flerii,  hinc  capacifliinus  debet  •«fle;  lingUK  la* 
tinz  peritus,  tcnninorBm  & aUegpMtonutn  Juris 
nec  non  pcoccflus  dc  Oidioat.  Dic«(Ur;'gnania 
Ord.  Dicaft.  pj  tit>  4.  > hodie  u(  ^urimum 

I«icentiatut  Juriik  ■ Jurat  inptenoDomiho^Judt*^ 
ciOieallcxiaii,  qttbd  utilitatem  ^ereftifllRB  pro<^' 
movere  damnuinque;  avertere'  velit.  Ordin.  Ot^  ' 
caft.p.i.  t.p.p^.Jr.  fle  officio  fuo  diligenter  ie«' 
gendo,  A^a  imbendo' reliquisque  ipfi  incutfi- 
bentibus  pneefl^  ,velie,  hinc  protocoUa 'clare  flt 
diftin^  , fineabbreviaRisis),  feribere  debet  On" 
dinat.  p.  i.  !.>  J,i» ' Suppli^tid'-^ 
nes  fle  memonalia  omniaqoe  A^a  diligenter  af**^ 
feivarc,  neque  aKcui  ada  dE  altata  mani^tare, 
aequ^  copias  isdll^  date,  'fine' 

praucitu  Domini  Judicis  Dicafterialis  flc*Snecoh-* 
digno  Salario  Ord.  Dicaft.  jk  i.  t.^  9. 

fol.31.  nifi  copia  fententiat,  Ord.  Dicaft.  p.i.  ».4, 

$.  12.  ,VeI  aaajjrimx  Infiantist  fint,  quat  Adro- 
catis  ii  Secretarto , data  recognitione,,  commu*;} 
nicantur  ’,  tefiSante  praxi  fle  Conclufo  bon  bem  . 

I i.Hovemb.  1644.  Porro  nulli  paitium  confiliiMu,- 
dare  , neque  illas  admonetel,  Ord,I)icalt#f;i,l49,:„ 
/bf.  jr;  p.  U U4. /.  14.  neque  caulas  retardare,  ne* 
que'^is  anteponere' fle  praeferre,  fed  ordfaiem  « 
praefetiptum  bbftrvare  ' Ord.  Dicaft.  p.Mft,  4.^.0,  i 
&fol.  31.  Sportulas  St  reditus  Dicafteriales  di* 
ligemer  ajnntkare  fle  rationes  defuper  nddere. 


/ 


»1  . ■ ; tap:n.  m \ 

Ord.  Dicaft.  p.  ju  fi  Dicafcerium  convocandum, 
debet  rem  deferre  ad  Sereniflimum,  numerum 
caufaruiD  communicare  & decifiohem  expe^are. 
Ord  Dican.  p. i.  t.4.  f,  3-  Deinde , . una  cum 
Aire(Tore  literato.  Calendarium  f.  Diarium, 

conficereOrd.  Dicaft.  p.  u 3,^^ 
conf.  cap.3.  (,  r.  & AlTelTaribus  literatis  configna- 
lionem  diaxime  antiquarum  caularum  mature 
oiit  tere,  Ord.  Dicaft.  p.  1.  A ^ /.  d«  1 &-  quoque  in  * 
t$mj>ore  citationes  expedire,  Ord  Dicaft, p.r.t.^. 

uti  quoque  Sententias  concipere ' legere,  ' 
mutare  & publicare  debet.  Ord.  Dicaft.  p.  1. 1. 4. 
$.  M.  Et  fi  ferix,  ob  partium  transadionem  vel 
contumacem  ablentiam,  fiant,  debet  alia  A Aa ' 
ad  manus  habere,  ut  dies  ad  decifionem  alte- 
rius  Caufx  impendatur,  Ord.  Dicaft.  p.  1. 1.  1 

/.  Id.  Catalogum  denique  Advocatorum  ' 
quando  jurarunt,  habere.  Ord.  Dicaft.  p.  1. 1.  7. 
/•i*  )ung.  D.Joh.  SchiJtcri  de  Stentor ,p<^. 

Sxere^fw,.  : 


:•>.  1 


S.VIL 


' ■ Ex  jufta'  caula  datur  Secretario,  bb  multita*  ’ 
dmem  negotiorum , Adjun£lus  Ord.  Dicaft.  p.  r. 
t.-4.  jf.  14.  qui  Judici  Dicafteriali  Juramentum 
prxftat,  quod  legendo  & feribendo  Secretario 
affiftere,  & omnia,  qux  ii  Judice  Dicaft.  8c  Secre-  . 
tario  ei  mandentur exequi , omniaque  ver6. 
a^a  & aflitata  Dicafterialia  redeere  velit.  Ord. 
Dicaft.  p,  I.  r.  p. /0/.  ;i.  ^ ja. 
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Ia  DicaAerio  nemini , nec  Advocato  Caiv- 
, cellariae^  utppte  quotum  plurcs  , teAante  pcaxi, 
nuameptaSc  ptaeAaada  in  DicaAerio  denuo  praq* 
iliterunt  caufas  alienas  orare  licer«  niTifit  Ad* 
vocatus  DicaAerii,  hinc  fi  reccpitta*  ^tur;  ipfi  de- 
cretum legitimationU,  cujus  fonnula  fub  No.je. 

. i Domino  Hcberlino  in  Appendice  exhibetur,  dc 
quidem  ,'  nonnifi  uno,  in  lingulis  caufis,  uti  1^  - 
cet.  Or^.  DicaA  p.  u (.7«  id  quod  in  Came* 
ra  quoque  Imp.Ord.Cam.  p.i.t.19.  verf.  ti  faB. 
& Poinecania,  in  ufu  eA  D.  otryk  te  Nod.  §.'«• 
nd  tit.  nr.  de  fofiul.  excephq  ^pca  $.  ^u6IaL 
ubi  dup  admittuntur,  fecus  Vero  ^ de  Jure 
vili  £.  7.  C de  pojbiL  L.14,  /.  i.  C.  dr  jnd.  proir  ‘ 
priam  tamen  litem  partes,  fi  idonee  & capaces 
lunt,  ^oarbitnoDicaAerii,  proponere  polTunC, 
ut  tamen  breves  fint,  & ii  repetitionibus  inutili«> 
bus  tavtologips  dc  fynoaymis  verbis  abAineant, 
fub  poena  Ordim  DicaA  . pi  1. 1.7^  §.  ai,  J,  P. 
p.  I.  1. 17.  pr.  Ordinat.  Camer.  p.  i.  U36.  Boce^ 
Cl.  6.  D.7*  tb.  16.  Ut  ver6  in  numerum  Advo^- 
torum  recipiantur,  necelTarium  cA,utLicentiati 
vel  Dodlores  Juris  fint,  vel  ad  minimum , per  trea 
velquacuor  annos.  Audio  jiiris  diligenter  iheitr 
'buerint  dc  fpecimen  publicum  difputando  edide* 
rint,  Ord,  DicaA.  p.  uU  7.  />r.  Wintw  de 
p.  3.  cap,  I.  n.  30.  >^ibel.  ir  cotttraS.  mtdier.  cap, 

$.  g.  n.  i4g.  D.  Stryk.  ia  a/a  modeno  /.  9,  de  po/M, 

. ^ Di^,  deCwjcicut.  advocati  capii.  n.73.  cum  fqq, 
Mevius  p.  I.’  ap.  Brunnem,  ad  L»t,a.  9.  « 

L a D.  Uu* 
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«S4  - ^ • caf).  ri.  •qC! 

D.  Lauterbach.  /.  7,  (ki  fit.  pa»de8.  tU  pofiaL 
infuper  Exarainibuf  Dicafierialibus  fe  rubmitteie 
Hlebenr;  nifi 'pdbbca  Exayhin^  Facultatis  fltHinae* 
«int;  five  deincte  majorennes  f.  niinoremies  (int, 
Autia  facienda  eft  differentia,  (nodo  ’ i 8.  anpit 
nati  L.  I.  f.3.  de  pefhUMdo  Stryk  m ttft  asoihw 
-/.a.  ^ 3.  depofht/.  quamvis  in  inferioribus  Judt> 
•cys  WtirtemMrgicis  ali«  perfonn  probs,  p«|c 
iioneiix,  licit  juris  non  fine  perite,  non  repel* 
iantur,  J.  P;  W.  p.  i - 1.  /•  tin&  t»^fl  bigljfro 

ihi^m  D\^.  B.  D.  Lauterbach.  tb.  37.  Wib^ 
ilia,  loc,  imo  in  judiciis  pagi  advocati  juris  perfti 
«plane  non  adunantur,  J.‘P.  W.  p. j.  ttf. 

^ abw  fn  ^Oj^ent*  hifi  caufa  fit  ma^nt  nid- 
menti,  ubi  oraliter,'  6rcvucr,  & absque  ajlcga- 
tiohibus  juris,  fic  absque  inteWnixfione  hngpe  la« 
tinz,  procedendum.  'Nec  non!  in  Judiciis  quo- 
^e  civitatum,  (i  caufa  fummani  to.florenoruih 
non  efficut ,‘  advocati  juris  periti  itidem'  repel- 
luntur , ied  partes  ipfomet a' ycj  procuratores' 
ordinarii  Judiciales,'  caufam  proiponere  debent. 
Refcript.^neraie'de  A.16  71.  b^tt  tsApril.apud 
Dn.  Hochftettcr.  w Extraft.'  ber  ; .S&irfll* 
Ceneral-Refi^ipten  ^31'.  Pono  debent 

leffe  pii , prudentes  & modedi,  & juramentum 
lion  nifi  (emel' ab  inteio  fufeepti  officii  praHare, 
t)rdin.  picafl  p,  i.  t.7,  / a.*  ^ 3.^  t.  p.  pag.  33> 
't  P,  w.  p.  r.  t.  j/.y*  unb  batnfL 
p.  Lauterbach  jn  D|Jtr*|sr.  commta.  ^ tVHrtemb. 
h.j'}.  hinc  immunes  funt  a jurauaento  calumniar» 
fimul  procuratQtec  fiant  ^ juxta. R,^fcriptum 

'Uc 


Digitized  by  Google 


D*  Perfi^fudidi  Jtitui.  

>4drA*  >666.  b€tl  t9.:JnL  Tclatum  abUcbertin^ia 
jt/>  Ifn.  XI- Ego  w Dodtc.  d^j ]»<C. 
ffffittmb.  ib.  I.  Et  ita  differentia  hic  adeO , tihn 
ji  JurcRofliano,  ubi  in  fingulis  caufis  jurare  de- 
^nt  pcr  /_  14.  Cod.  de  fudk.  quum  k Judiciit  h|* 
jffHotihusWurtenobcrgicia,  ubi  nonnifi  ad  • pe- 
titionem partium,  vel  impofitioncm  judicia,  ab 
j^vocatis  non  conftitutis  u judici<a  iHudprxnan- 
idum  eft.  j.  p.  W.  p.  1. 1. 17.  t>a  auc^. 
Jurant  autem,  quod  1)  velint  reverentiam , ho-  ' 
jaorem  & ph^cquium  Dicafterio  exhibere,  hinc- 
i^e  (entcncias  Dicafteriaks  fine'cau(a  neque  tm- 
jtugnare , neqtie  cenroria  virgula  notare^aut,  ut 
traducere , Ord.  Di^tp.i.  t.'9./o/.^j. 
^oding  io  tf.  CameraL  /iE  4.  tiLf.  mn.  omnia 
Eacere  debeat  x)  rite^  t^bfervata  xmlinattone  & 
Itylo  Oicafieriali  Ord.Dkart  p.'r.  t.7.  d.4.  & 3,) 
jnndide , hinc  fallaciisfif  fraudibus  debent  a^ 
linere  &'  lul  ,.<nifi  verum  & juftum»  proponere, 
L^14.  J r.  C.  deiwrfk..  JvP.W,  p,  r,  t.  jy.  Ordia. 
Picaft.  p.  1. 1 p foLsp.  Ordinat.  Camer.  p.  i.  i.  €4. 
Struv.  £x»  7.th.  g.  Brunnem.  eJ  Jus  E.  lib.<h  c,6.  " 
vs.i.  §.  30.  D.Siryk.  iuDiJp.  decopfieat.  advocaf, 
‘cap.  3.  n.  f g,  cuMf  S*VJ*  ■ Neque  diljuionem,  abtqoc 
cauta  «jpcicre,  neque  alio  mqdo^cauCun  protra*’ 
l^ere  vel  partibus,  cqnfijitun  pTotrahentE  dare., 
pe  lites  immortales  fiant^Ord.  Dicaft,  p.  p. 
folgg.  'D.  Stryfc.  iu  Di^.  de  confeieut^  advoofit,  c.  a. 
a.(5d.  ^67.  addens  «.pp.  cep.  y.  neque  Tuperflua 
ippellatione  uieqdupie^,  rehoc  mcjdp:ippcl- 
latio,  'qute  all^  diutur-.thefijKa contra  mjuftoe 
Ijententiat  venenum , ipfa  m vraenum  degeneret. 

L j 4}  mo- 
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1 4>  modcfte ! omni»  proponere  debent ’ remota 
'^  omni  convitiandi 'prurigine  dc  maledicendi  te- 
< meritate»  Ord.  Dicaft  p.t,  t./.  $.4.  ^ r;.  ^ f.p. 

fol.  st.  J.  P.  w.p.  I.  f.  17.  §.  fttntte  tt^oUen. 

Befoldi  ad  p.  4.  i»  fine  H.49.  & quidem  de 

Jure  Romano»  fub  poena  infamiae,  L.6.$.  uCoL 
•4e  pofhd.'  D.  Stryk.  i»N/«  moderno  f.to.  ad 
' de  pofinl,  8^  de  confeient.  advocat,  cdp.;.'  n.  77.  cnin 
feM.  de  Jure  vero  WUitembefgico , fub  poen« 
aroitraria,  & rejectione  fcriptorum.  D.  Lauterb. 
in  D^tr,  ).C.^tV:  p.  1.  /.  sp.  breviter  & fuc- 
cinCte»  fub  oraiflione  inutilium  repetitionum  tav- 
'fologiarum  & verborum  Synonymorum,  vid. 
.cap. 7.  §.  I.  acceptationum,  & quae  in  ACHa 
• prioria  inftantiae  jam  continentur , cenitare  enim 
.debent,  taediofum  eife  per  fe»  diu  (edere » dir> 
.pio  autem  molefdus,  audire  infuper  ingrata,  in- 
utilia ti  bie  coCta.  Ord.  Dicaft.  p.  t,  t.  7.  §.  f. 
t.  9.  fol.  SS’  'J*  P*  W.  p.  I.  f.  r7.  jf»  t9  . com- 
munia decreta  Dicafterialia  de  A.  1664.  ben'a4. 
Septembr.  dt  A»  i7i^>  btn  a. Maji.  Hxberlin  in 
jtppend.  fHb  Nto.  XIII.  W XtX.  L.  6.  $.1.^  4.  C, 
de  pofinL  L.  >3.  /•  9.  dejudic.  Recelf  Imper.  nov. 
d*A.t6s4.  §*9^*  Roding.  t»  nr.  Cam.  Ub.  4.  dt.  fi 
'f,  17.  Stryk.  in  Dlfp,  de  confeient,  advocat,  cap.  tL 
n»9, cap.  4,  ubi  reCte  monet»  quod  ab  allega- 
tionibus juris  Riperfluis  abftinere  debeant,  juxta 
proverbium : venite  ad  faCtuiti,  Curia  novit  jus:  , 
d)  diligenter,  adhibita  fcilicet  omni  fua  diligen- 
tia Bl  fnidio »'  rem  defendere  debent.  Ordin.  Di« 
caft.'p,i.  t.p,  foL9S.  L.  14.  §•  h C,  dt  jHiit,  J.P. VT. 

Mw  '3' ' • .i  1.  -1  p«4  - 
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Df  Ttrfonh  Jndicii  AnUcl. 

f,  1. 1. 1/.  f.fi».  alids  tenentur  vel  a£Hone  tnanda* 
ri,  D.  Lauterbach.  in  CoUtg.  tbeor,  pra8.  /.  ao.  & 
D.Stryk.  voce,  a8me.  in not. ad  Cmp.  Lanterbacb 
ad  tu.  rr.  de  poftni.  8^  in  Di^.  de  confcient.  advocat, 
‘eap.  3,  imm,  6.  • Decker.'  in  vindic.  ad  Blnm.  proceffi 
Sam.  tit.p.  n.io.  in  fine.  D.Harpprecht  CanjU.  nov. 
4t.  n.  99t  vel  asione  in  faiftum  ad  damnum  se. 
Cneiendum.  Meviuj  p.  6.  dec.  jop.  7)  Hdeliter, 
nec  prodita  caula  vel  probationibus  diUimulatis» 
aut  alio  modo  cum  adverfario  colludere,  Ulum> 
que  adjuvare,  fed  fecreta  tacere  debent,  ne  in- 
cidant quodammodo  in  crimen  prxvaricationis , 
Ord.Dicaft.p.  i.t.7.§.  10.  9./o/.j^.D.Lau- 

lerbach  fa  Coile|.  tbeor.  praBico  fi.  73.  de  pofitU,  D. 
Stryk.  in  Di^.  de  roafeieat.  advocat,  cap.  3,  0.72, 
cnmfeqq.  ^ 8 ) Confranter,  non  enini  caufam  fe- 
mel  fufecptaro  , fine  jufta  caufa , deferere  poC‘ 

' funt , Ord.  Dicaft  p.  1. 1. 7,  fi.  s.  /.  p.  fd.  33, 
T.  P.  W.  p.  1, 1. 17.  fi.  It,  quod  fi  enim  in  progref- 
fu  caufam' injuftam  deprehendant,  licet  illam 
deferere,  fi  pars  nolit  defiftere.  D.Stryk. 
de-  confcient.  advocat,  c,  n,  chpi  /eqq,  9)  por- 
t6  , ultra  taxam  praferiptam  ,’  nihil  petere  fed 
Cdario  praftituto  contenti  e/Te  debent.’  Ord.  Di- 
caft. p.  1. 1, 7.  §.  r,  3.  tj,  g^  t.  g.  fol.33.  D.  Stryk 
U confcient.  advocat,  cap. 34.  cnmfeqq.  ubi  limitat: 
quamvis  taxa , tam  labori  quUm  hodiernis  tem- 
porum injuriis  magis  accommodata,  iHi$‘non 
- invidenda  foret.  10)  ex  officio  fibi  commilfas 
caufas,  maximi  pauperum,  fufeipere,  nifi  juftam' 
habeant  caufam  recufandi , vel  ab  Advocatura 
l(^icaAerialiabfUnere,  Ord.DjcalL  p,t,t,7.  fi.g, 

' W»7. 
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D.Scryk.  de  Confcunt.  advocat.  cap.2t  s.#f. 
c$mje^-  >0  Scriptis  ieniper  Tua:  nomina  fiU>* 
fer  bere  fub  pcena  arbitraria  & rej«^onis  ferj- 
ptorura  ,,Ord.DicaAi  p.r.  ltf.7.  /.  rd.  1 1)  termi- 
nos agendi  obfervare,  fub  poena  floreni,  Ord« 
Dicaft  p,j.t.^.  /.7.  id  quod,  per  Decreta  Di- 
eafterialiade  A.  1716.  bcn  si.April,  & A.i7il* 
ten  4.  Maji  in  appendice  Dn.  Hxberlini/nd^.Ayo. 
Xnu.  ^.XX,  itidem  iojondlum  ,,fub  poena  ocr 
dinaiionisy  imd  roajpri , proxircumAantiis  re* 
rum , ,proiut  taJea  intcrlocutoric  latz  apud  Hx« 
berlin./«^  AYO.W;*  4f9r  908.  fub  comminatione 
vel  refervationeposox,  mit^orbt^lttmgaebitV 
«nber  Slbnbund  fleam  bcm  foumfeiiflen  Advocv 
ten/.obec  ou(^  binfub»  bie  Termine  bep  obnfebU 
bat  }u  flcioaiten  bflbmbet  (Sttaffe  }u  beoboc^en 
ftbulbifl  fe^  foHe ; vel  plane  fub  indiraone  muU 
dlx.  vel  ante  lapium  termini  ad  agendum  proi> 
rogationem  primtun,  fecundam  & . tertiam  peto* 
re  debent  J.P.^C^T.  p*t.  t®0  bantt*  Brunt 
nem.  ad  L.  7*  fiqq-  . Lauterbach  D* 

Bohmer.  n.g,  & DrStrylL  in afit moderno f,i6. ai 
tit.  re.  de  fer.  ^ dUat..  ex  juAa  caufa » t leviori , in 

Crima,  quam  fecunda^  & tertia iprorogatione^ 
levius  ParU  4,  dec.  24*  ,D.'^Stryk.  ia  iatrodaS.  ad 
Praxiafor.  c.  g.  §,7«  bpe  modo:  & t}Ot  (mocbef 
Appcll^fc^e  Patronus  1 caufz  / Inneta 

baU)  bm  on^feblcn  Termin  , mit  fei< 

tuc  Replic  }um  0tan^  su  fomrnen ; n>«Im  et 
«bee^  tveflen  etnifler . Unpdflub<<i(  »ber  ‘^Betret^ 
fbnfl  in  ou^mdcti^nQ^efdMm/  C<ttt(bflebabte 
Criminal-Pr(KC^).baVfUt  W^Ondfifl 
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. Di  Pprjk»k  /ftScU  At^ci.  • gf  - 

. )»orb<n  > fb  nnO  npcf>  t>or  obfielfiuffd' ' 

' nem  Tcrmin,  Suec^oAfiirfll,  ©ujcl^UuqM^Vnteff 
tbflnigfl^geJ^orfamfl  erfu4)etl>aben/' ibtn  oieerITe 
. Unt)  onbefeProrbgatidn  be^  Termini  auf  flC^t 

1.  - SBpctwJ  in  ©noben  pi  erifluben  2C.  Juva  com- 

. piutie  decretuni  Dicancriaic  de  A.  i665.*ben  i6. 

, . Mardi  in  Terminis  ad  agendum  Jn  fcriptis  fifns 

jplicibus  regulariter  non  nifi  iduat  > in  perctntoria  ^ 

I vero  non  nifi  ima  prorogatio'' tx  juda  caufa  ct>n-'  - 

, cedenda.  Hsberlin.  in  append.  Nro.  XIV.  cum 

^ verd  h«c  materia  de  dilationibus  perRefcriotum 

SerenidUni  novum  de  A'.  1739.  benxr.  Oaobr. 

, in  totum  immutata  fit , rn&a  c.  6,'  pluribus  de 

illa  agendum  erit.  conf.  1. 14,  n.*  7. ' 13*)  blcque 
^ prxjudicia  DicaAerialia  allegent  > fub  poena  15* 

Crudgerorum,  quia  veras  rationes  decidendi 
iMorant,  & Dicaflerio  jam  notum  eft,  quid  ju- 
mcavit,  juxta  commune  decretum  Dicaderiale 
de  A . 1 664.  btn  2 4.  Scptefnb.^Hseberlin.  ia  appenit 
^0,  Xin.  14)  In  communi  decreto  de  A.  1 66 
Oen  16  Mattii  apud  Pn>Hxberlln.'^.4ppcn<i./N^ 

At'0.  Xiy,  porro  cautum';  ne  Auvocatus  plures 
quam  tres  novas  caufu  orandas  recipiat,  nil) 
ipCi  major  numerus  fp^ialiter  'pemiittatur , nC 
roulHtuditie  caufarum  obrutus  Jullitix  curfuiil 
retardet,  & ijdnus '^cpraie  & Tollicite  cau&n^ 
traftet/ quod  hbdfc  Wx  obfetyjm  poteit  • Econ*^ 

Ita  in  Relcripto  Ducali  de  A.,1741.  btn  6,  Junii,^^  ^ . 

§.•  X.  pro  vifum,  urPrafefti  partes 'admoneant,  " . _ 

ut  advocatos  mature  requirant, afVa  manualia 

ad  minimum  &•  diey  ante  felTioaes  Dicaneriales  ^ 

1 ' cw ' > ' M ipfi»  - 
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' 50  Ctp.  U.  De  ferfot^  'jfnHcL 

ipOs  tradant , ut  fe  tn  tempore  pntpararc  queanC. 
nutia^R^cri^.  Dnc.p.20.  ‘ 

§.  IX. 

Pedclli  Dicaflerialis  officium  defcribitur  in 
Ord.  Dicaft  p.  i.  tit.  6.  & juramentum,  quod 
praflat  Jodici  Dicanerii , extat  'm  t.g.fol.32.  ante 
omnia  debet  honorem  & reverentiam  DicaAerio 
exhibere,  juffia  ejusdem  & Secretarii  fideliter  fa« 
. cere,  & Afla  DicaAerialia  portare,  fecretaver6 
tacere.  Accipit  hodie  in  lingulis  cauGs  a quali- 
bet parte  1 vel  jo.  crucigeios.  vid.  Ord.  Oi- 
caA«  p.  1. 1.  dt  2*  c.  20t  .f 


« 

Nuntius  juratus  DicaAerialis  Citationes  dili- 
genter infinuare , & documenta  inGnuationis  i 
PrsfeiAis Secretario  reportare,  neque,  ultra  ta- 
Xam , a Secretario  prxfcriptam  , a partibus  quid 
exigere  debet.  Ord.  DicaA.  p.  i.t.s-  8^  ja, 
Bocer.  (/.d.  D. tb. dj. 'cumjeqq.  B.  D.  Lauter- 
bach.  in  Difp.  de  nuntio  tb»  f/.  a qualibet  vero 
parte  accipit  10.  usque  20.  crucigeros,  fi  citati. 
Comparent , ultra  mercedem'  Qtationis.  vid. 
J.P.W.^. /.t/(  ui6.  Un^  &ten>CtI*  ubi  in  infe-j 
rioribus  judiciis  Wiirtembergicis  relatio 'Archi-, 
Gf amraateii , ©tabtfSimmnb 

facienda  eA,  " . , - . 

t.  f «vJij  *.  i ' • • ••  • i.  t* 

CAP.  m. 


j/ 
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• CAP.-in. 


Dc  citatione,  ;tqrminb  & modo/ 

convocandi  Dicaftcrium»  . ; ^ i 
SUMMARIA.  ! 


|.  Quot  ciiribas  8c  quo. 
modo  Dicaftctium  con. 
vocandum. 

$.  3.  Agit  de  Judicis  8t  Af* 
fefTnrum,  k 

|>  |.  partium  Citatione, cum 


- formulis  dtationnm. 

4,. ! Quk  immediata  eft,  Sc^ 
de  infinuationis  proba.^ 
tione , additque  laudem 
celeritatis  ~ . cxpedicad»*' 
run  rerum. 


• ! ■ §.‘L  : 

Dlcaflerium  quolibet  Anno  quatuor  vicibus, 
nempe  Dominica  Invocavit,  Trinitatis,  &. 
Diebus  Bartholomsei  &Martini  congregari  debet, 
juxta. Ord. Dicafl.p. 7.t. 7»  & J.P» W.p. 

• f.fiu.  Et  cum  poflcriosibus  temporibus  non  niu 
una  vice,  (ie<J longiori  tempote,  .quolibe^ anna, 
convocatum  elTeC;  denuo  in  Refcnpto  Generali 
^de  A.  1699.  ben  I. Novembris  apud Hxl^rlin.  fub 
Nto.y.  inapp^.  cautum  eft, quod  binis  vicibus 
quolibet  anno  convocandum  fit,  quamvis  nec,- 
hoc  lemper  obfervatum.  Noviflimi  a die  ,tf. 
Aug.  usque  ad  diem  i.Oftobr,  A.  174^*  ^ ^ 

2x.  Aug.  usque  jo.Septembr.  A.i7^^.  & i die 
11.  Aug.  usque  29*Septembr,  1747«  • Seflionea 
Dicafteriales  per  Sex  Hebdomadas  durarunt.  I^  | 
terdum  Dicafterium  fummum  extraordinarUs, 
modo  convoca^., uti  fia£lum  A.i69t*&i693.> 
‘ Ida  ' anaoM 


Cap.llt,  De  cttotfoM,  tfriMio 


annorante  Dn.  Hs|xrli(io  in  Jentent.  Dicafier.  pag.. 
337-  ^340.  & A.  i7?7.  mcnl.Fcbr.  in  caufa  bed 
-6andnber5,'.^ecrn  Frontini , contra  bie  »§)ewi- 
©t^i^ert  & Gonforten  wn  ^wtuflfuw^  Sed  fum- 
tibus  petentium,  b).  586;  iif fimtent.  Dicaft.  Et  fi 
numerus caufarum  fufitciens  adiit,  tuncSecreta- 
xius,  fex  Septimanas  artce,’  ad  Sereniflimum  vel 
Confilium  intimum  rem  deierre  debec<&  deqi* 
ftim  expe^are , Ord.  Dicafi.  f.  i<  t.  4.  f.3*  Si  de- 
inde congregatio  placet , tunc  cum  ^rsfbitu 
^probatione  unius  Conflliarii  Regiminis  & Af-* 
fenoris.  Calendarium  f. Diarium  citandorum,  «• 
caufarum.  conficiendum  efi,  qui' 

A/TelTor.  cui  hoc  negotium  in  fpecie  commilTum 
cfl.  ad  plenum  Confilium  Regiminis  f.  Jufiitiae  . 
rem  deferre  debet.  Ord.  Dicafi.  p. i.  t.  4,  $.4  ^ f» 
flcdeinde.fi  plures  caufx  adfint.qudm  utSeflione 
infiante  expediri  queant,  tunc  ab  initio,  ob  jus* 
tx  temporis  prioritate  quslitum,  antiquiores,  in 
ihedio  juniores,  &.  ultimo  loco , novx  caufir 
tiraflandx  & decldendz  funt,  Ord.  Dicafi.  p.r.' 
t.4.  /.  p)  ita  tamen',  ut  arbitriuth  Domini  Judicia  • 
rton  exclufum  fit,  ficquc  caurs  ptivilegiatz,  mi-i ' 
norum,  pauperum,  vel  qux  moram  non  patN^ 
lintur,  merito  aliis  przftrantur.  Wimer  jr  ap- 


ftf.'-eap,U 


’d.  «.‘io, 
•i'* 

h A 


( 

r-  'I 

S.  IL 


Fo^ac  Dominus  Judex  Dicafierialis  & Af.' 
fefforcs,  &' quidem  ^ilibet  per  Ipedale  man-| 
ditum  ,'  Ji  Screnifiimo  Domino  Duce  vel  duobus ' 
CoiifUiarifs  tmimis  fobfcrbtuB^  ad  minimum  14I" 

iica 
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V modo  conocandi  Dicafierhtm,  93 


dies  ante  Sefliones  citantur,  Ordin.  Dtcaft.  p.  r,’ 
f.  #.  $.  6.  qu*  citationes  quomodo  fieri  & cxpc« 
diri  foleanC,  refert  & tradit  Dn.  Hcberlin  in  Ap» 
ptnd.  Jentmti  Disafl.  fnb  Mm.  XXf^I.  pg  XXPVt‘ 
Citatio'  mea  &' collatio  clementifiima  primi 
voti  hujus  erat  tenoris : <33on  ©Oftrt  ©nd&tri 
€arl,  ju  5©urtembcrg  unb  «; 

Unfetn  ©ndbigen  ©rn§  jut>or , ^oc^gelebttery 

«leb?r@meuet!  3>emnatb^ir®ndblgfl  refoU 

viw  l)(ibcii/  fluf  35artboIomdi  bicfrt  3abt«  njfe^ 
Iwrum  ein  «Stof^O^trrcbt  ju  ^ubingen  auf  6. 

lang  balren  ju  laffen,  Dcrgejlaltett , bd§  foU 
^g^ienflagg  ben  18.  Aug.  fcinen  Stafang  nebr 
Rteo/  imb  0rcptag^  ben  a?.‘0ept.  jkb  enbigeti 
fbOc. ' Urtb  3Bfr  min  ic.  (fticb  al« 

Affeflbrem  ©ndbfgft  conftiruirf , tinb  b(t^  pri- 
mum votum' be^i  b^^rfH;  *?>of^eri(bt  ju 
wn  andbigfl  oufccfrogen  boben  woHen ; §TW 
ifMlnftt®ndbigfle«®efinnen  ^ripot^ 

Jtauffo!^e  3eit  in  loco  ^bfttgefi  efnijelmifj 
fipn/  unb  bem  ^of#®cri<h*/  fe  Idng  baffelbe 
ftxJbren  wieb  / nw  Aflcflbri  nuf  ber®elcbrten 
55nntf  unb  primus  votans  beim>of)nen.  \ 0?elbcn' 
9Bir  in@naben/  wbmif^ir©!^  leberjeif  twM 
bepgetbon  berbleibcn.  - ©nittgnpbt/  ben  1 1.  au- 
*ttfti  1744.-  • ' ' ’•  '- 


. V 1^  '' 
J'X 


'j*  I 1.  : 


• » 


.:§.  III.. 

' '-^Partts  ver6‘,'’ termino  'arbitbario,  'congruo 
fameni*nec  nimis  angufto,  citarid*  funt.  -tan- 
fiOT  enim  temporis  ipfis  dandum  eft,  ut  Advo- 
tttot  fibi  conWttsere  sDosque  infttuerc  queantV 

W J . hinc 


94  Cap-  W.  De  citathiu,itrmm$'^ 


hinc  ut  plurimum  fex  & ultra  hebdomadas , ante 
congregationem  Dicafterii . citantur,  Ord.  Dicaft. 
p,  1. 1. 4..  /.  7.  6c=in  hoc  differt  a Jure  communi , 
quod  decem  quoque  diebus  contentum  eft,  L»dp# 
jr.  de  judic.  B.  D.  Lauterbach  'iu  Differ,  fw.  CiviL 
^ff^iirtemb.  p.i.  tb.  if.  omnis  tamen  citatio  Di- 
caftexiaiis  ab  initio  eft  dilatoria.  Ordinat.  Dicaft. 
p.  2.  t.fin  $.  4.  ^ p.  3-  tit.  22.  J.  P.  W.  p.  I.  tit.  II. 
5,  fo  t>ann.  8^  tit.  prout  quoque  formul* 
confueta  hujus  tenoris  probat.  5Bon 

(SJfwben,  Sbcrliatb  8ub«>i^ 
tembetg  unl>  «.  jc.  .t5emna<fo^ic  ©iw»« 
bigjl  refolvirct  boben/  nacb  Quaiimodogeniti 
btefe«  touflrenben  1718. 3abr^  Unfec  ptIW. 
©cric^t  ju^ubingen  roUlxrum  fij^en/  unb  neben 
onbern  babw  ^dcben/  ouAbie 

Appellationi  wn  55e§igb«ni/  imifc^en 
^org  €bri(lopb  9v<nben , bei  ©erit^ti  oObq/ 
R.  Nttn  einei  # entgegen  unb  mibet 3ol>ann  SWofi» 
tin  (Sebebetn/  bci  ©cric^ti  unb  eron«m»itt^efl 
allbO/  A.Ten  anbern^b«^^/  ouf(^attiflog  bea 
14.  Wnfliitigen  ^JWonatbtJ  SKop  born<bi«<n,  unb 
botinnen/  n>ic  9v«bteni,  berfobten  juloffen; 
Srii  ijl  Unf«  50efiebj/  bu  follefl  b«n<n  in  ber- 
bii  anbertrauten  5fmW#©tabt  fi*  aufbaltenbea 
obgemelbten  ^ottbepen  obneingeft<Bt:b<beiu«n/ 
auf  gtbad^ten  i4ten  funffHaen  Sj^onotbi  STOap; 
' SOiotgeniiu  1“ 

Unfwm-^of^lJUbtet,  gWtben.uob  ^efforen, 
Unfetiprfll.  .&of/®ei:icbtf , entwebet  m 
fon  / obtc  but*  einen  genugfam  ad  agendum  unb 
tranfigendum  a<b»flttW<^tigt<n3(ntMlb/  0U(tlh>% 
L • ■ 1 .4 


Digitized  by  Googie 


I 


modo  coawkimH  Dicafierhm. . 9^ 

I fci<  a)hn^er|d^ti9<  ober 
‘ «ngebet , entn>eb<r  mit  ®erlc^)tll(t)^conftituirt«ii 
itcf<3U/<j86gten  unt»  ^flegem  in  eigcnet^JJecfon, 
•eberaucb/  i^bo(b  burc^  (inen  ober  m^r  t>on  be^ 
ncn^rf<gj}#^6gten  unb^flegem/  mit«<9legung 
bet  Tutorien  unb  Curatorien/  bcrgeflnlren  be# 
on>alteten  ^nmdlben , tvie  bermdge  Unfcrer  outigc» 
funbctw  gonb  ? SKecbten , ^ofg<ricb«  ^^Orbnung 
nnb  cmanirten  General  • Refcripien  / fDnberllcp 
ben,  bom  1.  Nov.  1^99.  (melcbeti^jf  onbero 
'ftitug  boUfominencn  3nnl>a(W  b<«nit  n>iebcrb«v 
4en , unb  ju  befen  genauer  JSeobacbfung  emfllicb/ 
bep  bndnnen  / in  cafum  contraventionis , onge« 
brobeten,  unb,  na*  ^gefinbcn  no*  empfinblw 
*<rcn  @fra|fen  erfrlfcben,)  fojgfdltig  etforbert 
ibirb , legitime  ju  <tf*cincn/unb  aOba  b<«9ic*^ 
lentJ  ,role  f«*  gcbubret,  dbjuroorten ; jubor  obrr, 
na*  beuflj*er  QJcrorbnung  erflgebo*tcn  Gene- 
ni*  Refeript^  bon.  Anno  1699.  b<9  barauf  gefeb' 
ten  0traffl(n , fi*  jeitli*  um  Advocaten  umtu^  ^ 
feben;  ^Senebin^^afl  bu , n>annbep  ‘3SerfihiW 
gung  obgefebten  Terminb,  obet  au*  berna* 
no*bor  bcmfelben,  fi*  «rgebeu  fbdte,  ba§  bie 
^Jartbepen  fi*  bergliAen,  Titi  renuntiret  batten, 
ober  ber  Procefsjonfrengefallen  tbdrc,  fol*«[, 
obne  einigen  }u  Unfcer 

geci*td#Expedirion,  ju  anbettbdrtiger^ctfagung^ 
nt  berid;trn ; 9Ji*ttbenig«,  bamit  man  bor  ba< 
runfjftige  na*  offt^allceirten  Generali  bon  Anno 
1699.  jeit(i*<  9^a*ri*t  bon  bcrgl«i*en  <i8orfdU 
4e'n  babentn6g<>  bcm@tabt/2imrt#ober®cri*t^ 
0*(eib(P  bep  bU  oQc#  €(nf4(^  (in)uf*d(jfen , 
.'/1  • b«9 
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$(ud(6fund  bcr  Appellationi  / Aden  / benen 
lAppellanrcn  munblict)  ju  intimirm bn^  fUiblc 
pendente  Appellatione  etTOd  jrcb  crelguenbf 
«nberungen  unb  &ibfcbdfft<n  ibtec  ProcefTc , m 
€rfpabruiig  octgcblicbet^oflen  unb  50?ub</ 
balbcn  In  einuntertbanjgf!<iMemoriale&crfa|]eO/ 
unb  bem  0taabi/^camfcn/  um  folcbrt  fbfbrt 
brpbcctctitijtb  uir  ^uc/H.  ^ofaericbti^Expeditmn 
notificiwn  »u  ronncn/  mit  lleetlicfttung  bei  Me- 
moriali^ obnfcbtbarlicb  anjieigen  follcn.  SInbem 
befc^lcb«  Unfet  etnfllicbec  ^U<  unb  50J<pnttng, 
unb  QlBit  oetbkibrn  bic  in  ^naben  getpogen. 
©tuttgarbtbcn  i6.S0?«rtii  Anno  1718.  Dn.Hz- 
berlin  in  append-fatent.  Dici^.  Kro.XXl.  intcrduili 
citatio  faltem  per  (ignaturam  fit,  juxca  formulam 
fub  Nto.  XXIII»  Ibidem  relatam*  ^remtoria  vet6 
citatio,  fi  in  contumacum  decernitur,  tunc  }a 
dies  continere  debet,  Ord.Dicafi*.p*  1. 1-  4.  $.t» 
J,  P.  W.  p.  r,>  fit.  ti.  $.  fo  biann.  Lauterbaeh. 
'f.  2f.  de  in  jm  vocande.  & in  hoc  differt  Jus 
Wtirtemb.  primxinftantiae,  Jus  Provinc.  Wiiri 
temb.p.1.  t.n.  $.unb  ^ietocH  unb  §.fob(um 
ubi  dilatoris  dtationi , in  rebus  moram  non  re* 
.(puentibus,  & perfonis  citandis  in  eodem  cum 
Judice  loco  exiitentibus , ad  minimum’ o£Hdui 
& de  csteco  arbitrarium,  tempus  prsftitutum» 
peremtoris  vero  fimiliter  trium  dilatoriaruni 
terminus  prsfixus  legitur.  B.  Dn.  Lauterbachi 
h Differ.  ]ht.  commun.  ^ ff^rtemb,  p.  i.  tb,  20'. 
8c  D.  Harpprecht  ia  continnat,  pifftr,  jnr»  Civ. 
ff^Mrtemb.  3. 
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^ modo  eomnem^Dia^ifrim,  fy 

■ ’•■  i-iy.  \ ; ;■  * 

Omnes  CCationesSubditprum  incolaruni 
immediate  Bunt  i nomine  Serenillimi  vd  a Di- 
caderto  congregato»  vel,  Ii  nondum' convoca- 
tum, ex  Confilio  Regiminis  Juflitiae,  ita»  ut 
duo  Conllliarii  & Aireubres  Citationes  ad  Pnefe- 
Aos  diredas  fubfcribant,  Ord.Dic^ft.  p.  a,  tit.U 
/.  2.  ii.  j.  & mittuntur,  per  nuntium  ,juratui^ 
Dlcaderialem , qui  a Prafe^fs  documenmm  iti/ 
linuationis  pofcere  dc  Secretario  alFerre  debet» 
Oid.  Dicafl.  p.  i.  t'.f,  /.  t.  2.  ipfe  autem  Przfe- 
Aus  ciutiones  fubditis' denuntiare  & fadam  ci- 
tationem', cum  omnibus  circumlhintiis , docere 
debet.  Ord.  Dicafl  p.  i.  t.  f./.i.  D.  HochUettec 
Sxtra3^ivfliOeaeral  Refcript./ol.4i,  Sc  fi  forfaiit 
partes  transadionem  inierint,  lutim  illud  denun- 
tiandum cfl , ut  aliae  citentur  partes,  Ord.  Di- 
caHer.  p.  1. 1.4.  ^.7»  6^  t,  f.  /.  f.  vel  fi  appellatio- 
ni tcnunciivcnnt/aUeg.ExtraS.p.sg:  & qiiidem 
fub  pcena,  & litigantes  monere » utin‘perfona 
vel  per  rite  & legitimi  conHitutos  procuratores 
compareant , Ordin.  Dicaft.  p.  r.  Ut.  f.  f.  y.  ^ tf. 
Admodum  foUicite  igitur  citatio  facienda  & inli- 
finuanda  quia  ungulis  diebus  non  nili  una 
caufa  peritur  6c  quoad  fieri  potefl,  una  die, 
matura  tamen  celeritate , etiam  definitive  deci- 
ditur, teflante' experientia  denotantibus 
tero  deAjfeff.p.i.  cap.jf.  n.26.  ubi  hxc  verba  pro- 
fert : aon  tamea  immatma  celeritate  , fed  landabili 
'txpediunii  babitn,  per  dmUtraam  exercitationem 
contrado,  gno  mxltHm  conferre  noJenntHr  advocfi^ 

.«  ' ' ^ 
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in  arte  \rnit  verfatijftm  ^ difertiffinH , qnaUtm  ka^ 
Semn  eopia  ibi  fmt.  & D.  D.  GraiTo  in  Differ.  Receff* 
Imper.  St&. tu  fag.io.  extranei  autem,  per  Sub-» 
lldialei,  citantur,  '&  citatio  ad  MagiHratus  vel 
Pr*fe£tos , per  nuntium  juratum  Dicaflerialem  j 
mittitur,  qui  deinde  Secretario  documentum  fa,- 
Hae'  infinuariotiis  k partibus  vel  prxfe^is  appor- 
tare debet,  Ord. Dicaft.p.  i.  t.j.f.s.  vel  inter- 
dum citatio  (impliciter  in  fcriptis(it,&  documen- 
tum faAx  infinuationis  petitor,  prout  ex  forinuf 
iit  in  Jppend.  Hxberlin  iWo.  34.  ^ appareti 
Interdum  edidaliter  debet  fieri  fecundum  formu- 
lam in  append.  p.  Hxberlin  fnb  No.XXH,  J,  P.Wi 
p^U  r.  t.tj.  pag.  df.  uti  A.  1691.  btn  t4*Jul.  edi- 
{talia  citatio,dcctetainM’6.pi.  • . ^ 

- . . ; . . j , • . . 

Dc  Loco,  compellatione  & ' 
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LOcusDicanerii  efl^ubinga,  & in  curia  j Se- 
naculum Dicafterio’  inferviens, 

' 0hlbf.  C^od , u<  nullibi , quam  Tubingx  har 
beretur,  fi^liCas  ibi  promeruit,  civium  , antea 
enim  nulla  fedes  fiica  alTignata  erat.  Crulius  ia 
jtnnal.  S$uv.  \lib.  lo.  p.  i.  c:  Dn.  Lauterbach  M 

J.P,H^,'p.i,  tb.73.  Befold,  de 'jppetf.  cap.  2.  ».19^ 
fiU.102,  cum  enim  DqciUIrico  in  rebellione  ruflifi 
eorum , contra  pauperem  Conradum , bm  armetl 
(Sonrab/  haud  Jeve ' tulerint  auxilium  ip  com* 
penfationem  fidelitatis'  SereniflT.  Dux  eot  Anno 
1514.  novo  Sigillo  y.  infignibus  atque  vexillo,' 
ornavit,  iisque  tria  tormenta  ferpentaria  dopavir, 
& ut  Judicium  Aulicum Tubings  haberetur,  nec 
line  gravi  caufa,  transferretur,  cdnftituit.  Cru> 
fius^diS.  loc:  prout  ‘diploina  Ducale  in  extenfo 
exhibet,  Dn.  Andr.  ChriAoph.  2el|er  ili.  b)C!n 
VTTcrcft»iii;b>is^cit  &ec  umierjitciji 
*inb>©ta^  Cftbiimen,  .c.8.  pa^.  122,  enm  jtq^ 
ficuti  A.  1594*  ob  pellem  Marpaci  habitum  fiat* 
Dn.  Author  be?  furbeil  Morifc^ct*  Ephemerid. 
be0  »&od)fftrfK.  ^a«fe0  ^urtemberg/  fwg.p*. 
(c;u|  ex  Ord«  Dipan.  p.  i.  (. 7.  /.  i.  illa  caula  me» 
rito, adjungi  dcbcC  < utStudipfi  adultiores  occi- 
dionem praxin  addifcendi  haberent,  hifce  verbi»; 
!Dk»eil  unf«  ^''©«‘t^tvtfucnwlid)  batuiji 
iu^ubinoen  qebahfn  «»rb^  bdi  bjejungep 
(«el)4nben^ttrtflcn , bep  mifciw  @d>ul  bdT 
feibfi^  Pd)  biUrO» mtt  advoci{m/,bb<r ouc^ p'<^' 
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curiren , exercirm  unt)  ubcn  m6aen : Hinc  ta- 
cultas  Juridica  Auditores , ut  in  uipremo  Ducali 
Confiitorio  ad  juris  praxin  diligenter  inflituaa* 
tur  & in  illa  exerceantur,  fedulo  monere  debet». 
Statnt,  Acad.  Rtnov.  eap.  7.  §«!a.  pag.  46»  id  quod 
& in  declaratione  Fridericiana  deA.  iCoi.  cap.33» 
injunAum.  Licet  enim  quis  verlatilBmus  fit 
theoreticus , fi  tamen  praxis  non  accedat , tyro^* 
cinium  magis  juris  nominari  meretur,  hincque 
theoretki  ai  Do£^ribus  comparantur  filiis  Ze*^ 
t>ed«i,  cum  in  praxi  nefciant , quid  petant  & 
petere  debeant.  Mafcard.  d»  prohat.  concatf, 
hjin,  "WmMtdeAjJijfor.p.t,  e,6.  n.73,  . 


••  §.  II.  - ' •• 

, Si  Dicafierium  eft  convocatum  & congrdgai^ 
tum',  ficque  judicium  formatum;  tunc,  per Pe^ 
dellum.  Advocatis  & partibus  nuntiatur,  quod, 
vel  Aatim  vel , ad  fonum  campanx , debeant  in* 
troire  & caufam  fuam  agere.  Et,  fi  comparue* 
ruht, 'fuaque  loca,  feparata  tamen;  occuparunt, 
tunc,  'apertis  foribus,  publici  & in  confpe^ 
'omnium  Auditorum  a Secretario  prxIegiturDia* 
TiumOrd.  Dicaft.^3. 1. 1.  §.  i.  hifce  verbis  : 3ri 
ter  AppcilationU#0a(^c  oon^bingen  ^abeneot 
tiefem  in  btudget  juridica 

'erfcbtintn  nncbfoigenbe  ^artWtn , bie  ®tmrinbc 
■|u  ©tcftnpfronbt/  CaOtpet  «mw , f Ap- 
ipeiiantin/  fotkmn  .bic  ^meinbt  ;u  ©ultfinqtn/ 
'^BSilbbetgtr  & Gcmf.  SSrflagtt  AppeiUtiti. 

PoA  hanc  prxIedHonem  i>  appellans,  prxmilTo 
dccenci  titillo , ptr  fuuin  Advocatura  Dica  Aer. 

B ..  a r. 
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icle  Icffiiimare  debet,  hunc  in  modum.-.  3f)to 
4^d)  W(.  ^wr$(eiK^t4!)e¥(9  )ti 

gtd  unb^ecrl)/  unfer<  olU|rfeit£  ®ndDia(im' 
en . unb  , )u  hiefetn  ^o^pcciglicpeii 
@)erid)t/  ^6(^^n)oI)(becoebnete/ 
tep^  f ^oAonfe^nUt^c  ^erm 
SIdthe  unb  AffeiTores , (^nabi0^>f)^ge|tietcnt)« 
.()«<P8emidU-g64iigce^?t^e^en^^  ; .DOet 
M^bigll;  eeUffcnenen  Otanon  )u  M(^orf(nnjto 
$018«/  erfc^inet  bor  biefem  ^oc^I^bL  Tribuml 
in^etfon/  Mevius,  ^idger  Appellant;  tinbjble  . 
Run  feinec  ^dti  ni^ti  'an  bee  Legiumation  dbir 
|ebet  / aifo  n>ia  ee  ntinmtbXOjauA  be^r  CM^ 

fd[>en  (ctfcpeinen^  gwdrtid  f^n.  Poflea  Appoiau 
Adv<>catuA,  pncnaite  itidelb  jplena  compotio- 
&C)  paitem  appellatam  legitimat,  fi  per  procur 
ratorcm  j^mp wurt , ' hoc  pMo  l 2l«f  bw  ® 
bisfle  Gta^^,nttfentiee;t  fU  a(^  ^IV 

n>olb  ,\  Sf^,  Joimten  Appdbteoi  nnb,  tbit  ei; 
buccb  bo<  iHMJtt  Dtitm^nigf^tt,  einle^r^ 
W\b  bem  ©eaemil  extitajpdicialii^.coq^unU 
civte  untabel^onif  Procurbonpm,  ]i(^)uDiefem' 
&eric^t^^lo^  fibeejlu§ia  legieimire^;  a(fo 
leaut^  an  benirQ^ecyllen  &fdieu 

iten  nid[>(<  a\i^p^dlen  /.vtib  ertbam^bicfemnad^ 
jieineter  ‘£)anb4m|kC;-  9weJ^*«onem,  mpdujqj 
|>rocedendi  oc  aliqjuot  ipjte^os  proceflvs  exhibet 
^n.  Hsberlin 

,XXXllL  qui  omnino  legi  & conferti  iQerentui:. 
JHic  Advocatia  ratione  compeIlationjs'nounduin 
, venit , 1 ),  quod  «/-qpoties  i Secretario'  praelegitiu 
J)iaiiiiujB^  to^,(i)rfimi%  sl^^  legii^ 

..'•.i  N|*  • ' hmu;^ 
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matio  fadenda  fit ; id  quod  regidiritcr  W unt 
caiifav  c&m  fingulis  diebus  terminetur,  nonJmU^ 
duabus  vicibus,  nempe  mane,'  & i meridie' fit 
d,  pofi^difceflum  matdtinum,  poft  prandium;- 
Seffiones  continuentur  j Qu^otiei  ver6  t)  Dia- 
fium  non  'prxlegitur  & tamen  novuf  difcurfu» 
f.Receffus,  quem  vocant,. inchoatur, totiesnon 
quidem'  legitimatione-,  hova  taraen  compeflatio-’ 
he;’  opus  fit,  - requentem  'in  modum 
Aoc^mo^ieninnnfe  #•  ^od()9ebietenl>^*^od^gcnei9U 

®oc^aeebrte(t<  -gwrm,  ^erm.  3)  0«®«* 

In  abilraihi  fequehs  haftenus  ufitatus  • fuerit  f 
^et@nob<n,ExcelI.  ^etrtk^ttten  unt»  ©tofgU 

(^bad.  tegitimationem’  judex  & quae!ib<l 
jiiirs  .bene ' atteridwe  deoef  i,-  ari  illa  fefte  fc 
beat;  h*c  lenim  cj^ceptio  legitimationii  in  priori 
hiftantia  qmiifa  aut  non  rite  oppofita  tn  fecunda 
refte  adrtiittinirv  Meviusp.’}’.  dfc.13.  dtc.tff» 
tenmnem'fldX.«.'i».>.  C.  dt prtknrat.  &in  'quai 
cunque  jridicii  parte  opponitur  'e.  4.X.  Me  pr«c*f* 
rtU.  Lauterbach  f,  4f*  & ‘4(St  except.  cum  ju^ 
‘dicium  retro  riullum  efficiati  hineque  ex  officio 
Injungatur.  \f^inter.  de  p,  a.  -cap'  6.  a.  3^ 
'xnmfeqq.  Simon  Di^.de  except.  legH'.  perfon.  iii  jtt» 
‘itk.  compar,  add.  Lodovici  DflJ.  Ugitim.  'ad  ccau 
^Jam.  & Carrach  de  ;vera  ittdeie  legithni^.^ 
cattfam.'  & 1)  ante  omnia  difpiciendum  ^ an  (int 
majorennei,  vel  pupilli  & minores  _ Bocerfl.tf. 
i.  4.  tb.  3i. ' utpotc  qui.  perfonam  legitimam  ftaie* 
Idt  in  judicio  , propter  imp6rfe^um  judiciunV* 

Tion  habent  Coi,  qm  deg^fiaud^  n jMd, 

irntiuiu  t f*  perf> 
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prf.  bab.  L.'4.  C:  Jt. anfi'^4^.'  de  Curat» 

> hin  veniam  statis  impetraverint , L.  to.  C.  dt  ap“ 
■peOat.  /l.f/C.  4fe  tempor.  vfhUgr.  reflit.'  Mylerut 
mEtolog.  fi.;'.  /.  i.  ^ 3.  D.  Lauterblach  in  CoUep 
■ tbeofet.  praQico  $.  26..  ai  titJ  de  jnd}  y jfv  fo.  ad  ttk 
'deCkr.fitrios.  Joh.’ Voiitrus  n.  4.  ad  tit^ie.  de  ia  jnt 
vocando;  Bcfold;  in  Di^.'  de  nallHat,  tb.  H44.  • ubt 
limitat , 'quoad.diftra£lionem  bonorum  imiriobi- 
Miurn  v.‘J.P‘W»p.  2.t/t.2>.  L.  pea; Coi.  de  bkfjpit 
‘ vvdam  etat,-  fcd,'iHdrum  nomine , tutor, vel  Cu* 
ratbr‘comparet  vel  'interdum  minores  ‘cum  Giii 
ntore  Ordl  DidaH.  p.  1/  tit.  g.  7.  fijf  r?.  J.  P, 
b.'  r.  t/t.  Id.  §;  unb  taro  tninberid^tiQc  tc* 
ifcei  conjugati  fint  J.  P.  W.  p.  1.  At  ig.  /.  /teju 
‘jbU  OTjlioetjahftge*'  f- >•'  tit\  37,  Ltpote 
‘ quibus  nee,  beneficium  rcftitutionis  jn  integruiti 
^denegatur,  ^efpld  adJ.  P.  p‘.3.  tb.146,  ^ 147.  'M 
'^in  de  aidlitat.  th.  ubi  A.  1618.  iii  cauu 
! Appellationis  t)0n9{eui^(tureri  beti  8.‘ Martii,  ita  in 
^ Dicafterio'  judicatum  elTe  teOatur,  B.  D.  Lauter- 
] bach  Exerc.13.  Conci.  For.'/.  D.  D.Harpprecht  ia 
’ Differ, ‘Jnf.Civii  ^ WHrimh'.  jf.  if.  fuainque  per- 
' 'fcnam , pcrltutoriuita  vel^Ciiraforium,  legitimanf, 
"prafcriptum  ih  J.  P.  W.  p.  j‘ti  rd.folgd-  6^Pf. 
’ ;V'ibei  ye  contraS.  mitRer,  paragrapbo  g.c.s.a.isp, 
^ quod  nempe  a judicio  rite  & legitime  conditu* 
,7  tus  j^prsleila  formula  extante  in  Ordia.  Provide. 
'yfPffrtetab.  tit.j'7.^  & apud  Hab»lin.  ih  Sent.Dicaft. 
'[‘Nro.icgg.  ubi  tutor  & curator' ad  litem  in  una 
* foimula  cohjunflus,  nifi  ab  illo  judice,  coram 

2‘  ‘ uo, Inigar,  conflituti  fint,  cum  certioratus  non 
coiuih  (it  certiorandus.  OaiL  Lib»  2.  obf.  107, 

liefold. 


P»  /Pl  p~,t*  tb.iSM  Fabricius' ad  Myn- 
fing.  cent.  2,  obf  s7-  D-  Stryk.  in  ufii  moderno  $.  6, 
(U  Ut.  41*.  de  confirm.  ttd.  D.  Laut^bach  » CoUeg, 
tbcor,  praQico  jf.  30.  de  procurat,  gj  §.  tf.'  7.  ^ 37*  ^ 
ii  adminiflrat. 'tut.  vel  pater  Ct  & liberos  in  po-  ' 
telUte  & uTumfru^lum  in  bonis  liberorum  ha< 
beat.  J.  P.  W.  £.  I.  tit.  itf.  /.  fctiKt.  Bpcer.  CLS. 
D.4^th*37.  B.  D.  Bardili  fxerc.i.  coiic/.  Fom/. 
Joh.  Schilter.  Exm.  37.  7.  d« 

gorfirti^  tuU  tunc  enim  non  indigae  decreto  Ju- 
dicis. ,!$e<;us  fi  nepotes. vel  neptes  ex  filia fint,  . 
uti 'Judicatum  in  Dicafierio  beti.  aa.  Npvembf. 

1 6 U*  in  eauOi  Appellat.  t>on  fi)}acpacb  & A.  1 6 1 s. 
Den  aa.Juiu  in  cauf.  Appellat,  bon  l^urtmtitVf. 
cum  non. fint  ii>  e|us' patria, poteftate  conflituU* 
patr.poteft,  'L.  rp^.  L.  iptf.  jf.  i',  de  F. 
vel  jfi  Liberos  npn' amplius  habeat  fub’patriapd> 
wftatdj  pfout  inbicalleno  A.  idj‘4.  ben  y.Mar» 
tii  judicatum' in  cauia ‘Appell.  b^n 

'jtbifeben  ^ann^  .^tttbcin  Appellantcn/  unb(^te^ 
p(>an  Appellaten , Schilter.  d.  loc,  In- 

terim  certum  manet , quod  parentes  & afeen- 
' dentes  mafculi  paternz  f.  raaterns  linez,  v.  g« 

' avus  maternus  'y.lic&t  liberos  non  amplius  in  pa- 
tria potefiate  habeant»  pro  illis  maritatis  lica» 

* prxflita  prius  cautione  rati  & grati»  ex  mandato 
‘.prsfumto » re£le  in  judiciis  admittantur»  de  quo 
§.  8.  agendum  & explicat  B.  D.  Lauterbach  in 
‘ Difp.  de  cautione  rati  d conjunQlt  prafiarifolita  tb.  6, 

^ PS  7.  Wibel  in  contraSibm  mulier,  e.  4.  f.g.  n.'fj. 
ubi  in  caufa  Appeli.  bon  9^euff<(n  ben  '14.  Nov.* 
A i6|o.  pater  pro  fiUa  maritata  inSupremo  Di- 
^ ‘ ■ caAeno 
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caUerio  ita  adiniflus  fuit , quod  fi  tamen  bonis 
ccfTerit , licet  ad  cautionem  fe  offerat,  tamen  non 
admittitur , uti  obfervatum  inDicaflerio  incaufa 
Appell.  bon  t)Cn.  n.Decembr.  Anno'i6t7. 
Deinde,  (i  majorennes,  videndum  t.)anmafcu> 
Ius  vel  foemina  ? utpotequac,  majorennes  licit, 
de  jure  'Wiutembergico , fine  marito,  tanquatn 
Curatore  legitimo  , ita  ut  nulla  conflitutione, 
i Magiftratu  fa£ta  indigeat , B.  D.  Bardili  m Dt^. 
de  curat,  ai  Utem  th.  /7.  vel  alio  Curatore  ad  Li- 
tem , qui  ad  petitionem  vel  ex  officio , uti  tota 
die  in  Dicaflerio  pra6licatur , \(^ibel  de  contraS^ 
mulier,  c.3.  §.‘S,  0,33.  ^ judicialiter  iis  adjun- 
gitur,,]. p.  w.  p.  2.  Iit.  ap.  /.  ferijci:  «joUen. 
arg.,Ord«  Proviqc.  Wurtemb.  tit,  32.  §,u^4, 
t^-33>  W 34f^  ».  tit.  4f,  D*  Harpprecht  Refp.  8p, 

M 2f.  feqq.  D.  Bardili  ia  Dijp.  de  curatore  ad  litem 
tb.  IO.  ^22.  nihil  alienare  Lautcrb.  f^ol.  2.  C.  20, 
ft.  IO.  C.  173.  n.  70.  nec  in  judicio  agere  poffunt, 
Ord.  Dicaft.  p.  1,  #.  8,  (•  6.  J.  P.  W.  p.  i.  tit.  id* 

§.  angere  \t)etbe  ; )^erfobnen.  ^ tit.  1«. 

§.  wirnJOUen  aucb;  b.  d.  Lauterbacl\i»  Differ^ 
fur.  Civit.  ^ffUrtemb.  p.  t.  tb.  30.  fef  ^i.'  ubi  refte 
docet , quod  de  Jure  communi  curator  non  ne- 
celTarius,  hincque  contraria  Hatuta  probanda 
Hnt,  Mevius  p.3-  dec.  33^.  Dn.Befold.  bi  Dijp.  di 
nulUtat.  tb.  ^ ai  Jus  Provinc.  tnirtemb.  p.  1,. 
tb.  33  -.Wibel.  de  coatrdS.  ^lier.  c.  3.  para^.  8, 
n tf,  ^ 16.  ubi  an^liant,  licet  mulier  extranea 
fit,  quia  ad  judicii  folennitatem  pertinet , vel 
jBulier  Wiirtetnbergica  extra  Ducatum  litiget, 
' ‘ O . quia 


10^  CAp.  iy.  De  Locot 

— - 

quia  curator  ad  pcrfon*  in'*grationcm  requiri* 
tur.  Bardili  Diff).  di  curat,  ad  litem  tb.  34.  vid.  ta« 
nicn  Bcfold.  adj.  P.  fT.  p.  1.  tb.33.  p 2.  tb.  tff. 
& Wijbel  di3.  Tra8.  eap.s.  n.  26.  ^ ig.  cumfeqq.  ^ 
cap.  7.  n.14-  ubi  docent,  quod  mulier  extranea 
contrahens  in  Ducatu  non  indieeat  curatore  &ii» 
caufa  Appellationis  bon  ^«nfpcrg  bm  1 7.  Mar- 
tii, A.  1 6 1 g.  ita  judicatum  fit.  Hertius  in  Di^. 
de  collis.  Lt..  feB.'  4:  f.  g.  Exinde  Tequitur,  (r 
curator  faltem  bon 

conftitutus  V.  Befold.  C.  166.  n.  29.  ^ C.  2f  2.  n.  u 
usque  ai  a.  7.  D.  Schweder  ia  Difp,  ad  L.  3.  C. 
commutt.  utriusque  juJ.  pag.  8,  uti  in  Dicaficria 
pronuntiatum  Icimus,  '^'ibe\  iiB.TraQ. pag.  sjg* 
ftf  p.  32f.  n:  24.  Harpprecht  Rtjp.  8p.'n:  2’4.  feqq, 
vel  filius  & gener , Dodor  juris  lic^,  pracfen» 
fit,  & faltem  afliftat,  quod  tunc  omnia  lint  nui-' 
la,  Wibcl  de  contraBibus  multer,  c.  d.  n.  r6.  66,' 

ubi  teftatur,  ita  in  tintr  RemiflTion^  A. 

1617* bw  lt.  Septembris,  unb  in titter  Appeila- 
iion<»dSa(^c  bon  Eufinaii,  A.  1617.  ben  14.  Juru 
in  DicaA^rio  judicatumfuif&,'  neque  fufRciunt, 
^bdicbe  trVettene  ‘^ormdnbtr/  absque  confirma- 
tione , Befold.  adJ  P.IV.  p,  1.  tb.  43.  cum  & hic 
conflitutione  opus  fit,  D.  Grafs  in  Difp.  de  tutel. 
matan.  nob.  tmpir.  immediat.  $•  tg.22.  Bardili  Difp. 
de  curat  ad  iHem  d-36;  vid  c.  21.  /i  3.  neque  cura- 
tor tl  notario  publico  conflitutus  admitutur,  On. 
i Ludwig  in  DiJ^.  de  tut.  ^ emat.  notarH  §.  4.7, 
g.  n.  I f.  17  24.  y 26.  Dn.  i Wemher.  p.  1.  obf.  ijp, 
ubi  in  extrajudicialibus  illum  non  rejicit,  decx-> 
aero  filius  matri,  privignus  novero  No.  1^3.  Ac 

114. 


Digiti^ed  by  Googie 


J 


C^mpeUatitme  ^ Les^imatione.  107 

»14.  apud  Hxberlin.  « fiutent,  Dicaft.  & gcnw 
' focru) -judicialiter,  curator  Jitis  conftitui  poteft  j 
uti  A,  1 714.  i)en  4.  Sept.  itiDicaAerio  faftum.  Et 
licet  foemina  duos  abfcntes  curatores  hlbeac* 
tertius  nihilominus  illi  adjungi  debet  fecur^uni 
Nro.  jTo.apud  Haeberlin.  D.  Bardili, i»  Dl/ji.  ii 
atrat.  ad  liUm-  tb.  14.  ^ »5- . E*  i)  Porro  rumi- 
nandum, 9nnon  pars  ex  alia  caufa  prphibeatue 
judicio  ftarc  ? de  quo  legi  potefl,  J^P.  P 
tit.  I#.,  & D,  Lauterbach.  ia  CoUeg.  fbeor.  praSiat 
/.  3f,  ^ ftqq,  ad  tit.ir.  de  jn^tc.  't  f i 


tunq 
5,fe«i 

prxiumti  procuratores.  Et  hic  ante  omnia  notari 
meretur;  quod  piH>CUratOfes, ordinarios  diftini 
^osab  Advo.catii  .non  habeamus,  ‘uti  in  Camere 
imperiali  aliisque  Judiciis,  BJum*  ieProc^CwMf* 
iib.  4.  t.  4.  fed  pattjum  arbitno  seli^lum  m ,•  quen) 
velint fibi  p(ocuratoremconOituec*,0.rd»  Picaftk  ^ 

p.i.  Lg.  $,  I.  ,modp  fit  capax , neque  impediatqe 

neque  prohibeatur*  Lauterb. wflfw ad  |f.4d.  . 

deprocHr.  J.  P.  W.p.i.  t.  itf,  /,  ein  jeber  raog.  p-  «f* 
ubi  minor. repellitur,  Lftpterby /8 
p.  8(|fi  st%s  dubia,,  probatio  jdefuper  im^ 

pon  tur,  utj.A.fiTOo,  probatio  injunfla,  quo4 
procurator , eo  tempore,-  quo  petiit  afta,-  ma»* 
jprennis  fuerit  Nro.  77^.  apud  Hxberlin.  Et  A. 

1 7 f } • j>tn  6,  April.  ob  afpe^lum ,,  atteflatum 
ternum  di.  cognatorum  procurator  pro  majo- 
rcnni4ia^tus  & concurrentecharta  blatta.,  cum 
• > • O a cauCioae 


s. 

, ,Sit^  partes  hqn  prsrenteatn  judicio  fiint, 
comnarent.' illorum  nomine^-  vcri  vel  qua( 
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rog Cap/lF.'De  Loco, 

caotioM  rati  & grati  admiffus.’  Quamquu  haud 
rirb  Advocati  & Procuratoris  munu»  in  fe  fufcH 
piant  hscque  duo  conjun6la  Hnt  officia.'  Confert 
Ord.  Dicail.  p.  r.  t.  7,  §.  r.  Veri  procuratores  vel 
«ondituuniur  oretenus  «ud  Atta',  corant  toto 
Dicanerio , vel  extra  Seffionem  coram  Domino 
Judice  Dicaft.  duobus  AiTe/roribut  S; Secretario 
Ord.  Dicaft.  p.  i.  t.  8,  $.  1.  & tunc  i tatlu  baculi 
judicialis,  cbnnituetis  committit  & conffitutut 
procurator' in  fc  fufcipit  mandatum,  praeletta 
prius  formula  pratCcrij^  in  Ord.  Dicaft.p.i.  <.p. 
p.^^.  vel  extrajudicialiter  tnfcriptis,  fecundum 
formam , Ordin.  Dicail.  p.r.  t.8.§  4.  & J.  P.  W. 

i6.  f,  8pi'Pf  Jeq.  procurator conftituitur, 
Labferbach  in  Differ.  JiC,  tb,  % 'quam- 

fir  mandatum  quotjOe Aon  prodQttum,'ex  pofV 
fttto  tamen  protyatum  fuffidat,'  D.  Harpprecbi 
Fbi.  7.  C.  4i:n.3/.'St  hujus  procuratorii^  Germ. 

reqiflfita  legi  pofTunl 
ijjud  B.  D.  Lauterbachium  in  CoUeg.  tbeortt.  pwS. 
/.Td. ‘ &'Dr5trykium  in  ^moderno  f,^f/ad tit.ir/ 
id  Pdoatr.''  0f'lr»  Introinu.  ad  praxin.  for.  cap.  to,’ 
f.4.  Dn.  b Lyncker  «I  de  formis  Procurato^ 
fHs  per  tat,  ' N.nlirum  continere  debent,  nomen 
«ohitituentii  ,•  condiiufi  'procuratoris,  judicis 
& adv«rfarii;  nec  dptr  caufas  atque  attus,  iiii 
quibus  8(:  ad  quos  'Conftituitur,  annUm,menfem 
& diem  &c.  filumi  iu  Proc(^  Comer,  tit.67.  n.  d. 

ubi  CxtReceiTi  Imp.  novilT.  de  A.  1654.' 
§fil9.  «^100.  notet,  ‘quod  inCathera  Imper,  he« 
reduiA  & pftxaratoris  futtflituti  quoque  faciendi' 
iVemio  Iit  ,>  cfaufula  qUdque  Indcmnifationis  de 
s O (y^. 
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fublevando  procuratorem  cunflis  oneribus  juris, 
prxfertim  (Satisdationibus  de  judicio  fifli  & judi- 
catum folvi , ac  plane  indemnem  pr*ftando,  fub" 
hypotheca  omnium  bonorum,  de  Jure  Wiir- 
tembcrgico,  uti  in  fummis  Dicafteriis,  neceffaria 
eft.  ^\um.t.67.n.i.3d.  ^37.  UfFenbachde/iidie. 
Imper.  Anlieo  cap.  14.  /iS.  1.  p.  tsi.  ^ 184.  Roding. 
i*  n.  Camrr,  lA.  3,  Ut.  ap.  /.  16,  Formulae  procu- 
ratorii, quaein^Wiirtembcrg.  obtinent,  praeferi* 
buntur  in  J,  P.  W.  p /.  tU.  16.  pag.  #7.  cum feqq.  ^ 
p,90.pag.  21.  fecundum  (lylum  nodiernum  for- 
tnula  typis  exculta,  qo«  in  fin*  operis  adjundla- 
pr«dfe&  fub  poena  floreni  utendum,  vi  Referipti 
Ducalis  jo.  Jun.  A.  1740.  & A.  1741.  beit 
6.  Jun.  repetiti  Continuat.  De<  Extra  bet  i)0Ch<# 
filirfH.  ^urtemb.!  General  Refcriptcit/  pag.8.  id 
•'quod non  folum  in  fummis  Imperii,  fed&  alti§ 
bene  conlKtutis  judiciis  obtinet , & multas  ex- 
ceptiones comra  legitimationes  prafeindiu 

• ’S.  V. 

Et  notari  debent  differentia  ratione  procu- 
ntorii  inter  Jus  commune  & Wiirtemb.  interce- 
dentes quod  0 de  Jure  Dicafteriali  cautio  rati  8c ' 
grati  'necelTaria  , Ord.  Dicafl.  p.  r.  t.  8.  /.  4.  fol.  2f, 

J,  P.^  W.  p‘.j.  UU  rd./oA.ifp.  pj.  ibiqHe  ia  tUffer, 

D.  Lauterbach  tb.  ad.  ^ ia  de^adick  th.yg, 
Befold.  in  Diip.  deanUitat,  tb.  rdf.  ubi  A.  1629; 
btn  4.  Novembr.  in  cau£a  Appellat,  bon  JSSiblfJ 
«H/ ita  judicaturo  reftrt,  & quod  a j Sigillum 
folum  pubKeum  vel  viri  honerti  & noti,  absque 
hibfcnptioiiefpartiuMi  jn  procuratoriis  fufficiac 
* ' O 3 per 
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' Digitized  by  Googie 


110 


Cap.  ly.  De  Loco , 


er  j p.  w.  p.  1. 1- 16.  if.  ba  ober.  ^ tu.  34.  /.  ei 
Ibllen  auc^  ic.  & quia  in  formis  procuratoriis  ni* 
hil  de  fcriptione  occurrit,  Ji  P.  W.  p.  t.  tit,  id./o/. 
gp.  ^ 93.  & Ord.  Dicail.  p.  i.  t.  8.  p-  D.  Grafi 
ia  difer.  fnr.  Civil.  ^ tVUrtmb.  /.  t,  conf.  Meviut 
p.  a.  d.  60.  lic^t  fit  univcrfltas  B.  D.  Lauterbach 
IB  DiSp.  ie  Syadick  tb.  -j6.  Et  ita  in  caufa  appel» 
lationis  ^Sf^einfperg.  inter  DanieI  Ziegler, 
flagten  Appellanten  / contra  Johann  Melchioi 
Weicklin,  ^(dsern  Appellattn  tXn  ip.Juni*,  A. 
1714.  in  Oicaderio' judicatum  Nro.  irso.  apud 
Hsberlin.  NiH»  quod,  pernovilfimum  Rekri» 
ptum  Ducale,  de  A.  1718.  beti  9.  Augufli,  quod 
cxtat  apud  Hxberlin  i»  jdpfead.  Mv.-JC.  in  inflru-  ' 
ftrumento  Syndicatus  univerfitatum , praeter  Si* 
cillum  communitatis  vel,  finon  (it  Sigillo  inflru- 
aa,  praefe£li  vel  Civitatis  prsfe^uralisi  fublcri- 
ptio  Sculteti , Burgimagiflrorum  , Scabinorum 
& Senatorum , @Qultl)ei§/  ,33uc9ennei<let/  @es 
tic^t  linb  / in  individuo  accedere  debeat , 
neque  TubPeriptio , nomine  collectivo  faCta , fuf* 
ficiatt  quam  tamen  de  jure  communi  non  plane 
rejicit , B.  D.  Lauterbach  ia  Difp.  deSyidic.  tb.77* 
cujus  formula  typis  exculTa  itidem  proAat.  Quoh 
modo  autem  opificium,-  cfn ^anbmwcf,  4>flnb« 
^ercfg^unfft/  comparere  & le  legitimare  queaiv 
in  quaritionem  venit  A.  174$.  ben  ao.  Septembre 
in  caufa  appellat,  bott  ^ubingeti/ 

Ut,  contra  bieObetninb^erb<ntneifter  be8^^ 

iuB  noArum  Wurtemb« 
p.i.t.id.  § tple  outbgtinbe  Communen  K<,flbe# 
ibO  Sunfften  4>Tpoait , . quod  Syndictu  per  mih 
: l <•  jor* 
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jora  ConAituendus  fit,PlebA  ad  p.  i.  tb.4S> 
Ht.b>  Befold.  in  delibat*  jur.  lib.  3.  q.  27.  Struv.  in 
in  jnrifprnd.  opificiar.  tom.  3.  lib.  6.  c.3.  /.  lo.Jeqqi 
Lauterbach  difp.  de  Syndicis  (.  72.  feqq.  ^ Voi  i* 

C. 249.  fupra  didlo  cafu  bie 

^(n^unb  nx  capite  litis  confortunl 

> aliisque  caufis  cum  cautione  rati  & grati  interim 
admiAi  & probatio  decreta.  Econtra  quaeri  hic 
poteA,  an  fola  (ubrcriptio,  absque  figillatione, 
in  procurratoriis  fuAiciat?  & cum  home  in  prae 
ici  Utrumque  figillacio  & fubrcriptto  requiratur^ 

D Lauterbach  in  CoUeg.  tbeoreU  praSico  $.  18.  & 

D.  Stryk.  in  nfn  moderna  §.  36.  ad  tif.  n.  de  procnr* 
Esbach  ad  Carpz  p.  t.  c.  1.  def.  a/,  n.  a.Berlich.p.  t, 
dic*S4.n.6.  Bardili  di/p.  de^/cript.c. a. ff.ai.  Dn.* 
a Lyncker  in  dijp.  de  formis  proenrat.  c.  f.  /.  3 . niff 
quis  nullum  Agilium  habeat  illudque  in  fubfcri- 
ptione  teAetur,  ex  mente  Carpzovii  iec.  2^.n  p* 
Nicolai  ia  Procejfn  p.t.  c.7,  n.34,_  quos  lequuntur 
D.  Stryk.  tn  introdkS.  ad  prox.  for.  c.  10.  f,  f.  ^ in  t 
cantel  ContraS  /eS.a.  c.tr.  §.  p.  &D.Bohmer  a.irl 
& Schopffer  n.  22.  ad  tit.  ir.  de  Procurat.  Joh.  Sam. 
Stryk.  de  except.  dejicientis  Sigilli.  Ideo  in  Dica- 
Aerio  in  caula  Appellat,  bon  ^lubingitn/  ©latf 
-©ottfriib  0te€brn/  53eflfl(jten  AppclIantW/con-' 
(ra  .J)dnntf9k«i>b9i6rf<n,  &Conf.^ld9«n  Ap- 
pellatCH/  ben  i.Martii,  A.  1708. Nro.  956»  apud 
Haeberlin  judicatum,  quod  fola  rubfcriptio  non’ 
fuAiciat , fed  ille  defe£ius  mandati cautione’ ' 
rati  fuppiendus  fit,  prout  tum  temporis  fa^m, 
arg.  L.t.  C.  L.  59.  f.  t ff.  de  Procnr.  Carpz.  p,  i. 
iect29*  n*6*  Sigillum  mit  be()0S(tKn 


ir:j  Cap.IK  De  Loco, 

non  ubique  admittitur , Dn  a Bergcr  in  EkS.  dif- 
ceptat.Por.ppg.27S-  an  Sigillum  inverfa  facie  im- 
preflTum  furaciat?  de  eo  vide  Mcvium  p.g.dec.83, 
Beyer  pof.  64.  ad  tit,  mand,  de  ruHicis  agit  Dn.  ' 
Lynckcr  iec.  70,  & quod  fubfcriptio  fieri  ne- 
queat mit  gefu^rter  *§)nnl>/  tradit  Gribner  in  Pria- 
cip.  Procejf.  jndjc.  lib.  /.  c.  2.  fe9.s.  §.4.  optimum 
cfl,  fi  quis  fcribere  nequeat , vel  figillo  proprio 
haud  infiruAus  fit,  ut  authoritate  Mag'flratus& 
coram  judicio y vel  coram  Notario  & tefiibus, 
procuratorium  expediatur.  In  Ducatu  Wiirtem- 
Mr^ico  extrajudiciale  mandatum  confici  potefi, 
vel  a tabellione  przfenCibus  aliquot  tefiibus , vel 
coram  judicio  ordinario,  vel  Sigillo  Domini  po- 
litici vel  EcclefiaAici,  civitatis  vel  honefli  viri 
corroboratum  elTc  debet,  J.  P.  W.  p.i.  tit.id. 
jf.  obet  lemonb.  ibique  Plebfi  tb.  4s»  confer, 
tamen  nova  Refcripta. 

S-  VI. 

Charta  blanca,  quod  non  fufficiat,  de  Jure 
Wurtembergico,  adperConam  procuratoris  le- 
eitimandam,  certum  efi  J.P.  W.  p.  1. 1.34.  $.^5 
foUtti.  Cbncept.  €nmmet#©<ti(^t^i?iOrbn.p,.  u 
0,34.  V.3.  Carpzov.  p,  u c.  1.  def,  2g.  ibique  Esbach 
B.  D. Lauterbach  ia  differ. Jur.Civil.  ^ tV.tb.st-  6^ 
ia  Dijp.  de  Sjndick  to  gg.  Mevius  p.7.  dee.  332, 
a.  7.  D.  Bohmer  in  djjp,  de  contraSu  non  praleSo 
q.  2,  /.a.  ^ (f.ao.  cum  feqq.  quod  fi  tamen  fub- 
fcribeits  caute  addat , quod  nare  Charta  blanca 
Titio  fit  data  ad  mandatum  cura  libera  8c  plena 
in  caufa  Appellationis  Dicafierii  contra  Cajum 
t^one  pndii  Meviani,  D.  Stryk.  ia  Cautel*  Con^ 
i)  ’ tra3. 
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, UaQ.  feS.  I.  c.  6,  /. ».  8^ j«9.  2.  c.  u.  /.  10.  Ludo* 
vici  ia  CivlL  Proctjjf.  c.  39-  §*d..  velliterx  partis 
Hmul  in  judicio  producantur  , quod  hxc  charta 
blanca , in  hunc  hnem  Ht  data  & cransmifTa* 
tunc  quidem,  pro  fufficienti  & pleno  mandato 
xton  potcA  .haberi,  fecundum  BerlichiufQ  p,  t, 
eottcL  »>9}.  Martinum  ad  ProccfT.  Saxon.  U/» 
§•  3*  n.29.  Nicolaum  u>  Proerj/it  Jadic»part.i.  c,d. 
M.  13.  Beyerum  ia  pofiU  cnm  fiqq.  od  Iit.  r.  de 

{"  irocwrdtor.  fed  tamen  0 formula  ordinaria  prx* 
cripta  in  Ordinatione  Oicafleriali  fuperfcriba- 
cur  ficque  compleatur, absque  dqbio  admittenda 
efl,  modo  cautione  rati  & grati  defe£lum  fup- 
pleat,  ex  mente  D.Schopffcri  a,2$.  Si  D.  Stryk* 
ai  'ScbHzii  Compai.  voc.  charta  blaaca  ei  'tit.  ie 
'frocHtat.  yel  ruerx  omniafequifita  jufU  mandati 
contineant,  Nicol.  & Beycrus  diS.  ioc.  ‘ £t  ita  in 
'Dicaflerio  in  caufa  Appellationis  3^f|atm 
ri(^  Jg)cimen , ^Idgecn  AMellanten , contra  3o^ 
liann  U(nt()^eimen/  Appellaten/  tim 

8.  Marcii,  1709.  Nro.  1007.  judicatum  & talis 
Charta. virgo. cum  literis  ab  Appellante  fcriptis , 
pro  fiifficicnti  plane  mandato,  habita  neque 
cautio  rati  oblata  exa^a  c0,  quamvis  hoc  in 
cafu  partis  appellate  declaratio  accelTerit , fe  H- 
dem  & famam  integram  Procuratoris  & Advocati 
ordinarii  agnofeere.  add.  Georg.  EngclbrechC,  dc 
fernfl.  Frid.  Schroeter  Diip.  ie  charta  olMca , md- 
'gd  bom  Blaaqnet  )ut  ^ollmac^t. ' Uti  quoque  A. 
• 7S3<  ben  6.  & X4.ApriL  & An.  1724.  bcn  3^ 
Sept.  talis  charte  blance  caute  8c  cum  infcriptio*> 
ne  date , pro  prudentis  Oomini  Judicis  arbitrio', 
'P  admilTc 


'M14  Cap.lf^.  De  Locot  ' 

‘ admtfTje  fic  cautione  rati  confirmatx  fuertnt , in- 
‘ ter^ffl  tamen  probatio,- decernitur,  uti  in  Nroii  ' 

* i45.  apud  Hxberlin.  faftum* 

i » * •*:*.'•* 

t'  . ■'  •§.  V[L  . > 

• ' ' I ) Contra  jus  commune  tutor  & Curator, 
ante  litem  quoque  conteftatam  , procuratorem 
' conftttuere  poteft.  Ordin.  Dicafl.  p.  i.  tit.S.  /.7, 

' J.  P.  w.  p.  F.  tit.  Fd.  t»o  tnin&<rjal)rige, 

“p-9^.  ^ pf.'  Pfcbft  ad  j.  p!U^.  p I.  tb,  p6.  Befold. 

' p.  h'  tb.  3g.  W in  d\ff).  de  nnOitat.  tb.  170.  Bocer.  Cl. 

* 3.  D.6.  tb.37.  B.  D.  Lauierbach  in  differ,  f. 

'p.i.  tb,37i  &tunc,  prxtcr  tutorium  St  curato- 
' rium,  etiam  procuratorio  opus  habet ad  per- 
' fonam  fuaiti  ledrimandam  D,  Lauterbach  CoUeg, 

7.  dd  tit:  iri  ae  proatr.  Cdtpzov.  libi  3.  Rt^.  14, 
4)'fi  caufa  concernat  uxorem' majorennem, 
tunc  maritus  cum  uxore,  absque  alio  rpeciali 
‘curatore,  vel  vidua  & virgo’,  cum  curatore  ad 
'fiteiu, -procuratorem  re£li  conflituunt,  Ordin, 
Dicafl.  p.  J.tit.  8.  S'  ^ J'  P*  W.p.r.  tit.  td, 

•5.  <m^crc  VDeibOiPcrfoljn^i*  sg, 

cum  uxor  cum  marito  tanquam  curatore  legiti- 
mo & univerforum  bonorum  uxoris  adminiltra» 
re  omnia  negotia  per  regulam  valide  poflit  per- 
agere , nullo  licet  alio  curatore  adhibito , ar^ 
p.  3.  tit.  3g.  per, late  firmata  Lauterbachu 
10  Di^.  de  £te  alieno  in  S.  C.  (ontraSo  folv.  (.  y/. 

^ 63. 1. 6.  vol.  T.  C.  47.  n.  tg.  6^  C.  173.  n,3o.jtqq. 
Befold.  ad],P.lV.  p.a.  th,  41.  rjp.  ^ ftqq.  tb.  163^ 

V C.  47.  B'  26.  ^ 37.  C gt. «.  37.  fg  38,  C.  tfg, 

' - ' • ■ • t^3go. 
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y ipp.  n.  t.  D.  Harpprecht  C&iifil.  nov,  70.  n nf< 
m^e  ad  n.  t?2.  TraS.  de  remiKtist.  ac^.  c<uij$tg. 

, ptf.  0^  V7.  Secus  de  JuTC  civili , ubi  fola  tnu* 
lier  hanc  potefiatem  habet  ,"X.  C de  procNT* 
L»  §■  r«  depojtnl.  N.  143.  c.  9.  •rg.L,  '43.§.h  de 
procftr.  B.  D.Lauferbach  wDi^. /.  CivH 
tmb.  p.  I.  tb‘  30,  & Dn.  Stryk.  ia  nfu  moderno  f.  rf. 
ad  tit  ir.  de  Procurat.  ade6  ut  hodie  uxor  fola; 
absque  curatore,  ficuti  nemini  Berold;'<id.j.  p API 

р, i.tb.3r.  Wihel.de  coatra8,fmiUer.  'cap.'^3.  §.  f.‘ 
n»4o.  ubi  tneinerAp'pellationd#@p(ftebonUrad^ 
hen  jo.  Aug  A.  1617.  unt)  t>on  ^fuUingen  beti 
x5.May,  A.  1627.  in  DtcaOerio  ita  judicatum  el!e 
refert , ita  nec  marito  (tne  confenfu  curatoris 
Ktem  mandare  ' po(Tit , J.  V.  W.  p,  r.  Ut.  id« 
§♦  nac^  ^tefer  5^nn.  foi.  sp.  CarMov.  p.  ii 

с.  I.  dtf.  32.  vid.  tamen  Wibelium  di8  traQ.  ^ 
loc.  ».  $3.  oraced.  n.  47 • pag.  X48.  ‘ubi  tradit , quod 
mulier  fola  in  foro  Wurtembergico  alicui  litem 
mandare  & mandato  inferere  poflit  % ut  procu^ 
fator  petat  , quod  ipfe  a judice  mulieri  confH» 
tuatur  cdrator  , cum  quippe  judex  quandoque 
mulieri  ablenti  conffituat  curatorem;  Viduam*» 
fuper  fola  ei , qui  in  prima  inflantia  ejus'  fuit 
curator  ad  litem , mandatum , f(^rifl^Kd()en  ® e^ 
tpalt/  in  fecunda  inflantia  dedit,  hocque  man- 
datum, cui  connexum  fuit  curatorium,  uti  fuffi- 

' ciens,  prout  refert,  acceptum  fuit  in  Dicaflerio 
fummo  ^(irterobergteo  in  cinct  Appellationf^ 
t)on  9logftlb / uHimoFebr.A.i6ji.  Nec 
curator  folus,  abfente  vel  ignorante  muliere; 
procuntorcf  conllituit,  vel  in  judicio  agit,  Be^ 

Pi  folt!^ 


l\6 


Op.lF.  Di  Loci» 


fold.  ad  p.  I.  tA.  30.  'Wibcl.  cit.  loc.  ■«  4t» 

ubi  ita  judicatum  tcHaturin  Dicanerio  btn  tu 
kiartii,  A.  i6z6.  & pariter  A.  1716.  t)en  i6.Maji 
in  caula  Appell.  t>pn  ©oppingeii/  B.  D.  Lauterb. 
txtrc.  MU  CottcL  tor.  f.  B.  D,  Bardili  dtCuraUadUU 
tlu64,  Joh.  Heefer  de  acqiufi.  conjng,  p.  3.  Ioc.t2, 
ih  M39.  Diflentit  Mevius  p.  f.  dec.  apf.  Cum  cu« 
tator  neque  folus  in  judicio  litigare  valeat , ne> 
que  ad  adminilirandum  detur.,  fed  ad  pcrfunam 
foetninx  redintegrandam  &,  ob  judicii  muliebris 
imbecillitatem  & authoritatem  prxllandam  con- 
iiitutus  (it.  Carpzov.  p.  ?.  C.  if.  def,  fin.  Befold. 
m tbefaur.  praSico  voce , XUif  Qerifc^r  VOV^ 
mUllt)*'  D,  Wibcl.  de  Contrai,  mulier,  c.  3.  §.  g. 
n.117.  cumftfi.  B..O.Lauterbach  iaCotlM.  theor. 

£‘o8ico  (T.  jd.  ad  tu.  de  procurat.  ^ ia  Oi$.  de  re* 
Ujurujnr.  tb.4.  B.  D.  Bardili  ia  Diip.  de  Curat, 
ad  Litem  tb.  64,  Et  Ii  plunbus  curatoribus  man- 
datum, ab(r  nid^t  fatnt  unbfonbcrtl/  detur,  tunc 
unius  prxfentia  non  fulBcit,,  ut  A.  1616.  ben  a?» 
Fcbr.'  in  caufa  Appellationis  Pon  0tuttgarbt/  ju- 
dicatum Befold.  ad  f.  p.  ur.  p.  I.  tb.  26,  ^ibel  de 
amtroB.  wittlier.  cap.4.  d-g-  »>  '49.  ■ 

V > VIII.  . ■ 

Non  vero  taltem  vero  mandato  procurato- 
res conilituuntur,  fed  quafi  & prxfiimti  procu- 
ratores itidem  admittuntur,  .modo  hoc  quad  dc 
pnefumtum  mandatum  prxleiSa  formula  & ta6lu 
baculi  judicialis  cautione  rati'  & grati  contirme- 
ftir.  Ocd  Dicart.  p.  3.  U /,  14.  p.39.  J.  P.  W. 

pKitt-tdf  $.(>0(9  n in  prima  infan- 

tia pcxAHa « durat  e«Me, quoque,  in  fccqnda  in-' 


..i 


c '1 


Aanti^ 
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Aantia , neque  opus  eft  , . ut  repetatur , Mevius 
p.  f.  dec,'gu  n.  8.  id  quod  confideratutn  A.  1745* 
Dtn  <9.  Septembr.  in  caufa  appellationis  bott 
S3ciicfenf)cim/^agncri/  contra  ®ebl)arb(/  ne- 
que res  fpeciale  mandatum  exigat,  Jus  Provinc.' 
*Wiirtemb.  p.  1. 1. 16.  §.  aber  in  ©acben.  l,27* 

de  min.  Belold  ad  /.  P.  ^ p.  i.  tb.  ^ in  Di^> 
de  iMllitat.  tb.  i^o,  Srruv,  Ex.  7.  tb.  28.  MUl- 
lerus  D.  Stryk.  in  njk  moderno  $.  4.  rem  ratam  ba^ 
teri  Et  hinc  maritus  absque  fpeciali  mandato, 
uxoris  juramentum  dandorum  & refpondendo- 
rum  in  caufa  uxons  prxiiare  nequit,  uti  judica- 
tum in  DicaHerio  A i6ti.  bcn  at.Aug.  in  caufa 
Appellat,  ton  ^aiblingen,  add. J. P. w.  p.i.r.ar. 
ifl  fine.  Befold.  de  nttUitat%  tb.  i8s-  Wibel  de  contr. 
mnlier.  cap  3.  J.  8.  n.  83.  Prxftatur  h*c  cautio 
rati  de  jure  civili  AdcjuiTonbus  , hodie  quoque 
pignoribus,  vcl  ab  immobilium  poiTefloribue 
recipitur  nuda  cautio,  uti  in  Ducatu  Wuttem- 
temberg.co  Lauterbach  ad  J.  P.  ifc  p.  t.  tb,  & 
Di^.  « rati  d ''conjnnS.  preftarf  Jhlita  f. 

Et  qui  fc  cx  mandato  prxfumto  Jcgitimat ad 
prxilationem  hujus  caimonis  cogi  'poiefti  Lau« 
ferb.  diB.  J.  4:  & judex  illam  praeftari  Interlo- 
quendo jubet.  De  cartcro,  fi  cautio  rati  St  grati 
prajftira,  tunc  etiam,  fi  conjundiac  perfonte  fbas 
conjuniias  in  judicio  defendknt,  mmimi  tenen- 
tur ad  cautionem 'judicaium 'folvi  de  jure  CiviR 
nectfTariam  , L.  4^.  jf.  Jin.  de  proenr.  L.  fin.T.  dt 
eonfort.  ejnsd.  Iit.  fed  Ordinatio  Dicaftertal’s  in 
foia  cautione  raii  acqu'efcerc  videtur,  Bb.  Do- 
tnini  Lauterbach  in  Di^.  it  Omt.  Mi  a-  lonjnnS^ 

^ P J prafl. 
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Prijl.  faLt.  tb.  36.  & D.  Harpprecht  in  Coht.  Di£cr. 
Jur.  Civil.  y jl.  4.  Et  quidem  1 ) afeea- 
dentes  & defccndentes  in  infinitum  & collatera* 
les  coufitngumei  usque  ad  quartum  & affines 
usque  ad  fecundum  gradum  confanguinitatis  & 
affinitatis,  computationis  Juris  Civilis,  pro  fuis 
confanjguineis  & affinibus,  minoribus  licet  vel 
foeraims,  & quamvis  curatorem  non  habeant,  in 
judicio  agere  pofTunt  & admittuntur,  Ord.  Oi« 
cafter.  p.  1.  tit.  8.  f,  14-  J-  P-  W p.  1.  tit.  16.  /.  fin 
VdttCP*  Befold.  ad /.  P.  ^ p.  i.  tb  3^.36.  ^ 17. 

B.  D.  Lauterbach  in  Difer.  Jur.  Cnmmun.  ^ fVAr- 
Umb.  p.  t.  tb.  33.  ^ 33-^  in  Di/p.  de  eant  rati  i 
conjunQit  pufiari  Jolita  tb.  24.  uti  A.  16S}.  frater 
pro  fratribus  minorennibus  admifTus  in  fententia 
Nro.  36%.  apud  Hzberlin  vid.  cap»8.  (>i8.  & in 
hoc  triplex  apparet  differentia  a jure  communi , 

• ubi  I ) faltem  inter  collaterales  & affines  fecun» 
di  gradus  hoc  mandatum  prefumitur,  L.  st.  <U 
proiNr.  & s)  pro  minore  & foemina,  quxnofiris 
moribus  curatore  indiget,  hoc  mandatum  prz- 
fumtum  plani  rejicitur , quia  exprefsi  mandare 
nequeunt,  Befold.  ai  J.  P.  p.  t,  tb.  36.  ^ 37* 
Carpzov.  dt  arbor,  coa/dag.  Di^.3.  tb.  7.  D.Stryk, 
in  nfn  moderno  §.4f,  ad  tiL  de  procnr.  ^ /.  4.  ren 
rat.  baberi.  Lauterb.  Difp.  de  eant,  rati  d eonjnnB. 
prafiarifdita  §,34,  vid.sieyer.  pof.iof.  adtit.ir.  ia  ~ 
frocurat.  Sic  ] ) parerFilii  confenfum,  licet  fe-~ 

^ cundx  xtatis  fir , ratione  peculii  adventitii , ad- 
hibere non  debet,  J.  P.  W.p.  ut,f6.  /,  ftrnCIT. 
ibiqoe  D,  Lautei^ach  tb.  28.  0>  Harpprecht  i»  ^ 

, V ■ ftatim 
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ftatim  allePMd.  Difp.  pag.  44.  Sicutt  de  Jure  com* 
tnuni  B.  D.  LaUterbach  in  Difp-  de  eant,  rati  tb,  7. 
Wibel  it  contraS.  mnbtr.  eap  3,  /.  8. «.  fi*  ^f4» 
C^em  etiam  JusPatriz  poteilads  a cautione  rati 
immunem  praKhu,  D.Lauterbach  ia  Colito,  thtor, 
praSico  f.  37.  de  jttiic,  & /.  23,  de  pecuL  Non  ta- 
men, niH  flante  affinitate , mandatum  pratfum> 
Ium  locum  habet,  foluta  enim  illa  plan^  ceiTat, 
L.fia.  C,  de  y.  S B.  D.  Lauterbach  ia  Di^.  dtt&%~ 
tioae  rati  ^c,  tb.  17.  D.  Srryk.  ia  nfn  moderaoi 
474  ad  td.  de  procurat.  ^ $.  r.  rem  rat.  haberi. 
neque  confanguinei  fit  affines  minorennes  prz* 
Airoti  procuratores  effe  pofrunt,cam  neeexpref* 
fum  mandatum  in  fe  fufeipere  valeant,  J.  P.  W. 
fui.  Ut.  jtS.  p.  #f.  Lauterbach  ta  atfeg.  Di^.  /*]2^. 
-fieque  mater , alizque  foeminx  , pro  liberis  & 
cognatis , prxflita  cautione  rati , agere  pofTunt, 
arg.  Jur.  Provinc«  Wiirtemb.  p.  tit.  16.  p.  8f* 
& O Lanterbach.  ia  Difp,  de  CaaUoat  rati  d coa- 
ptaSis  prtftari  folita  tb.  7.  to,  8^  ij.  D.  Beyer  pof, 
i07.  Menckcn/.  f.  uM  prxjudicium  addit , ad, 
.tit.ir.  de  procar.  An  & quatenus  ver6  mater  le- 
gitima adminiflratrix  & ufii£ru6luaria , de  Jure 
Wiirtcmbcrgico  , ‘agere  & liberos  defendere 
queat,  lati  tradit  ex  textibus &authoribus  B D. 
Harpprecht  in  Difp,  de  afafr.  matern.  flatat.  ^e3. 
oatros  p.  i6.  171  ^ in  fiae  adjtQofa^lemento  fe- 

tando. addatur,  B.  D,  Lauterbach  adp  P.ty.  p.  j. 
tb.  20.  & pro  regula  venditat,  quod  mater  cutn 
conienfu  curatoris  fui , omnia,  qux  ad  admini- 
Arationem  bonorum  adventitiorum  fpeflant,  in 
hoc  Ducatu  valide  peragete  pofEt , nifi  quod 
‘ pro- 
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procuratorem  judicialem  non  nifi  cum  confenfu 
concuratorum  , qui  petendi  funt , conflituere 

valeat,  j.p.  w.  p.i.  tit,  us,  jf.  aber  bie  Uber? 
Ifb^bC»  De  extero  autem  in  genere  matri>, 
quoad  ea,  qux  ufumfruiSum concernunt , ma« 
xime  fl  ille  ell  univerfalis,  liberam  potedatem 
agendi  in  judicio  & extra  judicium  adCcribit,  & 
cum  hodie  multis  in  locis  fit  legitima  admin». 
ftratrix,  res  adventicias  ab  alio  detentas  i edam 
fine  mandato  a liberis  requirendo  , jure  dt  nop 
mine  adminifiratorio  , vindicare  & etiam  alias 
asiones,  ne  quidem  prxftita  cautione  rati  vd 
judicatum  (blvi , exercere  & excipere  potell,  fi* 
cur  alii  legitimi  adminifiratores.  Hocqte  eo 
mag'S  procedit,  fi  tutrix  fimul  conflituta,  vd 
alius ' curator  faitem  ut  cuflos  & obfervator  ad* 
juncus.  Q(^  fi  aatem  illi  aifiUens  vd  contu* 
tor  adjunctus , tunc  fine  horum  confenfu  nihil 
valide  peragere  valet.  Imo  fi  alii  tutorf  & cura- 
tori adminidrario  concredita  , tunc  ab  admini* 
ftratione  plane  fugere  debet.  Pater  quoque,  li- 
c^t  liberos  non  amplius  in  fua  patria  potefiate 
habeat,  quoad  bona  adventitia  agere  & excipere 
valet,  D.Harpprecht  cit.Di^.  pag.  44, 

§.  IX. 

3.)  Confortes  lids , pro  confortibus , pofl 
. litem  conteflatam  , itidem , ex  mandato  prx* 
fumto,  compatere  poflbnt , Ordln.  Dicafl.  p.  r« 
I.  8.  §,  14.  J.  P.  W,  p.  1. 1.  i6.p.  8d.  L.fin.  C.  d* 
couforU  ejusdem  Ut.  Mevius  p.  3,  D.  Stryk. 
m Mfit  moderao  i»  44*  de  praexr.  ^ §.  a.  rtm  rat. 
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baberh  ^Licct  itidem  minorer,  & fceoiin*.&  fub 
tutela  vel  curatela  conftituii  fint.  Et  in  hoc  iti»l 
dem  difFerentia  ii  Jure  comtnuni  appartt^D.Lau-* 
terbach  /■  CoUeg,  tbeor.pra^' /,‘21^  ftj  2rf.  adtit.  w/ 
de  procHrat.  An  vcr5  lufficiat.,*  ut  lis  inj>rima]i 
initantia  coriteilata  , 'an  verq  potius  ncceflarium^ 
(it,  ut  etiam  in  fecunda  inlFantia  lis  jam  conte- 
(lata fit,  efl  quxdio  non  adeo  expedita'?  prhis* 
tamen  affirmandum  e^'  ee^  dicimus , quia  per 
^pellatioiiem  caufa  principalis  reducitg;  ad  eum 
(tatuiu,  ih  quo  fuit'  tempore 'litis'  conteftat^, 
non  ver6  ad  (latum^  qui. fuit. apte  literh  conte-^ 
((atam aro.  L.  1 j.  Cbd.  de  proedr.  ibupie  Stchar-* 
dus,fl. /j.  ^ Brunnem,  n.  8.'  cMtn  fiqq.  p.  Stryk. 
in  Di^  de  cammMU.  appell.  clu  niig.  4«  ' 

dec.  'st  nyii/ Bi[o\d^  de  cavJ^/^  guia.^ 

igitur  lis  in  prima  inflantia  («nel  cohteflata  du- 
' rct  in  appellatione,  neque fublata (it ; ideo  con* 
fort^  litis  re£le)adinitcuntur , cum  textus  in  ge-* 
nCrc  pltem' litis  ^conteflationcm  ejqgatit.  El’ 
cum  confoti' litis  appellitiohtm  i' ih  cbmino-'» 
dum  & utilitatem  confortis,  qiii  plani  non  ap-’ 
pellavit,  profequi  poffit,  ita  ut  viUoria  reliquis 
profit,  B.  D.  Bardili  Exerc.  p^.  Conci  For,  7.'  ide6’ 
eo  citius  etiam  hic  admittendus  venit,  cum  alias 
(lirpontioDicafUrialis',''q'uia'nngulis  diebus  cau- 
^finienda}  car6  obtinere!  (&,^ofl  litem  conto* 
Hata^,'  una  die,  in  eadem  inflantia,  nihilomi-. 
nus  admittendus  foret,  qui  ante  litem  cbntefla- 
tam  repelli  deberet.  Et  ita  fxpius  judicatum  in 
Dicaflerio  Dtn  $.  Jun.1714.  Appell.'  bott 

5ttdnut«  7 ficConf.  ^err^ 
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fAafft^fWaoec  tjonitcmnatl),  IBcElasun  Appd- 
iantcn  ^ contri  bcn  ^cttuuitb/ 

Appcllaten.  Nro.  iii6.  apud  D.  Hxberlin.  Et 
dntea  quoque  A»  16x4*  i.Novembr.  inCaula 

t>6ri£ant/latt/  & A.  1609.  confer.  B.D.Lautcr- 
bach  ii  DiS^.  de  eant,  rati  d coKjwia^  prejt.foltt» 
tb.2Q,  f^2p.cnm  feqq.  . ^ * • . 'i 

• • '§:x.=;  - • 

' ' 3.)  Marituf  tnajorennis  | pro ' fua  oxore;  - 
re£le  ex  praefumto  mandato  agit,  Ordin.  Dicalt. 

p.  I.  tiU]s.  J.P-  P- 1»-  "5- /•  Item  etn 

L.  21.  C.  mandat.^  Secus , fi  minoren- 
nis,  Ord. Dicaft.  /?  >4-  Tiraqucll.  deLL» 

tpnlmb,gU  S.  H ■ 41,  cUm  fenq,  Sande  in  Decc.  Frific, 
B'>  2.  Ii*  '4.  dtf.  r.  B.  D.Bafdili  in  Di^.  de  OtraU: 
ad  litem  th.  2f.  ^ 70.  neque  uxor  pro  marito^  - 
agit,  cura  virile  fit  officium,  L.  a»  de  rtg^ptr.  ne», 
que,  maritos  ab  uxoribus  defendi,  conveniat, 
li.  2.  deiniHr.  Mevius  p.  4»  det.  329.^ 
nem.  ad  L.  i.  de  appellat,  recipe  & in  Procejf»  Civw 
eap.28.  n.28*  Faber  in  Cod.  Saband,  tit.2j,  /.a.  de 
procMT.  Lauterbach  j.  de  procurat.  W if.  de 
appelLd^  ubi  nonnullos  cafus  exceptos  referunt» 
Et  quidem  maritus  non  faltera  , ratione  bono- 
rum receptitiorum,  uti  de  Jure  Civili  L.2t.  C.de 
procur.  D.  Lauterbacli  ia  CoUeg.  tbeor.praS.  (.  27, 

& D.Stryk.  ia  nfn  moderno  $.44.  ad  tit.  if.  de  pro- 
curat, fed  etiam , quoad  bona  dotalia , 8t  para- 
phernalia,  cautionem  rati  prtflari  debet , cum 
indefinite  & generaliter  loquantur,  J.H.W.  p.  r. 
t.id,  ,§.  Item  ^ ^ Ordinat. 
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Dicall.  p,  u tit.  8.  /.  i4‘  Bcfold.  ad /.  V.IV  p,v 
th.  38-  Wibel  de  coatraS.  imlier  cap.3.  /.  3.  n.  80, 
B.  D.Lauterbach  in  Differ  ijnr,  Commnn.  ^ «^r- 
temberi.  tb.  B.  D.  Bardili  in  Di^.  de  curatore  ad 
litem  th,  17* 

§!  XI. 


Im6  , fi  verum  & prxfumtum  mandatum 
deficit,  tamen  vir  honefi*  vit*  & famaj  alte- 
fum , fine  mandato , in  judicio  defendere  po- 
tefl,  modo  prafict  cautionem  judicatum  folvi, 
de  Jure  Civili  necefiariam,  46,  /.a.  L.76,  de 
procurat.  L.  un.  C.  de  fatisdat,  prale£ta  form^a 
przfcripta  in  Ord.Dicaft.  p.  1.  t.  fi.  fol,34, 

Tuper  quod  reum  defendere  &,  ad  finem  litis 
usque , in  judicio  permanere  velit,  Ord.Dicaft. 

p.  I.  tit.  8-  /.  ob  auA  jcmanb  tc.  Picbft.  dd 
J.  p.  ff'.  p.  I.  th.  fp.  Bocer.  Cl  f.  D.  6.  tb.fj.  B. 
D.Lauterbach  ia Di^er, /.  Cxvil.fi  H^Urtemh,D.i, 
ib.36.  Et  itafxpius  juaicatum  inDicafterio  bflt 
8.  Jun.  1514.  btn  *}.April  A.  1716.  Uti  legi  po- 
teft  in  fententiis  Dicafterialibus  Nro.xy^-^fh  38^- 
43S-  4S9-  if8-  SQO-  ^^4>^  ^48.  itl8.  apud  Dn. 
'Hzberlin : interdum  ex  juftis  caufis  oblata  cautio 
judicatum  folvi  rejicitur,  uti  faflum  in  AYo.W7* 
Ef  fi ‘neque  verum  neque  prafumtum  mandatum 
habet,  dicitur  falfus  procurator  8t  ex  officio  reji- 
citur, Bc  omnia  ab  ipfogefta,  funt  nulla  Lauter^ 
f.'37.  de  procur,  ^ 39-  ^ 4t*  de  except,  Bardili 

de  falfo  procuratore  tb.  68.  fi  per  totum. 

, .Qji  • • 
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/'124  _ Capt  !K  De  Loeo , 


; • ' Sempcr  tamen  ih  Icgitimariwnibus  «quitai 
'in •‘Jure  Wfirtcmbcrgico  <qmm«ndatulr , ita  ut 
partes,  (ub  cautione  ad  proximam  vel  de  rato, 
admittantur,  max:m^,  fi  fententia  principali* 
illa  dic  ferri  nequit,  fed  v.  gr.  ulteriore  proba» 
tione  opus  eft,  vel  interdum  totus  procelTus  ad 
"finem,  perducitur  & differtur,  faltem  fententi*' 
.concepte  publicatio,  donec  legiiimatio  i:e£J^  fe 
habeat  & defeflus  fuppletus  fit,  Ordih.  Dicafi, 
'p.i:  t.8^  ^ jf.ir.  ^ p-3-  1. 1.  /.9.  quamvis, 

Ii  fententia  pro  illo  fertur,  qui  hanc  cautionem 
'prefiitit,  & ex  cujus  parte  defe^us  circa  legiti- 
naatiunem  apparet , nihilominus,  pro  re. nata, 
fententix  publicatio  fieriToleat,  cum  ejus, favor 
jtunc  fubfir,  ,conf.  Mo.  «i.  ^ 133*  Uti  quoque 
A.  I7SI,  ben  »6.'.  Maji  , incauTa  Appellationi* 
'boh  Q3t6nin,(i<n'  Sob*  9Jo|cn,  bon 
/ R.  N,  contra  ^of).  SGcnlXl 
,A.T.  nondevolutoriajata.  Hinc  etiam,  rationi 
extraneorum  mandatorum  , fcfpicicndum  cft  ad 
forum  domicilii,  & fi  fecundum  fiylum  juris 
communis,  Camer*  Imp.  vel  fori  domicilii , in 
'quo  procurator  .dandus.^  procuratorium  rite  8c 
legitime, conceptum  fitj  nqn.  rejicitur ; .licet, 
.juxta  Jura  Provincialia  l'?^^uriemberg-  'mandatuni 
mancum  & dcfejftuofum  fit  , Ord.  Dicaft. 

‘ 1 1.  /.  7.  J.  P.  w.  p.  1. 1 1,6.  uiib  biemdi.'  l',  6. 
de  eviS.  L.  34.  de  H.  J.'..D.,^-auteibach  jf.  18,  ad 
Ut.  tr-  de  pracHrat.  ‘ fta  A.  1 |.  bett  "14.  April  iiv 

.Arimxntum  Syndica4i8r^orpitaL  Esling.  figillo 
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publico  tminitum,  pro  fufficienti  habitum,  licet 
nulla  fubrcriptio  adminifhatorum  adfuerit.  Quod 
fi  tamen  deft6lus  adfic  in  procuratorio,  tunc  Ad* 
vocatus  Aatim  in  legitimatione  illum , fub  poena 
15.  crucigcrorum  indicare  debet,  OrdTDicaft 
p.3,  t.i.  fi. 3.  hinc  etiam  procuratoria,  tutoria  & 
curatoria  extrajudicialiter  i partibus,  ad  infpi- 
ciendum  & perlegendum  parti  adverfxfuntcom* 
municanda , ut  hoc  modo  proceiTus  abbreviem 
tur,  Ord.  DicaH.  p.  3.  t.  u fi.  /.  Quodli  defe- 
£lus  appareat,  pars  adverfa  breviter  excipere 
potefl  contra  mandatum  Ord.  Dicafl  p.  3.  Ut.  r. 
§.  f.  &tunc,  fi  gravitas  dubii  decifionem  per 
interlocutoriam  , pun£lo  legitimationis  - perfo* 
narum,  expofcat,  tunc  pronfuntiatur,interdum 
vero  (altem  extrajudicialiter , per 'Secretarium, 
Advocatis  indicatur ; quid  faciendum,  & quo- 
modo in  caufa  progrediendum  (ic.  Piures  tales 
fententiz  latx  funt&  legi  pofluntapud  Dn.Hae- 
Berlin  in  Jentent.  Dicafier.  ubi  mandatum,  ut  pro- 
prio nomine  folegttimet,  & liberorum 

nomine  caufam  agat,  Nro.  768.  ut  curator  vidux 
ejutque  liberis  'conrtituatur , Nro.  122.  317, 
3fi.4^o.87P-  ubi  procuratorium  vel  curatorium 
pro  fulHcienti  acceptatum,  ihro.  24.  df.  ^ 109. 
& ubi  cautio  iraii  & gr^ti  injun^,  J^o.  uS.  24, 
2p.  \22. 143-  ^bi.224.  2^4'33P.  3t4’  ftf.  fpo.  73t.  vel 
dent^e  cautio  ad  proximam  admifla , gnugfcp? 
ttien  ©«roatt  bepjtibtin^cny  ^Vo.’rrj.r^i  Mr.  362. 
4fiQ-484  f2i.  f97. Uhb  jn>af  beptfr 
fabtcnbct^troflF/ . . . - . 
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Cap.  K 


; . , ; §.  XIII.' 

Sxpius  eafus  incidere  folent , ubi  litis  reaf- 
fumrio  facienda,  cumprimis' ab  hxredibus,  vid. 
R.  /.  de  A.  i6s4.  §*  P3‘  Mauritius  in  Di^.  de  Iit,  re> 
ajfnmt.  ptr  tot,  D D.  Grafs  m CoUat,  /mt.  Civ,  Ronu 
tum  Receffl  ^ ordinat,  Imp.  Gem,  maxime  per  diff. 
princip.  pari.  2,ftQ,  f.  /.  i.  ^ i.  Laucerbach  (.66, 
& 67.  ae  procurat.  Qjf  (,  if,  de  rt Judic.  Ludovici 
in  proceJJ'.  civiJ,  cap, 36,  uti  tales  lententiz  extant, 
Nro.74^.  ^ y8}.  apud  Dn.  Hxberlin,  ut  omnia 
a^a  & adhtata  ratificentur  & lis  reaflumatur, 
imo  fi  heredes  legitime  otati  haud  compareant, 
lis  in  contumaciam  pro  rea/Tumta  haberi  potefi» 
fecundum  Carpz.  p.  t.  C.11.  def.  t'or.  n fin.  Inter- 
dum etiam,-  fi  quis  non  obligatus  ad  comparen- 
dum  & illegitime  citatus,  v.g.  fi  lis  ipfi  denun- 
tiata; ille  tamen  ad  evidlionem  przAandam  & 
ainncndum  obligatus  haud  fit , ad  petitionem 
ejus  ii  citatione  & jurisdidlione  abfolvi  potefi, 
id  quod  fadlum  in  fententus  Nro.  11. 14.  ^ 6j. 
Dn.  Hzberlin. 

CAP.  V. 

Dc  Contumacia. 


summaria: 


$.  I.  Siftit  proceflum  con- 
tumacis primi  termini. 

$.  ft.  8c  a.  Secundi  termini, 
ciim  formulis 

$.4.  AfTert  cjuf.s  Scforinn- 
ItiB  eacuCuidi. 


$.  {.Explicat  contlimaciaia 
' procefTu.t  in  feriptis , poe- 
nam tc  formulas. 

{.  4.  t^oad  caufas  remif. 
- fioois.- 


s. 


I. 
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Sin  lesUtmatio  non  >re£le  fa£Ia  fuit,  vel  quis 
plane  non  com paruit, cum  idem  Iit  plan^non 
comparere  vel  non  rite  fic  legitime  2.  de  antb, 
ftdft.  L.  6.  de  bit,  qni  fatUd.  cqg.  tunc  contumacia 
ejus  acculatur,  Ord.  DicaA.  p.  1.  trt.  aa.  ^ t.2j, 
/,  7.  J.  P.  W.  p.  I.  tit.  64^  & quidem  in  fpecie , 
neque  enim  generalis  accufatio  contumacias  fuf- 
iicit , Stryk.  iatrddtiQ,  ad  frax.  For.  cap.  6. 
Mevius  p.  i.  dee.  3^0.  D.  Majer  ia  Di^.  de  contu- 
macia tb,  22.  & tali  modo  accufata  contumacia 
demum  nocet,  Carpz.  p.i.  C.p.  def.  ij.  ^ C.  20. 
def.  30.  Mevtus  p.  g,  dee.  1/0.  ».  '4,  ^ /.  -Bohmet 
iaDiff),  de  coatamaeia  aoH  recondentis  cap.  i,  f.22. 
Et  quidem , fi  appellator  vel  appellatus  rite  cita* 
tus  vel  plane  non  vel  non  rlte.compareat,  nec  i 
quopiam  juAa  abfentis  caula  allegetur,  tunc Ap*  ~ 
pellatus  vel  Appellans  prasfens  contumaciam  ab- 
fentis fccufare  & ut  alius  terminus  peremptorius 
prxBgatur,  illeque  in  expenfas  & , damna  con- 
.demnetur,  petere  poteil , falva  poena  fircali  Bo- 
cer.  C/.  6.  tb.  v8»  Di^.  aofira  de  proceff. 

in  contnm.  /.9.  fequentem  in  modum  ; P.  P.  (ii 
fm  jtvoc  Appellant  erfditeneu  ; Sr 

miiffe  ab<c  mit  befcrmbsn  crftbtn , Appellat 
, contumaciter  auffen  geblieben/;  unb  gat  nitti  fuc/ 
fotnmtn/  fi  nempe  plane  abfens , (obcr  ni^t  QCj; 
bubtlid)  legitimirt  fepe,  fi  procuratorem  miferit 
infufficienter  indrudum)  ba  Dod^Iaut  documen- 
ti iniinuationis,  bit  Citation  il>m(  }U  tecbtbel)iW 

bi^tt  tpovbtn  ■ plUpUmtilen  abet  l>tetbutcb 
' ibme 


tljmc  t>lel  ItnfofTen  wriirfiic^cr,  unb  bic  "SaJJe 
aufgcbflitcn  mccDC/  fo  iDoBc  Appellant  bcej  Appci- 
Jaten  Urtcieb&rfiTmy  prout  jur»  ac  moris-,  ijefhnl 
accufirf/ uni)  ^ucr$^fwb«i>  ExcelL 
Feiten  uttb  untcrtbAnigen  flciti9«'<cftid)el 
bctbcii/  ju  erfcnneri  / ba§  Appellant  Diefen  Diec^in' 
orbemlidE)  ober  gcl)orfam(ic^  erjlaitbe».  8c- 

Cold.  ad  /.  P.  IV.  p.  I.  tk  iiy*  ■ W^inter  de  p.  r, 
cap.6.  n.  41.  tex  Appellit  ob<rm(bt/'Wie  rtt^g<» 
Wi^m obet  toorPommni/-  befon>«g<tt 
rinen  anbcm  ftirbcrllt^en  9ie(tK<^'^ag  peremto»  . 
‘tih  ati$uf($en/  unb  n>o  aldbonn  be«  b^utigen 
blcibcn«  ober  unooUtwnmenen  $rfcb«n<ntf , fein 
'erbeblicbUrjhdb  barjtifban/  cr  iuforberfKSnabig*» 
J^errfcpafft  uitb  brttm  ben  ^ebwfathlicb 
ftblcneiTcn ; be<  ^ogfl-wrurfadSrfett^pflen  jutpiw 
berfebren  '^inttr  ik  Afjiff.p*?. 

cap.  6,  n.  4 1.  'ober  efnefl  nocbmabtigM  terminum 
peremptorium  onjubcraunien , (Uicb  ibn  in  bie 
©rfebung  afler  UnFoftcn  bcr  bcutigen  juridiez  ju 
oerbammen  / felva  poena  fHcali,  ae  impl.inAanti* 
£(  fi  de  contumacia  non  aperte  condat,  fcd  de  inii-, 
nuatione  citationis  dubia  adfunt,  vel  Impedimenta 
legalia  veriiimilia  addu^a,  interim  fertur  interlo* 
cutoria  talis , qualis  in  caufa  appellationis,  pott 
iCdblingen  jn>ifcben®eorg!53ietirKii,J®eflogten  . 
Appcllanten/  contra  ©ebborb  (SkbnlU 

bciffcn  oon  , ^Idgern  Appellatcn, 

in  Dicaflerio  A.  1716.  bett  ar.  ApriI  publicata: 
bd§  ber  Appe  lant  !X>ietec(in  )ured)t  unb  gebocr 
fottiUcb  erfdbienen;  ber  Appellat  ^uUee  ober  aufr 
fen  laebliebw  f«9e/'bab<r^  fnnffiigbin  »or  biefed 
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§itflL  .6of/®md^  peremtorii  citiw,  unb  unt 
bietUfacOen  rein<^2(ii(fenb((iben^^l>6ct  mec^eiv 
uiU>  al^Dann  femcc  unD  gefc^n  foller 
IVOi  ifi.  I^a,  U4^.  quales  plures  legi 

polTunt  in  Nro.  lo.  464. 64/.  /2g.  1083^  apud  H«* 
bcrlin.  Et  Hcet  aliia  tota  dies  cedat  <;itato  Arum* 
p.1.  dec,  II.  CarpzoVi-p.  i.  dee.  43.  Nicol.  m ftoceff, 
p.  i,  c<ip.33.  in  ju$,  Struv.;  Exerc,  f.  ti,  31,  Berlicbt' 
p.  I.  conci,  f/.  n. ; o.  ■ D.  Stry  k.  ip  introduS.  nd  prox  i 
for,  cap.  4.  $ 14,  D.  D.  Majer  i«  Di^.  de  contumam 
da  to.  i6.  tameq  hcc  incetlocutoria  Hatiin 
fuit  publicata , quia  nihil  pnejudicii  contumaci 
inferebat : vel  interdum  eventualjter  condemna- 
tio adjicitur  hoc  modo  :>  unb.  bafmi  Nt.  feinef 
^uttsen  o^nboQfoinnutten  ober  ni^)t  ^rfc^eni 
^albet  fdne  eriMbUt^  Urfat^i  anjuieiden  tvilftei 
feibigec  fbcbtrift  uitfecm  ©ndbtgflen  ^rflcn  unb 
dj^tvcn  IO.  fl  fobtuin  bet  Mitntf 

■ ncn^kfftbie  aQe  im  ^eitftgetiS^tdtad  oufdetpcn^ 
bete  tinloflen  tu  erflotten  fcbulbig  unb  gebalteti^ 
fcpn  folle.  'Befold.  ad  /.  P.  t*'.  p.  n tb,  17.  prout 
plores  tales  fenfientiat  in  Dicanerio  pronunn'au^ 
Nro.t,  n. 32.73,93. 106,194,330.347.473.^41.^64. 
7pu  794.  Neque  tamen  in  termino  auditur , nifi 
rOfufis.  prius . parti  pnefenti  expeniis  & damnis, 
Asa^ahfentia  datii,  & poena  10.  florenorum,  Se- 
aehi0imo  folota,'  pro  ejus  diei  fumtibus , id  quod 
sk  fencentiis  condemnatohis  porro  addifci  po- 
keft , : Hro. 20, 44,  iS3. 208,336.  joi.  ^ 706.  nifi  ju» 
ibm  abrentne  Tuae  caufam  attulerit , irU  ut  acon- 
•cunucta  abfolvi  poffit  D.  Stryk.  ia  DiA,  de  t«* 
agualcs  Ceateofiat  ^wutorifs 

mi-liisj  R kcon^ 


iiontumacla  itidem  Dn.  Hatberlin  plures  addu«' 
cit  JVi-o.  ig.  22. 37T»  W-  dfo.  ddp.  6st.  804. 1190.  In- 
terdum ver6  (latim  contumax  decUratur , fi  ni-t 
mirum  contumacia  notoria,  uti  fa^bm  in  Dica-, 
fterio  A.  i69i.  ben  »6.  Septembr.  in  caufa  appel- 
lat. ponOtuttgorbt/  €brffl®P^  Bittdrf , 
Appeiiantcti/  contra  9?cg«tm/- 

JScflagten  Appellatcn/  hoc  modo:  baf  Appellar 
lentKec^tf^^ag,  mie  r«^/  <rflaiit>rti,.Appd. 
hnt  aber  nicl^t,  wiextdft,ctiH)i(ntn,  unbbobw 
ben  Appellaten  bie  Unfpflen  bet  «fl«n  Jundic* 
]U  fcbwlWS/  unb  Appellant  peremtorii  ct- 

|!t(  mcrbtn  fbflt.  Mro.  ^ou  706.  interdum  poena 
«.  florenorum  faftem  additur,  ex  3ufla  caulai,  fic 
fi  plures  caufae  uno 'die  tractantur,  Bocer.  iU6, 
J)^.34>xb.  u8.  interdum  Advocatus  punitur , uti 
«X  Nro.  i2f.  apparet,  ubi  poena  f.  flor,  di^ta^ 
Interdum  ultra  ordinariam  poenam  decem  flor, 
alia  adhuc  poena  y exemplariftbc  0(raff/  additur 
‘ A^.  f or.  Et  ita  in  caufa  Appeil.  mn  @tuttgoib^ 
jmtfrbtn  0fmenri2Itigflr  A.  N * contra  3ob. 

<bd  ^ittrni  nnb  ^Cd^tcni  Rr.'  Tt.  A.  1 71 5;  b<tt 
18.  Aug.  probatio  decreta,  & A.  1716.  b(tl  ai* 
Maji  Appellans  pro  contumace  declaratus  in 
«ro.  flor,  dc  expenfas  parti  condemnatua , infiv 
amilcpie  perenitorie  citatus  ad  diem  ad.  .Jiui 
^1716.  refervara  poena  fevera;  Unb  Wf 
«uf  bm  26. 3unli  «or  biefrm.^ifW.  Wg«i<^ 
■ju  trfcbcinw  peremtorifeb  cinrt  txxr^  foUcn, 
Apparebat  enim  ex  literis  »d  Advocaturo  exaratis 
animus  non  deferendi  appellationem' fed  dil^ 
'icndi  procefliua  v Notuidiifn  adl^uc  • quod  i«f 
- . tcsdum 


Digitized  by  Googie 


De  CMtmacia. 


»31 


teidum  abfoluioria  fententia  a contumacia  jun<* 
gatur  principali  M’o.  666.  ^ ffro.  interduni 
^men . licet  quis  abfolvatur  ik  contumacia , in 
expendu  tamen  cuipofe  caufatas  condemnari 
botell  t Carpzov.  ia  froeejfit  tit.  g.  art  3.  a.  42.  fyft 
Ludovici  m practffn  civili  cap.  1 1 . /.  r^  i f . uti 

judicatum  ia  Nro.  738.  hinc  mature  denuntiatio 
parti  adverfx  facienda , ne  iter  fufeipiat,  & (um<^ 
Cus  faciat,  fi  impedilnentum  legale  fuperveniat# 
& denuntiatio  in  tempore  fieri  queat.  Interduni 
quoque  jungitur  decretum  provifionale , uti  A. 
171Z  beti  29.  Maji  Appellans  eventualiter  in  10. 
flor.  & expenHo  condemnatus,  8e  citatio  per^ 
emtoria  decreta,  cum  A.  1721.  ben  8>  Septemb» 
probatio  permilTa , fed  non  pera£la  fuerit , confi 
C.1I.  Neque  omittendum,  quodquz  ratione 
contumaciae  in  prima  inflantia  obtinent , illa  quo*. 
, que  ad  fecundam  applicari  queant,  fecundum  Me* 
vium  p.j.  ite,  38p.  nifi  ratio  diverfitatis  obflet. 


> Quod  fi  appellatus  vel  appellator  neque  ili 
altero, termino  peremtorio  comparcat,  fed  con- 
tumaciter emaneat,  tunc  appellator  vel  appella^ 
tus , fi  caufam  appellationis  fibi.  profuturam  fpe* 
ret,  & procedere  in  peragenda  illa  cupiat,  aUf> 
diri  folet  & proceflus  in  contumaciam  unilaterx* 
lis,  fecundum  viam  juris,  peragitur,  itliut,  pro 
conditione  perfonarum  , utrum  Appellantis  vel 
Appelbti  vices  fuflineat,  primum  fatalia  appel- 
lationis juflificet,  vel,  fiinjufta,  impugnet, & 
dciode  icnt9iiuaB|t  iniquam  vel  squacn  cfle  dt- 
j...  R a mon* 

* t - • 


13* 


'Cap. 


mondrec  ^ & oHendat : J.  P.  p.  1. 1. 64,  /.  fby 
>onn.  ^ fitu  Ord,  Dicaf>.  p.  t.  22.  Bocer.  cL 
Difp,34.  th.  t20,  122^  Oifput.  noftra  de  procrji 

h coatHmaciim  p.  9.  ubi  enam  Jus  commune  St 
Camerale  adducitur,  confer.  D.Stryk.  in  Difp.  de 
proc^  mUaeroU  per  tot.  petitio  aurem  ita  for- 
mari poreft.  P.  P.  2BeUcn  Appellat,  tpie  in  &et 
erflen/  olfo  aucfi  in  Ditfer  ontxm  Juridica  conra»- 
maciter  aiiflert  gcWebcn , unO/  in  contemtum 
Wefe<  i>6t^fferT  Tnbunais , abemin(>lcn  nic^t  fx* 
f^ieneu/  obfc^en  in  trflcr  Juridica  eineperemio- 
nf^  Citationcrftnncf/  unb  AppeiiatentpitrtP^ 
iniinuitet  worben , noc^  SlnUitung  be§  benen 
Aais  anliegtn&cn  Documcnri  iniinuationis  ; 

• finbct  fid}  Appellant  gemfifiqet , Deifen  Conm'. 
«aciam, nwe  bionit  M«n«  bef^iebrt/  nbd^nw!^ 
im  ju  accutiren , unb€u<r®naOen  ic.  tnUnter^ 
ibdnigfrit  )u  erfuc^n ; ben  Appeliaten  nuntneb» 
pro  vero  contumace  ju  trfWren , unb  i^me  Ap- 
pellanttn  ad  (trocelTum  in  contumaciam  jujuldf/  - 
gn,  mdt^cnfalli  er  brg  gtboffdmlit^n  &bictcn« 
ifi  lOrbnunc)  na0  / ju  wrfabfftt/ 

Mqud  fubrefufione  expenfarum  & damnorum  & 
ibiita  implorat.  Et  ita,  in  conturjiiciam , pro- 
■eeffus  unilateralia  in  Dicaflerio  admiflus  in  caufa 
' -AppeiUtionis  bon  ©futtgnrbf^  Cbriflian  8ub^ 
•wis^/  OJeflMrtn  Appeiiamen/  «ntgcgen  unb  wi* 
2wimpff«i  & Conforfcn,  :^bcn  bon 
■mdn(ffurt/*i^d(Cn  Appeliaten  , ratione  unius 
'fudati  contumacis  A.  1711.  ben  i.Septembr.  & 
•Anno  1711.  ben  I s.  Sepicmbr.  yro.  lOfd.  ifoo,  ^ 
■0*.  & plores  tales  fententiae  prodant  A^o.  a.  77. 
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*po.  326: 4471  ‘494.  721.  apud  Hatberliru 
fi' contra  proceflus  in  contumaciam,  etb  deficicn» 
lia  requifita  , fape  etiam  «dene^ri  foler  juxta 
fent.  Oicoft.  JSYd.  1046.  Difp.noftra  de  pr<u 
4^  ia  cmMttmeutm  ^fi,  4t»  i . - ::  » 


,'  J- 


T r 


■ i m. 


- Appellatus  tamen  praEffns  etiam  petere  poi 
tefl,  ut  appe1lMid,'pro  deferta;  pronuntietur:, 
Ipfcque  contumax- appellans’ Sereniflimo  in  cx» 
penfas  duarum  juridicarum  a io.  ftoren.'&> parti 
com  parenti 'in  fumtus  ftJdamna  condemnetur, 
J.P.,W.  p.  I.  tH.'64.  p.  mann  Det  jfpprllant 
Boccr.  C1.  6.  D.  34.'ih.  ug.  usque  ad  n.122,  B.  D. 
Lauterbach  ia  Differ.'].  C,  ^ »K  tb.  iio.  reiterata 
cnim  crnitumadia  graviu»  punienda  eft,  Mevtus 
jp:  '2.  dee.' 327.  qui  femd  oomparuit,  in  majori 

7>xret  Contumacia,  GaiI  Lib.  t.  obf.  jo.  n.  2.  feqq, 
Meviuf  p:  7.  dic;  38g.  confer.  BIum'.  in  Proce^ 
€am.  tit  if6;  n.  yS.  cum  fcqq.  Roding.  in  17.  Carnee, 
iib.  3.'t.  f4:n^  fo^'cHm  fiqq.'  hoc  modo : $r0tl;it 
Demnoc^  on©ier®naDen?c.  De?  Appcllatm  ge^ 
^orfnmfi  Stet^rlic^e?  JBfifen Dett  Appciiantcn 
t!Umnel)rO/  pro* contumace,  ju  declariren  / unD 
tfe  Appellation , in  contumaciam , dl?  defert,  un 
DIefem  ^6(^flpr<ifli(t>en  Dicaflerio  niitit  tmjtv 
iteDmctt/  fonDem  Dm -Appellanten  Dubon  nbju^ 
rneifen/  uucD  iDn  iuSfBieDercrffnthjng  Der  in  bca^ 
•Den  Juridicis  fl^gehxlnDfen  Unfcflen  uhD^^c^o^ 
^en  }tt  condepmiren  / falva  pccna  fifcali,"fub  fift. 
lita  imploratione  pro  adminHlratione  Jwis  gj 
'Juftithc,  tttt  fii3m).mr  caufa  appellationis  tjoti 

^ ' R } . 


\ 


t34  

(gtuttgntbt,  58altl)flfat  AppeMam»/ 

contra  3o^onn  3acob  ‘35apl)«n & Confs.  Api 
pcllaten,  ubi  A.  1680.  btn  «.Martii  proceffus  la 
fcrrptis  pertnirtus , Pon  j»<9  ju  jitxp  SKooot^ 
pcrabfc^iebet ; & A.  168).  tim  »7-  Aug.  fecon. 
dus  & novus  terminus  percmtorius  ad  replicans 
dum  praefixus,  denegata  teftitutione  in  integrum, 
ut  fuperflua,  utpote  qua  coatra  primum  termi- 
num peremptorium  lapfum*  petita 
dem  A.  1684.  bin  i.Sepumbr.  ob  lapfum dupli- 
cis termini  probatorii,  fine  prorogatione  petita^ 
appellatio,  pro  deferta,  pronuntiata  & appel- 
lans in  poenam  to,  fiorenorum  pro  duabu»  juri- 
dicis & refufionem  expenfarum  Appellato  con- 
demnatus fuit,  in  Afto.  ^p3.  fentent.  DicafL  uti 
'quoque  ob  non  petita  a^a  defertio  in  contuma- 
ciam decreta  in  JVte.a/f.  &A.  17x3.  bM  ^ 

ob  fummam  non  appellabilem  ac  ob  non  fiibfe: 
cutam  ratihabitionem  intra  decendium  appella- 
tionis ab  Advocato  interpofitae , appellatio  19  ' 
contumaciam  pro  deferta  pronuntiata,  cum  poe-  ^ 
na  ao.  flor,  flf  refufione  expenfarum  duarum  ju- 
ridicarum; accedebat  lapfus  termini  probatorii  Sc 
renuntiatio  unius  partis  & quod  in  fecunda  juri- 
dica emanferit,  & probationem,  ratione  formar 
liuffl,  neglexerit. 

.'S.  VI. 

A contumacia  potefl  abfens  fe  excuC^, 
propter  juflum  impedimentum,  arbitrio  Judicis 
reliaum,  Berlich.  p.  i.  C.i/*  da.  D.  Schbpffet 

caiffa  /a9u 
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^-tnrw.  - • ,^  : 

non  obtemptrnverit.  modo  rite  probetOr,  - Berlich* 
n.  63.  ctm  jtq^.  D.’Sch6pffer  u}  i3.cnm  feqq. 
& D.  Stp^k;  in  njH  nioderno  f l 7.  ad  d.  iit.  ^in 
Di^;'de  impedim.  tegtd,  capi  D.  D.  Majdr  in  DiiJ^ 
ie  eontttmach  tb.34>  n*c’  wedtatuin  fiierh , utpotc 
quod , curo  removeri  potuit  ■,  nihil  juvat ; hinc» 
que  opus  eA  , ut  probet  impediroentum  tale 
^ifle , quod  allegat,  quod  vel  plano  non  yel  non 
nifi  diffictilter  removeti  potuerit,  i.,  '2S.  f .t.  i. 

ex  ^^ib.  eakf.  maj.  c,  f.  x.  dt’  tl(&.  B.'  D.  Harppn 
Con^  itp.  ».  typr  ftf  ( oniU.  f2.'  n.  59.  &,  nifi illud 
bbllitidet , rubfecutus  fuilTet,  L.a.  /.  d.  fi 
gnis  fimtl  & denique  quod  dHigentham  adhibue* 
rit  de‘io11cnido  eo fate'  D.  Stryk.  in  Di^.  ,de  inu- 
i^ak  t,'-g,  n:  68.  cmn  feqq.  D,D.-Majer  fv 
Dijp.  Je  toniibniicia  tb.  34:  GoswinUs  ab  Esbach 
ad  Carps.  p.  1.'  Cip*  i)tfl  13.  n.  1.  vid.  tiroen  'allegati 
iD.  ^bbpffera  m ff.  fi  qn's  eant.  • De  eo  etiaih 
difputaht',  an  cotitumacia  in  dubio'dolofa  &in 
'eonterotum  judfcis  fa^  Cf  praefumendt,  idqvod 
«ffirmat , Stryk.  m intrbdnd.  ad  frdx.  for'.  e:6.  $.  7. 
Ted  aliter'  fentiuht- Jiudovici  r»  poctfi  eivili  c.  A, 
/.  J2i  Mevius  fi,  61  dee.  64.  0.  r.  'cum  poflit  elTe 
eulpofa  vel  cafu  fortuito  caufata,-  & in  dubio  id 
t)uod  minimvm  , prefumendum.  •' Hoc  tamen' 
'%e^m>tnanet^i  qued  fe  excuftre  & impedimen- 
4»  allegitre.  & probare  dbbeac^'  hinc  1691.  t)(lS 
•jr4«)un.  exdifatlbnli  probatio  contumaci  ihjun. 
<la  in  M’©.  f7».‘;apudDn.  Harberlin.  ? Talia  im- 
pedimenta funt  ‘i)  morbus  fonticus  JusFrovinc. 
.\C'urteinb.  p.  I.  'U  14.  f.  L.  2.  /,  3.  fi 
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C*4.  §./.  EdB.  tam  proprius^qu^uxo*, 
m & Liberorum , Bcrlich.  p.  i.  C.  M.48.  atm 
' fqq.  N;coUi  ia  procejf.  juiic.  0. 1.  cap.  34,  mtmi  23^ 
Mevius  pu  2.  dv*  2a.,  p.Stryk.  d.  Di^.  Mp.  2.  - 

^ cap. B.  47 (Hm  feqq.  t ) furor  L.  2.  /.  f . fi  quU 
- caut,  ])  publica  incarcer^tio  vel  ab  hofle  yel  ii 
Latrotiibus  vd  propter  ddidum  vel  perCoiuie 
arre(lum.9  fj>  P>  p>  <•  tft- /«.Q^fdngnif* 

• a*  § pa#  L.4.  §.  r.  Gkrlich.4*Ci7.  •.;9>'Nico!« 
c«p.  ^4^  n. ! 34.  B.  D.  Lauterbach  Cxrrc.  6:  Coad, 
Fw.  2u  D.  Strylg  latuL  Di^.  caf,  4.  n.  19.  ^ cap.  3, 
tmoL  77.  cum  ftq.  vel  (1  quis  vi  vd  allu  ab;  altero 
eoiura  fuam  voluntatem  detineaiur*  J.  P. 
p.f.  t/t.  14.  /.  ober.  4)  abf^ntiareipubl.^canfavel 
-pecelTaria  peregrinatio  J.  U14. 

ipefenbeit  r^6,fiqHu  caia.  13,  l.  34*  H 
0qq,  ex  qmlms  (ioufi  rnaq.  Berjjch.  «,1/.  Nicol.a.21. 

P.  O.  Majcr  de  contum,  Stryk.  d^Di^ 

i e.  2,  n.  22.  CHm  feqq.  $)  munus  publicum  L,  2.  /.  r, 
fi  MU  eaid-  6)  beUpm  J.  P»  W«  p.  r.  tit,  14.  J.  UlU 
.(icperbcit*  B.  0.  Harppcech|,C*  .ft.  >•  to.  cum  feqq, 

D.  Stryk.  cap.  2*  lu  42.  eum joqq.  ^ oap.  3*  n.  Sf.  & 
$6.  7)  PcAis  J.P.  W.  p,  I.  tit,  t4i  /. 
fierlich. p.  I,  C.  /7.  n.fd,  O. Stryk.  cep.2,u,43,  ^ 
cap,  3,  >•  i7,  Ij)  temoeAat  ventorum,  & pluvisf 
rum»  nives  aut  vis  Huminis  • que  impedimento 
:eft  itineri , J.  P. W.  p,u tit.i^  (.  qitfir.  L,  a §,3, 
s 6.^ 7,  L*4*l-f-fi epaa eant.  Bcrlich. n. 33. D.D. 

. Ma)er  tb.  33,  ubi  terne  motum  quoque  hnc  refert 
D.  Stryk.  n.  44.^  cap.  3*  n.  ep.  po,  v)  locus 
non  tutus,  J.  P.  p.  u tU,  14.1/.  Uttftc^ttbeif. 

. Bcrlich.  «,f4.KUviysp.;,ukc.;zta..D.  Stryk. 

1.  ».4^. 

' / 


y 

* • * . ' 
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iL  46.  cop.j.tt.  9i.'E^ ^3.  to)  nuptis  L.  t.  de  te 
kf  vocando  Lue.  D.  Stryk.  e.  3.  n,  as,  11)  mu- 
lieris  citatx  graviditas  , fi  paiiui  vicina  vel  non 
ita  dudum  h puerperio  levata»  l*  3.  /.  4.  t qifit 
]coHt.  O.  Schdpl^r  ».  11.  d-  tU,  Carpzov.  Ub.  j, 
Re!^»36.  n.7.  Berlich.  p.i.  C.  17.  >•  Nicol.  p.  '* 
f.34>  n.33.  'Wibcl  de  contf^.vmlitr.  cap.  |,  /.  f» 
n.  1^6.  ^ if7*  1 2)  funus  domellicum  L.  4,  f,ft, 
p quit  eant.  L.3.  de  ia  jtu  vocando  D.  D.  lylajer  ^ 
pijp.  tb.3f  » 1 1)  julTus  judicis  Brunnem,  ia  prociL 
\Gvil.  c,4.  tt.2.  ,vid.  Mevigs  p.  f.  dec.tdo.  p.6. 

3pS,  & p’  7.  dec.  I. ' 1 4)  carentia  .'abfentia  & mor- 
bus advocati,  (i  non  facile  alium  habere  & in* 
formate  potuillet , Carpzov.  hb.3,  Re^.ed.Mttg^ 

. Berlich.  a. /4.  Nicolai  0,23,  D.  Stryk.  cap,  a,  a.  »>• 
ica»  feqq^  lO  vocatio  ad  majus  tribunal  L.  34: 
r.  de  re  jaHc,  D.  D.  Majer  tb.  ^s.  1 6)  judiciijfii 
capitale  L.  4.  pqmcatd>  17)  ruflicitas,!..  3,  /.  r. 
'p  ^is  eant,  quod  hodie  fecus  B.  D,  Lauterbach 
Exerc.  6,  couc.  For.  13,  tellante  Praxi ..  quicqujd 
contradicat  Schilterus  Ex.  7.  ib.  la.  a 8)  Litis  pep. 
dentia  Stryk.  cap.  2.  n 48.  confer.  D.  Lauterbach 
\ia  p9t^eg.  tbeor.  praSico  /.  30,  ^ feqq.  ad  tit.  de  vf^ 
.cepU  19}  feris  B.D.  Lauterbach  iaDiSp.  deferiis 
tb.  ^p.  Sf  ia  CoUeg.  tbeor.  praB.  /.  24.  & p.  Stryk. 
p hJh  modrmd  §.p.  ad  tit.  ir.  de  Feriis  & diB.  DA, 
■9.  fp.  ^ cap.3.  a.too.  ao^  Si  ob  operas  i prste* 
iitjs  imperatas  fe  fidere  iippediatur , J,  P.  "W,  p,r. 
tit.  14.  /.  Quod  fi  igitur  quis  unam  vel 

^alteram  caupm  allegare  & probare  po (fit , tunc 
^oterjt  fe  excufare  hoc  modo:  Ap* 

peUattfi  ' pw  ,,  t\>jf  jn 

.iii.j  ■ ' S ' nd4)fl« 


V. 


i3S  - 


i\.» 


■'  Juridica,  ec  contumacirt  un&'Dal)in  m- 

•tcrloquirtnjorfcen/  tmi'fcine«  StuffenWei^ 

• btnd  ge^6rt  werb«n  follC/Wic  bann  Appellant  fbU 
’ Contumacie-^ldq  dato  nod)  iohanfct/  dH 

, Appellat , ju  feiner  I5ntfcl)ulbi9una,.mft 
**®ttmb  ber9®arl)dt/  dnicioicn/  baf  cr  roowfli^ 
•'fluf  bcm  ^cg  getvefen  / fub  bcr  ergangenen  Ci- 
'tat  on  gemd§/  gebuljrcnb  ju  flellen;  bdte  iljh 
.-'«btr  obntjcrfebeng  etn  ^ieber  ^bcrfoUen  / Da§  tr 
iu  SBett  tegen'intrff<n,  unbmtt«;  wegen 
- ©(^JTMC^ibettV  nic^t'  fbrtfommen.  fohntn  / tum 

• ffpe  rtber/  in  ben«n9ved)t«i>  rt  efnc  audgemacJitc 

• (Snebe,  bgf  biefed  eine  legale  <35etf)inbcrna§/  ba 

• <r  fein  ^crfd;ulben  nit^t  erffbcinen  Wnneii/ 

• fb  bdim  fepe  nid}t  nm;  burc^bati 
'«nrei(^enb<  AtteAatum  bed  Medici  vfon# 

• bem  aucb  jtteper  anbertc  bep  ibm  gwcfcuVt  gw 
'’gen/bicfc  ^rancfpeit  jiemlldh  ewiefen  motbeir, 
■ unb  njrtnn  nocp  meiter  tpod  aegeben  fb 

• et  bcrcit  tmb  uermogenb/  burcb  eine  epbitcbc  3cu^ 

• gcn»'^erb6t.  ober  aUenfaDd  Jurato  bicfelbc  pic* 
' niflimi  borlitJtbun.  D.Stryk.in  'dilp.  de  impedim. 
'kpai.  'cap.  «.  r4:tnqne.u.  p7.' »t>cflen  obcT  mm 
‘^fel^enfaflfl  fritieConiumacie  porbflnben  fep«/al< 
' TOoriu  dolus  & contemtus  judicis  crforbcrt  net^ 
'bC/ 13.  Siryk.  deDi^.  cap.4.  n.  13.  D.  D.  Majer  in 

de  contumacia  tb.  6;  ^ 34-  fo  etae^t  pi^tt 

• <in  feter  ©nobeti  tc.  bdd  unfjrtpdulge  58i'tten,  Ipn 
■'Appenaten  Pon  bet  Cbntumacic- $Idg  ju  abfol- 

• vtren/  unb  bie  ^(trtpepcn  jit  S^eeptllmcr  -?)antv 
' Iting'/  wicftt^gebupret/  oniupalfCT,  lub  Implet 
>=ratioiTe.'‘  C^od  fi  autem  ptimum'  adpeUans  non 

Tt.i  ,,iii  •'  COOl* 
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comparcat,  &)deinde,  pdA  cftationem  perem* 
MHtam  r appellatus  emaneat , tuttc  nova  & ul* 
tcrior  decernenda  efl  citatio  juxta  Befoldum  ad 
/.  P./^.p.r;  tb.it6.  libi  A.  i6i8.  ita  judicatum  di- 
cit in  DicaAerio  Supremo.  Ut  vero  in  contu- 
maciam procedi  poTTu , ante  omnia  de  inlinua- 
tione  citationis  conAare  debet , Ord.  DicaA.  p.r.; 

I.  f . feqq:  Gail.  lib.  i.  obf.  ^4.  D.  StryL  i», 

diip>  de  impedim.  legal.  cap. 3^ n.  ij.  cum  feqq:  Me-: 
vius  p.  3.  dtc.  366.  confer.  Befold.  ad  J P.  iv.  p.  u' 
tb.uf:  ubi  notat,  quod,  in  cafu  peremtoriz  ci- 
tationis, ip(i  contumaci , in  praelentia  PratfedH, 
infinuatio  facienda  & recepiAe  offerendum  Ht; 
Et,  n infinuatio  dubia  i vel,  ob  aliam  caufam, 
proceffus  in  contumaciam  nondum  pedem  Agere 
poAit  f-  tunc  altcrnaiim  proceffus  Jn  contumav 
ciam  vel  ad  minimum  nova  peremtoria  citatio 
peti  poteA  & debet,  Befold.  d.  tb.vf*  uti  A.i6gx. 
b<n'  16.  Septembr.  tnpicx  petitum, -pro  defer-, 

. tione  appelbtipnis  vet  proceffus  in  cooturoa-i 
ciam  vel  peremptoriz  citationis  fa6lum.-  Hinc 
interdum  duplex.citatio  peremtoria  decernitur,, 
uii  fa^um  in  Nro,  1 o 1 g.  & Nro.  1046.  • Et  cum 
omnis  citatio  DicaAerialis  regulariter  At  dilatoria. 
cap.  3i  $.  3.  proceffus  autem  in  contumaciam  in 
caufa  principali  haud  admittatur,  nifi  przcefferitt 
citatio  peremtoria-,  conf.  J.P.  W..  p.i.  l.;i.  /.  fb/ 
benn. ' D.  Majer  ta  diSp,  de  contumacia  tb.  13.  ^ 23- 1 
N^ra.Difp.  de  procejfn  ia  contHmaciam  12.  ^ ^ 
dec.  43,  nnm.  9.  v<el  crina  ad  minimum  dilatoria, . 
ideo  prius  citatio  peremtoria  petenda  & decer-  V 
nenda.  iPorico  cecti  juris  eA quod  contumax  . 

S t femper 


i4*^ Cap.K  -■ 

fcmpcr  in  expenCu  condemnetur  ob  contuma- 
ciam & inobedieruiam  , licit  in  cauCa  principalt' 
Vincat » D.  Grafs  ia  Colh$.  ptr.  CiviL  Rom-  (nm  Re- 
c^.  Impcr.  p f . Ji3.  4.  /.  a.  ^ 3,  NoHra  Difp.  de 
procejfn  ia  coatmmaciam  f.23.  Ita  A.  1697.  caufa 
ex  officio  pro  conclufa  in  contumaciam  acce- 
ptata, & in  poenam  to  flor.  & refufionem  ex- 
penrarum  parci  adverfx  factAidam  condemna  •• 
tus  e(l,  in  caufa  autem  principali,  pro  reo  con- 
tumace, prcdito  prius  juramento  purgatoriO| 
fuit  judicatum,  illeque  ab  asione  abloluius,; 
compcnCitis  exponfis  ultime  juridice,  Nra  701* 


Committitur  etiam  contumacia  in  • emendo 
fle  porrigendis  (criptis , fi  procefTus  in  Icriptia- 
traaatur,  fle  termini  prcfbtuti  haud  obfervan- 
tur;  Ubi  i)ex§.a.  Referipti  DucaHs  de  Anno 
1719.  ben  ti.  quod  exhibet  Dn.Hochfiet^ 
ter  ExtraSd  b(t  «^dlffurfiL-  Gtatrd^ 

Ikfcripttnfol.  10.  Ii.  notandum,  quod  advo- 
cati Sc  patroni 'caufatom,  fi  terminos  prefixos 
negliguht,  neque  ante  dilationis  lapfum,recun-’ 
dam  vel  tertiam  dilationem  petunt , poena  de- 
cem florenorum  puniendi  fint.  Et  a)  fi  appel- 
iintes  fle  appellati  ante  lapfum  primu,.non  fe-,  ■ 
cUndam  , vel  hac  concelTa  ante  ejus  finem  noA' 
tertiam  dilationem  cum  oblatione  ad  folcnnia  fle 
juramentum'  nuiitix,  petierint , -ficque  hi  ter- 
mini ad  agendum  absque  produ61i(me  feripto- 
rum,  gcbiibretlbe  r lapfi  fiiecint, 

ccAftcj.iucei  fianti  fl8>ab^ultefiofibus  luo  modo  , 

'x  • s ? pnt-  . 
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prachidantor  y (ive  fccUnda  dilaiid  ioH' 

pctratay  (tvenony  f>v« principales y H ve  patroni- 
caufarum.  in  culpa  lintj  quamvis  hoc  cafu  re-r 
grelTus  «onira  advocatos  locum  habeat,  & ad., 
meliorem  juniiiatn  adminiflrandam  jurisdi£kio, 
eatenus  prorogjiia  fit,  prout  difpontum  in  $.  i,  | 
oitati  Refcripti.  f Et  quidem  diverfa  hic  obtinet 
poena  contumaciae^  & qutdem  juxta  $ 4^1  fi  ap«. 
pellans  ])  libellum  gravaminis , Appellafionip. 
eber  Gravatorial  ^tlag/  intra  has  przlcriprat  di- 
lationes v.  g.  quatuor  bebdomat.  haud  exhibuit,, 
vel  ante  tertiam  dilationem  ad  juramentum  roa- 
litix  & reltqua  folennia  fe  non  obtulit,  tPP^i* 
latio'  pro.deferta:  habenda,  prior  fententiti 
ceu  CCS  judicata , - exeeutioni ' d^da.  ■ C^od  0. 
vero  appellatus  ;4)  intra  has. tres  dilationes « 
litis  conte0ationem,-  dupiicam,'  feriptum  pro-, 
batorium , 6t  conciu/ionis  , vel  quomodocun- 
que  nominantur , non  • exhibuit  r tunc  para 
contuiTiax  prcclufa  efi,  '&  ia^lura  competentis 
dedu^ionis  punitur,- et  bdf  me  biimen  berfefbea 
Dilationen  competirte  -^anDIutig  gdnblicb  bet^ 
loiireri/  ita  ut,  fi  litis  contefbtio  debito  tempore 
pon  .fa61a,  lis  flatfm  , non  convocato  quoque 
Dica0erio',  cx' officio  pro  negative  contefiata  ■ 
accipitur,  deappielians  pro  re  nata,  adulteriora 
V;  g..:teplicam  vel  probationem  admittitut,  vel 
fi  fmi  expedire  credit,  ad  a£la  fubmittere  valet, 
ka  ot  caufa  deinde  in  DicaOerio  proximo , abs> 
que  ulteriori  dedu^ione  feripta  vel  orali , ex 
officio  pro  conclu(a  accipienda  , & ex  a£lis  pri* 
m4  pitfif , qiic  comparuit,  dedu- 

'•  i S } ilis 


14»' st  Cttp,  V. ' ^ 

£Vi«':definitiv<e' dectdenHa  ucnial.  . Qni  modus: 
procedendi  in  coniumacjamHtidem  quoad  alin 
produfta  obfervandus,'ita'U(  (i  replica  vel  dupli» 
ca,  & fic  porro  intra  terminum  Dicallcrio  haud^ 
przfentata  , tunc  contumax  procluditur,  a jure 
fuo  ulterius  deducendo  perdit 'replicam  vel 

duplicam,  caufa' auferri’ ex  ofiRcio  pro  conclufa 
accipitur,  dc  definitive , prout  di^lumy  ac  ^tis; 
dt  moris  eft ,'  deciditur.  ( Cum  autem  ; utpiutir 
mum  contumacia  accufari  folcaf.  'Formula  fe* 
quens  adhiberi  potefl : &<n  Aug.. 

1745.  bie  Appellationi /@ac^e  OiW  T.  ^aU 
tent),  jnaifc^enCajum  Nt.  einc^/  unb  Sempronium 
Ttttv  dtibem  ^l)dl{i,'bon'4.'  ya  4.  ^oc^cn  iit: 
0c^cifften  ju  betbdnblen  vcrabfd)jcbet  moebrn; 
nunmetiro  uber 'aUbereit  -d.  ‘SOSoc^en  ^Tuc^tlog 
wrbcp  gclautfcn  jtobnr  ba§  Appellant  feineOra- 
ratorial- jtlog,  feiTTec  ©t^iul&igfcit  na^  bc^rig 
dngerelcbt/  no^i  tbtnfger  aber,  nac^  bcc  emgeso^ 
gtnen  fidjwn  bie 'nnbere  Ddanon^ 

»or  '?(blatiff  bec  erflcn , igeb^brenb  na^gt/ut^ 
^dffe;  fo  ftrtbet  |1(l^''bmin  Appellatfc^et 
gtmu^igctunb  berecbtiget/  bed  Appellantcn  Uiui 
geberfunt/  n>le  bi<mlf  in  bcflct  ^oemb  9led)«nd 
«fcbiebcf/  'ju  accufjren  unb  &tct 
®urc^I.  untertbdnigfl  gcborfnmfl  ju  erbetun/  biept 
Appellation,  nad()  S0?afedb  betf  *e- 

feriptii  de  A.  17J9.  §,  4.  nunmebro  filir  defert 
ijtliflmilblfl  unb  gcredbflgft  ju  erfennen,  unb  Oimir 
bfgjien35ffcl)l  an  ba<  0tabtW8ericbt  pi  T.  ecgti# 
ben  JU  lajfcn,  baf  bie  bafelbflen  ben  y.  Decemb* 
A.  1744.  au^tfprotb^c  Uttb^I/  al4  mettbe  boa 
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turct)  in  rem  jutiicataii.  etivad^feti/  cl)ne  tt?eitcr< 
tvcrbcn  moge  ic.  Hac  for- 
'tmiia  ».' i^ufatU  mutandis  '.  facile  ad  «eliqua  pro* 
rdu6tk  , applicari  |>ptell , hoc  modo; 

-numml>ro  «bec  7v2Cedben  pocbep  gefhidben/  bof 
r:T.'tnit  fcincrX.it.is  Comeftation  inncrhalb.bctf  4. 

Termini  inbecAppe!Iatio'nfi#^Od)<  K. 
-hotte  jutn  QJorfcbein  fommcn  foUen , alkrmqjfcn 
«bte  Gravatoriai  jtlag  fc^on  por  7.^o4>cn/  ncttv» 
lic^'bet>  io>  |unj(. ad, litem  coiueflan^am  .bctn 
«AppeRatcn  cQimpunicirct  iporbcR/  tpic  bic^lnlflfl 
-Lit.  A.  bi<  gcfc|()cl>cnc ‘infinujning  gtnugfotn 
-leuget/  (wie.bic  pon  ber 
'Expeditiori  eri)dlt<nc  '^ac^cidbt  fdttfam  bartbut/ 
urtb  «wa.  flcly  bal>in,fidKt  beruflft/.)  aUbicwciUn 
•dbcr  foIdbeti  nidN  nueimUKblieben/  unb  bieLitis 
Conicftation  .nic^.cingtwirbct > nodb -aut^  wc 
'Siblduff  bet  crfl<n  Dilatiqn  pon  4.  *3SBocbcn>.  bie 

• onbm  gebtU)ttnb  anPerkingt  tporbcn;  n>iU 

f €ucr  Appellant  unWrt4dnig(l 

i tpcrourc^  crfud>t  baben/J  litem  ex  ofl^cit),  pro  nc- 

• jati ve  contellaia  . fltijuncbmcn  >.  Ulib  \\fnt  ad-rd- 

&phcandum  .JCi)  ©ndbifijl  admil- 

• tifeo  }C.'iObcr  litom  ex  ofhciaprp  negative  corv* 

• tcHaia  & caiifam  in  , contumaciam  proiConrluCa 
«©ndbigfl  annebmcn/.  bicfe  Appellationi/ 0a(f)e 

dof  bai  nitbfbe  .&qf/®erM()t  wicbcc  pctiagcn  unb 
iflui  benenrAcIcn/,  pjie  r»^  / r dciimtke 

.decMicoi  JU  loffetl/  dcfuper  fiiC.c,  • : • j,.,.n 
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Meni  modus  peocedendi  in  di^  Referipto 
OumH  dc  A.  171 9.  §.  5-  extenditur' non  (bium 
ad  caufas  remiflionis , qux  ceu  cauf«  prims  in- 
Aantix  ibidem  tradantur,  ita  ut»'  H libellum 
aftionis  intra  terminum  a^que  petita  dilatione 
fecunda  vel  tertia  cum  folennitate , haud  exhi- 
buerat, eo  iffo  rcmiflio  pro  non  ^6la  habenda 
ante  refuHonem  expeniatum  in  caufa  audien* 
'dua  non  (it?  fed  etiam  in  §,  le. ' in  aliis  fudidis 
'Appellationum  hujus  Ducatus,  qua  inciyitaii- 
bus  Stutcgard.  Tubing.  Sc  Ludoviciburgi  esi- 
•Aunt,  obtinere  debet ; quantum  fieri  hucque 
applicari  poteA : cum  monito,  fe  reoy  quod  in 
judiais  quoque  peimat  infhintiae termini  ultra  ju- 
:-'ris  communis  & ^(irtembergici  difpofitionem 
■nullo  modo  extendi  neque  ptotraAio  lilia  ali- 
>qua  tolerare  debeat , fub  poenx  feverioris com- 
: minatione.  In  quem  finem  ih  §.7.  Se  8.  ulterius 
difpofitum  , quod  exhibita  in  Oncellaria^ 
f^iric^M/Expeditton,'  non  folum  accurate  prs* 
fentanda,  fed  etiam' i Pcxfedis  parti  adverfu 
communicanda  Sc  prafentatum  ab  iis'  inferi- 
bendum , infuper  Przfe^li  fubditos  monere  de- 
bent , ui  terminos  accurate  obfervent.  St  damna 
-cx  conftitutione  hac  nqva, qux  ipfis ciane  expli- 
canda, incafu  contraventtonis”  imminentia  ii  fe 
avertant ; confer,  cafu  ubi  'plura  de  dilatio- 
nibus adducuntur* 
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SUMMARIA. 


f»  t,‘  t>iArtianum  materii 
: «b  itfii  It  «rbitrk»  fudici* 
faulrmn  dependet  8cabt< 

Sue  Mufa  x^rc,  concc. 
^ enda,  iinij  taraen  coq. 
crfTa  communis  elt. 

Ia  «.»»  \ • • 

lUtfftnffMu  cft;praba< 
torib,  caque  peremtoria; 
quot  de  jure  O vili  & Ca* 
nonico  concedantur,  re- 
fertur ; de  Jure  Wtir. 
temb.  antiquo  , quatnor 
. nempe,  nom autem  id. 
< tem  tres  dilationes  con. 
, ceduntur,  8c  iiltiBu  cuoi 
folennicate  8c  preftito 
jurej.  niKtix , prohibitis 
omnibus'  prorogationi. 
, . biie  f ioiwper  fex  aotabi. 


'X 

. < . V 

' ,i'r 

lia  ratione’  h(i{at  tCtXliiil 
addncnntur.' 

{.  f-  Formula  pettudi  (b 
eundam  8c  tertiNx^diim 

(tionem  afferiiir.  . 
f '4'.  Dilatio  ad  agendum  pb 
titurfXpbin  pThna;rarH£ 

' i mk  autet»  *h  fecuikia  m» 
ftaatia obpraccfTanrntSrf 
Icm  , Itnaulis  diebus  fini, 
endum.  Si  caufa  in  feriptis 
' peragitur,  diUa  de  dilatio- 
nibus ad  probandum , ha- 
«uat  quoque  habent  in  terj" 
minis  It  dilationibus  ad 

2 endum,  8c  non  nili  treg 
ntur  dilationes  8c  ter. 
tia  cum  folennitate  legali,' 
fitbiungrtur  itidem  br. 
nuh. 


^ h 


' V 


Dilationum  materia  magis  ex  Hylb  curis  8t 
otriinationibui  judicialibus  qudm  ex  jurd 
communt  hodie  dijt^icanda  venit,  GsU  Ub,  t» 
dtj.  pi.  un6'affirmare  haud  dubitant,  quod  fit 

T arbi» 


•ii 
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ifMtraria  8c  ab  arbitrio  judicis  potiffitnufll  tfe^ 
pendeat.  eatenui  timch  pJus  reo,  ob  favorem 
defeniionis,  concedendum  V aAori  fit, 

Lauterbu  f.j4,  dt  fer.  ^ 4/at.  binc  d^ationeiii. 
ceii' favorabilem , in  dubio  concedendaih,  ede 
putant  , C.24.X.  de  o]jic.  ^ ptrtiji  jHd:  'deleg.  Boh- 
mer  ia  jtire  kcclef.  protejiaat,  bb.i.  t.S.  f.2.  Me- 
vius  p I*.  dec.  2$}.  vix  tamen  absque  jufia  caufii 
inJulgenda,  uti  in  nonnullis  judiciis  malo  ex* 
|mplo  fieri  foiet,  Lauterbach  /.|o.  dediLo.  hjnq 
amputationem  dilationum  pl ures  optant  DDres 
Scryk  §.  Jd*  ^ 27.  Bohmer  «.  10.  de  fer.  ^ ddat. 
fic  mMericordiam  intempeflivam  in  dandis  fru- 
Aracoriis  dilationibus  merito  taxant  Brunnem.  is 
Proceffl  civil.  e.  i.  n.  63.  8^  d. ».  3.  Dn.  2 

Ludolf  M jttr.  CaoLpAg.3f4‘  tn>j<»r  caufa  pndianf 
da  erit  ad-fecundam:  tertiam,  quam  ad'pri* 

mam  d lationem  concedendam,  ex  communi  opi- 
Pione  LudoVici  /.  9.  de  fer.  ^ dilat.  ^ in  procejf. 
civili  ,cap.  2.  f.  16..  Sufiicit  tamen , fi  debitp  tem- 
pore petita  neque  illa  exprefse  deneeau,  tunc 
ConceflPa  praefumitur , Mevius  p.  y/  dec.  16 2:  D. 
Harppreent  Conjil^  nvd.  yd.  »•>,  Jeqq..  & fi  uni  parti 
concefia,  ceu  communis Vaiten  quoque  prodeA 
L.  6.  jf.  I.  C.  de  tempor.  i»  iategr.  relata.-  nifi  im- 

Citrans  re  integra  dilationi  iterum  reminciaverit, 
auterb.  /.  31.  de  fer.  8^  diiot.  quod  fi  enim  res 
haud  integra  Sc  v.  g.  adverfario  jam  denuntiatio 
fa(Aa,  jus  femel  quaefitum  ipfi  invito  haud  am*^ 
piius  auferri  poteft , * Brunnem.  h Procejf  Civil. 
e.  6,  H.  ifi.  Beycr  pof.-37.  ai  M.‘  de  fer.  ^ 'd  lat. 
Idque  c6  facilius  in  htis  confertibus  obtinec,  ica' 

^ . ,.*t  ..  h ■ 'Itfcill*-  .»  U Ai 
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^athi^ms  hi  prohaii  itim , c.  ^ l /|.7 

■'ut  dtlaiio  A^‘prorontio  ab  uno  confambitt  fiida 
.ireii()ui«  prd&ikit^Mivjn/-  p.  t,  'iec.  gg.  ^ p.  9« 
iec.  200.  Bcfold.  deapptUat.'  4,'  ; ' 

j.V  i . ; 1 ['v.  I §•  H«  . I <-i‘' 

Illu(lri<riina  dilatio  eft  probatoria  utpoli 
•t^ax  incautis  civilibus  Tua  natura  pircmtoria 
•Li  ^4‘L.fin.  de  fer.  Pi  ditat,  hinc  omnis'  terminus 
■ ptobatorius  e(t  peremptorius  Befold.  ad  /.  P.  fK 
Difp.  i.  tb,  f6.  Lauterb.  /.  ap.  Stryk.  jf.  19.  defit, 
dilat,  conf*  'c<  tg.  /.  i.  ^ feqq.  de  jure  civili 
non  nifi  unica  conceditur  dilatio  per  L,  fin.‘4efet, 
^ JUat.  neque  absque  otnni  caufx  cognitione 
t',4.  C.  dt  di/at;  nifi  quod  nonnunquam  cauft 
cognita  fecunda  quoque' detur « L,  eodeih, 
Brunnem.  ia  procejjk  chfiH  c.6.  a.  p.  ^ n.  Jui^ 
Novellarum  6t  Canonico  trinam  permittunt  te*  , 
Aium  produAionem , Nov.  po.  e.  4.  C.  ptn.  x,  da 
fkfiibm  ^ atteftat:  & quartam  non  conceduntt 
nifi  cum  fodenniuie,  & prxfiitb  prius  Jurament> 
t»  malitix;  quod  attefiata  nondum  didicerit,  net 
novos  tefies  rubomaverlt,  >Stryk  §.  i^.  Bohmer 
n.g.  de  fer.  & ditat,  'quamvis,  autem  hi  textai 
non  nifi  de  tefiium  produAionibus  agant,  pra* 
&K1  tamen  illos  communiter,  de:  dilationibus 
probatoriis  itidem' exaudiunt»  & tertiam  non 
nifi  ex  jufiifiioiis  caulis  & quartam  nonnifi  cum 
fblennitate  legali  & juramenti  prxfiatione,  prs^ 
via  diligentilfiroa. caufx  cognitione,  & intcrvck» 
niente  gravi  caufa,  indulgendam  efle  dicunt  Bdhr 
mer  m lareEcclef.  Protefiaat.  iib,  a.  tk.  ii  f.fmydg 
aUd»  Lautetb./.|p, depromat.  Mev.p.f.drc.jif* 

X a * Qus* 


1 


*48  . , Cap,  VI  4t  ftrMt,  - > 

^ntentia  in  Jure  PrbvinciaU  ^^UMinh. 
f.h  tu,  43,  f.  Ut)5  tvontt.  6^  fen^Ord.  Oiceft. 

' p.  I.  tit.  8.  g.  33.  ^ tit.  9.  pAg,37,  exprcfsb  appro» 
Data  legitur ; ita  ut  nondum  elapfo  terraino  pro> 
batorio  fecunda  & tertia,  & tandem  quarta  dt-  ' - 
latio  ex  )ufta  caufa  cum  folennitale  legali  & ju- 
ramento peti  & cqncedi  • qoeac , Lauteibachie 
■Di^tr  pmi.  tb.64,  ubi  differentum  in- 

'fcr  Rcceffum  Imperii  ooviflimum  de  Anno  1654^ 

S 50.  & Jus  Civile  m>tat,  quod  nempe  juxta  di- 
Aum  Receffum»  abrogata  quarta  dUatione»'  tres 
duntaxat  dilationes  concedantur , & prima  dila> 
4ioae,  feu  termino  probatoria,  nondum  elaplo, 
fecunda  dilatio,  caufa  tamen  peius  cognita,  terw 
Ita  yerb.non  nili  cura  ea  folenniiate , qu«  antea . 

4n  concelTione  quartte  dilationis  obfervabatur; 
concedenda  nt,.,Blum  ta  proceffitCam.  t.73, 
i^Koding.  in  PapJeQ.  Camtr.  libi  3.  tit.  2/.  a.d.  quem 
Jlecel^m  imperii  SerenilTimus  noflet^  LLator, 
SOrieao  Jure,  .addui^p  provinciali , per  Rcfcrir 
•j^um  de  A. <171 7t  beti  t&..Maji  & denuo  coadct 
eoatum;  A.  1 7te  ben  M.  0£>obf.  Dn.  Hochftet. 
ecr  in  ExitraB.p  . GeneraU 

Hefcrifitn  pag.  34.  ^ continmt.  pag.  10.  p.  t, 
tadpnobavit  & abrogata  quarta' diiarionc  proba- 
eona  y 'pcvtcr  ttrminum  piobatofiumi  (altem  fct 
oandani!  dilationem  conc«ffit$i4  caidiR  adluiR 
<7U(bc  probaUE  idc  cognmi,  & tertiam  com  fohen- 
ftitate  & . prxAko  jurejurando  maUctx quas  in 
quarta  dtlabono  ante  pneferipta  dt  ufitata  erant, 
kiqutt  ooa  absque  ratione  y fed  ad  abbreviandas 

•'  •i  P * ‘ ^ 
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t 

dilatiojtibtt  ^i4^‘p^btnd$ni  t 

litca,  & prxavtndas  halitiofas  procnflinatio« 
ne$  & inoiai  indtiftum  eA , confer.  Jodtcat  Tbtf, 
» DiStt,  iatn)m  coaamme  8^  tb.ji 

M me  edit.  Ratione  harum  dilactonum  probato- 
riarum porr6  monendum , 'ouod  a ) terminus 
probatorius  hodiernus  6.  hebaomadas  in  fe  con- 
tineat, cum  antei  fuerit  Arbitrario! c.  13.  U4I 
ii  )<]uod  nondum  elapfo  termino  probatorio  fe- 
cunda & corrente  adhuc  fecunda,  tertia' dilatio 
petenda,  cum  femel  eiapfis  dilationibus  juspaitt 
ad\rerfx  quslitum , quod  ipfl  invito  auferri  ne« 
quit^  j.p.  w.  p.  I.  tit.43.  f.  tin^  wann.  ibi* 

por  ^eifett>ai  tc  ^ie  tvfk  o^<r 

rntmt  DUation  ju  itnb  louffitn  wtU,  Re- 
finiptaDuctfliade  A.  i7i7>  & 1719.  Roding  wr. 
Cxinrr.  l&.  3.  M.sf,  jf.  Blum  tit.  73.  §.  s6.  3) 
milla  erronea  computatio  hic  facienda,  terminus  ' 
enim  probatorius  conAisuit  primam  dilationem/ 
Irconcedicur  in  intarlocutoria  U ReAripto  abs- 
que caufa , j.P.  W.'p.  r.  t.  47}  pr.  ibi  6tf  tt*' 

(le  DHation.  $.  un^  «jann  ^ie  bewiUitttd 
txftt  Dilatim  perfloffcii  ic.  alebann  «165 
geii  unfere  ©cri(b]tjc.  aud?  bie  aiibert 
wib  britte  Dilatiott  ttfitunm  unb  juloft 
fpa  tc.  2>ieto)«a  bit  t>lerte  DikUon  $u  bif 

gebceii  ikk^  betwf)»^ , Refcrrptum  Du«’ 
cale  de  A0,.i7t9.§.  t.  Wc  tWges' 

Sf>lennitas  'legalis  fcnletc^  bey 
fncbenb  rbrftter  "DfAiffcn,  btn  etrjTeh  m' 
frfbfl'  be|!immtm  mit 

, xj  Cllfc 


/ 


1^0 


) rap,' ‘ 


fin^ere^Mt , becbadjtft.  J'R.  de  a.  »654. 

« 50  /W ; au jTffbalb  bvifj  ^niffil)rc*  nadb 
‘berflieflTtmg  ?co  crflen  tennhu  p obatorni 
obcr  erilni  Dilathn ; bie  ^vveytc  Dilath 
nicbc  anbcte  n\i>  cum  cauff  co^nithne , it>i< 
cbgemclbt/ertl)cilt/  bty[  babcitteiiabei; 
biejeiuge  KequifUa  mb  SoUaniUUw  be( 
l^ecbten^  bie.  be);>  ber  pierten  bibero 
brducbit^  gevoefett  t in  acb(  genommett 

toetben.  BIum  in  Procejf.  Cam.  tit>  /s.nnm.  74, 
Ruding  lib.i.  n:i8.  \ Denique  4)  notln« 
cUim  I quod^omoes;  prorogationes  dUACfpnuiqt 
prohibitxjint,  J.P,,W,p.  r.  (.  4a.^(f.unb)Vatttl» 
Refcripta  Ducalia  4<  Ai  tftg:  ^ 173P.  R.  /.  dp, 
A /.  fo.  Roding.  i L,  ».  3^.  BIum  nnm.  87*\ 
cum  adhuc  fecunda  vel  tertia  ddatio  peti  queaU 
Non  tamen  5 ()  omne  prudentis  Judicis  arbitriuta 
cxdufum  nonnpili  Dodores  reputant,,  fed  ea 
juRilTima  caufa  cumprimis  H ad  teflitutionem  in 
integrum. concedendam  habilis  ef>,  u^teriorena 
dilationem  vel  prorogationem  concedi  polTe  af«, 
firmant , cum  enim,  lapfo  plani  termino , ob' 
itiinorennitatem  atiamque  juflam  caufam  reflitu- 
tio  in  integrum  in  Jure  fundata  (it,  cap.'7f,  §.  r;| 
cur  nondum  elapfo  termino ; ex  tali  iuda  caufa^i 
ulterior  dilatio  ad  probandum  conceai  nequeat,* 
nulla  videtur  rubeffe  ratio  diverlkatis , Mev.  p.  f., 
itc.3tf.  Sch6pSer  ».7f.  de  ferik  ^ Jibt.  cxMyn*( 
fingero  cr«f.  i.  oi.73-  BIum  tit.7;.«.  ff.  & por.; 
xb  bVimcrduin juiameatum flatis,  propru^. 

deiitk' 
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'HlatioaUfmaidpirotaiJm,  ffc,  ifi 

^dentjs  Domini  Judicis  arbitrio , negligi  aut  re- 
mitti po/Tc.^  itidem  affirnuore  baud  dubitant* 
quando  nempe  de  impedimento  & de  diligentia 
partium  adhibita  fatis  condat,  illudquc  notorium 
& juAum  ac  nullum  periculum  in  mora.  & par^ 
les  articulos , & interrogatoria  intra  legitimum 
tempus  cum  denominatione  tcAlum  & dire£lo- 
rii  porrexerunt  * ita  ut  commifTariq  tantum  tem- 
poris reiiAum  maoeat.  ut  teAium  examen  fufei» 
pere,'&  rotulum  conAcere  qu^at,  Aeque  partes 
vel  oraliter  vcl  in  fcrtptis  absque  mora  & procra- 
Anatione caufam  agere. valeant,  cum  AiperAuo 
Juramento  nemo  onerandus  At,  Gail.  lib.  t.  obji 
fi.  H.  6.  Mevius  f.  dec.  200.  ^ 201.  Brunncrti, 
ad  ^.7.  a.7.  Schopffer ».  Bohmer  a.  p.  aJ  trt^ 

de  fniii  ^ idemque  U jw.  Eeclef,  Protefi, 
fib,2.  jf.f.  deddai,  • ; 

.V;  ; ■■  , §.  ni.  . ' 

>'  ) Formula  petwdi  fecundam  dilationem  fe- 
quens  eflfepot^  , ifl  b<n  1 f , Sept.  A.  1 745 
in  btr  Appe1lationd/0ad()(  bon  L.  ftd^  b<^(ten6^ 
imiftfien  Titium , Appellamtn  titiet  ; unb  Ca- 
jum, Appeilaitn  anbewn^^cild,  «f<n# 

ntf  / unb  (tn  Terminus  prubatorius  bon  6.  ^0^ 
d^en  nnbetnumet  tborbsn.  .Cb  nun  n>ob« 
jen  bi§  babtto  oOe  Siluae  ntgtben/  mit 

fiilintnl8ttb(l§^ Articulis,  cum  diredorio  & de« 
pomi  natione  leAium , ' innttbalb  foId[)tn  Termin» 
oufiufommtn , fo  bnbe  bodb  <ine  4)lnbetunj) 
nad)  ber  onbecn  ttgtben/  bd  N.  eine  bon 
(tU(9(tt^ixbtn  rodUi(&  unictticbmtn  muiftn/  fo 


iff*  n di KrmilHf , ^ ' ' 

'^§  « Ui^vo  n>ldec  ^iSm  t>er(;in^evt  n>or)>e{^ 
«nb  Di(fi6t^9eUter(i9«tkiD  Unt»r«&tm9  mit  fet« 
Item  Fa^om>  caufx  nti^  ffotnehtnttt  f^mten;  ba* 
mit  abtt  in  IHefir  0flt^e  tti^  Mtabpwmet  wefe 
tM  m6fle.  fo  b<»^et/  ««piJotfIMfluff  bet  et» 

^nt  Oibtion  ober  Termini  probatorit  , ' (gdtte 

4>edtfMM.  J5>ut^eH(bt  untmMwsf^  S«boff»ntfl 
erfudbw  woflen/  <m<  anflefftbttcp  kffaien  Urfacb/ 

<bme  bfc  dibrioncm  - fecundam  bOR  6; 

gtiADiof»  |tt  eefaubeit  «ftb  jti  geben ; «met  bet  ' 
angefeen  ttntertb<ini9ften Dafet 
l>tei^n  !Seit>df  ju  bnitbereif , tmb 

ben  bet@m^e  I»  beft^  WfWgen  bon  fe  lb< 

fen  bett  nfb*»«  meeb^,  0l<  tMranr^mt 
<«1  gefebtl  ^ defupcr  &c.  Sin  op'u»  eftf, 

W tertiam  dilationem  petat , poteft  id  neri  hoC 
modo:  Stf  baben  ^uer 

iungObtn  in  6er  Appellatiood  / 0acbe  bon  tc.  bie 
onbtte  Dilation  }u  meintr  gtborfamfltn  IDancf^ 
fagung  w eriauben  gndbigft  gerub^ ; unb  baf 
N.  gebojfef,  foner  breft»  geit  mft  oltr  J8er^ 

ibluittfeit  JU  erf^bemert/  unb  bfe  Articoibs  proba» 
toriaiee  etnjurettben : obn$<otbt^  aber  fb 

Sin  fidb  abennabid  er^Iidte  ^binbtmifjren  ge» 
iret/  ba  N.  hibefen  Francf  bamleber  gelegtiv 
g bepliegeiben  Atteihti  Med.  unb  audb  bec 
In  biept^acbtgebwticbeabe  Advocatue.bbnbcm 
N.  ttH*  ©Wleentf^net  ntobne,  unbfn  anbere» 
©tfcbdffittn  geif  tuneifet  gmefm  ; fn 
bof  bte  ntfinbiUtbeUnfembung , n>e(c^e  bocb  obn^ 
(otbebtHtb  ndtbigy  unb  o^ne  mercflitben  t?a(b^ 
b«b  nnbt  rwltt  umerfaffeir 

wetbM 
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dtiattonibus  ad  probaaditm , ^ | 

JDct^cn  tndgc/bet  3<»t  nic^t  jum@tonD3ebra(^, 
‘noc^  Ole  ^ecfertiflung  t>«  Articul  unb  SSmetu 
nund.bcc  5*usen  cum  Dirc£lorio  jn  biefet  tuctt# 
WulfUgen  @acbe  benxrcfjicniget  witben  migen/ 
-bnb^ro  ®</ne  ^ocbfurfll.  !5)urcbleucbf  nodb  »oc 
i21b(auffiing  ber  anberen  Diiation , N.  untcctbd^ 
nigft  gebotfamll  crfucben  moaeti , @le,g«na)m 
^obigfl y pie  }u  be<  N.  Defeniion  gcteicbeitbc 
bcitU  Diiation  ad  probandum  t)0n  6. 
mi  obangefubmn  frd/ffmcn  lirfacjjen,  angebcg/ 
ben  unb  dccreiiren  ^u  iaflen/  unb  imae  umfoebef/ 
cM  f«in  periculum  m mora  unb  beeJ8en>el§bon^ 
noeb  gdt  n>obl  notb  boflfubret  njerben  fnn,  ebe  bit 
ji^oFgeticbtli^e  Sefliones  wieber  ibren  Slnfang 
nebmen  «eijbcn,  nueb  N.  bie  untertb4nfg|le  98et^ 
Jitbctung  tmi  aAet,  bag  et  biefe  Diiation  nicbf/ 
|u  Umttieb  bec  (oaeben  migbraudben  fonbern,  f» 
baib  imtnet  m6g(jcb , eincommen  roerbe.  Unb  ' 
tt>le  et  nun  bcp  biefen  Umbfldnben  gndbigflet 
I8itt#€rb6njiig  fidb  settbfTet,  unb  bqbep  ju  oneii 
In  ber  SfitfM.  45of9«{(bM#-Otbnung  unb  Referip- 
(en  entbaltenen  Solenniiaeten  unb  Juramento  ua 
aflenfaU^  erbietet  unb  anbeiftbig  modbf;  nlfomtrp 
« bie  bjeruntee  ibme  enpcifcnbc  ^ocbfiirfllicbe 
©nabe  in  tieffeflem  Refpca  /ebericit  per^ren/ 
linb  in  qD  unteetb^nigflec  Devouon  beeb^^eii;/ 
^ieruber  ic.  ' 


* i: 


T I > 


§.  IV. 


Progrediendum  elJ  ad  terminos  ad  agen- 
dum , litem  conteftandam,  replicandum  & du* 
plicandum,  concludendum,  & feripu 'probato- 
. • 'U'  “ rbi 


•,  14  ~ Cap,  TV.  dtTemmif,  . 

ria  conficicBda,  & fic  porro ; Sxpius  autem  jacn 
diftum  eft,  quod  in  Wurtembergia,  per  regu- 
lam, omnis  procclTus  oralis  fit,  hoc  tamen  non 
impedit , quo  minus  in  prima  inflantia  dilatio- 
nes concedantur ; & quidem  reus,  fi  nondum 
praparatus , antequam  litem  contcflatur,  petcrC 
valet,  Slbftfcriffl/  5Sel»a(^t  unb pilation  ad  pr(^ 
'ximam  juridicam,  idcmque  obrcrvatur  in  rcplt- 
'cis  & duplicis  J.  P.  W.  p.  t,  tit.21.  ibique  Plebfh 
tb.  76.  Befold  th  ff.  & Lauterb.  th.  47.  Aliud 
'obtinet  in  Dicaflcrio  fupremo , ubi  fingulis  die- 
bus alia  caufa  ventilatur,  & deciditur,  nifi  alta 
legalia  impedimenta  interveniant,  & v.g.  pro- 
batio, editio  ailorom  vel  aliud  punflum  inci- 
dens dilationem  expofcat , & remoram  injiciat, 
hinc  in  procefTu  orali  Dicafleriali  omnis  exulal 
dilationis  petitio  , nifi  quod  An  ,1690.  bttt  ij. 

- Sept.  ob  prolixe  a parte  adverfa  allegata  nova  & 
«erfonalia,  contra  priorem  Advocatum,  petita 
dilatio  intra  terminum  dicaflerialtter  prxfixuttt 
conccfla,  & caufa  ad  futuras  feffiones  dicafle- 
riales  remilTa  in  AVo.  ^5».  apud  Haberlin  in  ftn- 
ttnU  Dkafter.  potiflimum  igitur  hx  dilationes  in 
'proceflu  in  fcriptis  tradlando,  fn  bernbf(bict>tt«l 
^atberi/  locum  habent,  & ficuri  fupra  r.2. 
jura  antiqua'  adduximus  ita  hoc  loco  de  no- 
viori jure  agendum,  & Refcriptum  Ducale  de 
A,  1719  b<n  ii.OAobr  exhibitum  in  Dom  ni 
Hochfletteri  Contin.'  b«  ^Ptbf&rfll.  Cener^-  Re~ 
/cripten  p*  »0.  y ti.  percurrendum,  ciim  in  illo 
tota  materia  dilationum  fere  immutata,  & ad 
pnfcindendas  ambages  dc  accelerationem  pro- 
' , celfiur 
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DilationIbM  gdprobMfnm,  Wc. 

ceflus  falubcrrime  adcommodata.  Quando  igi- 
tur caufa  in  fcriptis  tra6ianda,  generalis  regula 
prasfbtura  Icgirur  in  Referipto  de  Ao.  i7?9.  Dell 
ai*  Of^obr.  ii.  Quod  nempcj,  qo*  obtidenc 
in  dilationibus  probatorialibus,  ea  r^oque  in 
dilationibus  ad  agendum  obfervari  debeant,  ita 
ut  referiptum  de  A.  i7*7*  Deit  a 8, Maji  ad  omnes 
alias  dilationes  in  genere  extentum  efle  debeat, 
per  confequens  ante  lapRim  prim»  dilationis,  1. 
termini  menftrui , fecunda  dilatio,  & aniequain 
h*c  elapfa,  tertia  dilatio, qum  oblatione  juramen- 
.ti  & folennitatum  legalium,  peti  ac  impetrari  de- 
beat,'ita ‘ut  prorogationes  dilationum  prohibit» 
.cenfendat  fint,  uti  in  terminis  probatoriis. 
igitur  hic  eatenus  «quiparatio  dilationum  la^, 
& prorogationes 'abolit*  lupira' adduwae  fo^ 
mula  dilationes  petendi,  huic  cafui  facile  mutans 
mutandis  , applicari  poflunt , 8t  addi  debet, 
quod  ante  lapium  prima  dilationis  L termini, 
utpote  qua  vocabula  pro  fynon3fTOistefurpaiCur, 
fecunda « & deinde  fub  oblatione  jurjflwenti  fertn 
dilatio  ex  iiiHis  caulis  petatur ; hoe  modo  r SttI 

' frsebet  an  €uer^bd)fiirfll.  ®ut(^l«ct)t  n«in 

tetiDdninfi/gc^orrdnifltiJ  SSitttiv 

feDung  btt  obtn  angtfuliritn  irifiigen^Urfae^/ 
init  Die  anDttt  Dilation  ad  litis  conteitationem, 
replicandum  vel  duplicandum  8tc.  glldbi^  ^ 
. eoncedirtn  ;"vel  mir  Dit  Drftie  Dilation  ju 
fcttigiin.a  Dtt  Probationd^  tc*'  flnoDi^y 

anacMpben  tu  laffen  /■  Deffenftpeaen  mj^^^ietn^ 
|n  alknmecDtI.  SoicnnienunD  SlpDt^^etifhmg  bi 
oQC(fubiiiiAonoffent€.  rublmplorH»  * '^ 

,.r  U • • CapVU* 
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M»  ■■■'iwwMr  • , 

CAP.  vn'  . . 

Dc  Fadi  narratione  •&'  rcpro- 1 
duftionc. 

I. 

' SUMMARIA. 

^ 'f.  I.  bocce,  .quomodo  Ci-  I $•  t.  Et  reproduenduik'* 

. Rum  narrauautt^  ' 

• f- 

;■  - S.  I.  ■ • i 

Sin  legitimatio  rite  fa£Ia  vel  per  interlocuto- 
riaiBt  fub  catttione  rati  & grati,  vd  ad  pro- 
^omam,  partes.  adrailTae , tunc  Appellans,  fub 
praefimonc  tituli,  pergk‘in  caula,  & przmi(& 
rubrica  nervo£i' &.fuccin^a , fa£Iuii)  breve  & 
.perfpjcuum  (ine  allegatione  juriun>,  juxta  com* 
mune  Decretum  Dicafleriale  dc  A.  1664.  ben  14. 
,SepS-  DnJif^rlin  -^ppend.  Mo*  XUl.  narrat, 

•ia  fine; adjiciens^. fe' rite  illegitime  appelialTe, 
>omniaque .folennia  obrervatTe  , & formalia.  Te 
• -hoc  iplb  juAiiicaiai^elle^  pctitqucpraledionein 
. Adiorum , Ord.Dicaft.  p.  >.  W t.f.  /.a. 

hac  fonyiula:  P.  P. 

?«nttc  -Legii^mation  nunmebw  :jur  .gKtnbjwnfl.in 
ju  gclangcB,  fo  betrifft 

v»4rti0<.Appelht?on<i^@adb</i  «n<  ^ofung  txd 
i Me'  53oiirffi  Ki  i u«b  bawn 

;htrt  FaaurnnwAfe|ge«b(fr,maffen : (5^  bat «.  in 
.'fine. , ‘SBeiien  «ocr  nHb«ifQJcrlH>fRi>  elne  tplbrigt 
U(tb<l  audgcfaOiinr/fababe  e(b«^/)Miepfdc. 
'iiV  c>r»  ■ ^ V M ■ 
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De  FaBi  narrathte^  teproduSioae', 

^OC^prdfl.  Tribunal  appelltrd/  UflM^ 
inner  rec^ten  3fit  begeljrf  unD  eingeleot; 
miforn  aUf  Soiennien  obftrvitf,^n)le  erlktnrtbie# 
mit  We  Formalia  AppclL  »®lIejuAificitf  Iwbert  i 
nnbfepe  er  bereit  bie  Iniquitatea  & nullitates  frti 
^tent*a  a qua . nocb  ^erleflwg  ber  Aflen/ aW 
wmb  er  bJemit  in  UtitertbAnigfeif  gebetten  hobert 
hn«e,' be«^brelfern-)u  (kducijeu.’  Appeiiatui 
fleinde , praemiflb  titulo>  & accDrafa'  rubrica  caui 
w i iiidem  Fa^um  proponlit  St  in  fihc 

anncAit,  incaro  , fi  appellatio  &'legiriini 
fceta,  fe'niliil>  habere,  quod 'contra  formalia 
. «eipiat,  Jr  pariter  petit  pr*l«4honemA6lorufii 
OrdjDicaft.-p.j.  1.^.  hoc  modo-f  PiP, 

hebf!  wrWufflgefSinnebmnng  ; • mtb  bem  aeatte» 
itfjjen  Fa«o  dfUf  bor)ldnbigen  unb  frdmlqftw' 
SKiberfpret^uns  aOed  wlbrlgen/birSpedai-Con- 
fradiction  fidf)  luo  loco  & tempore’ reftyvitfTjb; 

fb  concernire  blefe  AppcUation{li«0qch  eine  fei^ 
i^itutem  Iftnorte,  burd^  be«  TiHi  ®arfBeff;  lihb 
Mb  bdd  Fa«aWr’b(w^^  iwtbfbtgewber' 

Appellant  &c.  At-ln^fine!  «nb 
taeilen  nun  ^iefiu  obne®run^  en^  * 
fiet/  fo  ift  et  biUitb  Ui  ber  Uttbel  bur^aefnDen/ 
un^ppciiat  pon  ber^afi  entbunben  morben/ 

Jbcib  bw  bottowAppelfant  wk>r(»le  epTcbdneO 
formifcr^appeil  retv  obetibabip  fummi  fttvnfc 
iSr  teroer«.»-  wte  fofcbed/  natb’  QJerle^g  Vbir 

Wttet , borcb  ^dfubrunfi  ber  ^uit»t<tt  ber  ttr# 
rtel  i qua,  fidriitb  foBe  barfiei|an  werbrtr.  • 
iKKaMtUBsveaUAdvocati»,;#^,  ckFMAis 

. . U I cenfitii. 
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C^tU>  omnibus  circumnantiis,  nec^ltrtqy^m 
fumnM  neceflitas . exigi» , fpcciali ter  .confici* 
eant  vcl  utiliter,  accipiant,  vel  rationes . plano 
cohtradiitionis  a^»^»..  •&!«  inutiliter  icmpua 
confumant  •(  ciuuj,  in  »ra£la»jon^TOiaterialiuros 
ornnet  principales  circumftami*  repetamur 
ibidem  commode',  tfi  principale  pundlura  cont 
tradicendumeRi,  id  peri  breviter  queat.,  l/tihc^ 
prohibitum  in  DeeretU  DicaOcrialibu»  d?:  Anno 
1716, ben.a. Maji  at{A.  i7»8..&en  4*  Maj'<  q4i» 
legi  polTunt  apudiDm  Habcrlin  w Atf 

XtX.  ^ XX.  , Si,  caufx  fint  graves  & intricata 
fa£lum  interdum  in, fcripiis  fmgulis  membr  s 
callerii  aliquot, dies, ante  decilionem  caufx  d;* 
ftfibui,;tSt^in  fflTionc, (deinde; tenaporls  lucrant 
jsrgo  prxlegi  folec^  .uti  inRefcripto  Ducali  dq  'A» 
J749.:bcn  304  Jan.  ordinatum , cuqi  autem  piro» 
€c(ru*;Ol>*ineat  oralis, in caufts  cumprimis  kvio* 
ribus  , ob  fumtus  aliaque  impedimenta  hodit 
omittitur  & partium  arbitrio  .magis  re|inquttur« 
quid  hac  in  parte  (ibi  expedire  credant,  add.  Dn* 
•HochAetteri  Condnuat.  Extrad8  .^DCj^fucflU 
vGenera)  Refcriptcnpag.  30.  ^ ar,'  . (.* 

' - . §.  II.  , . 'i  . 

Et  deinde  prxIcAio  A£Iorum  At  i Secretario  . 
vel  ejus  Adjun^Io.  Interdum  faftum  faltem  re* 
.praducitur , (i  nimirum , pun£Io  formalium  vel 
tctiam.in  caufa  principali,  ante  prxleflionea 
Aiorum  ,•  juxta  Ord.  DicaA^  p.  J.  9. 5-  pro- 
batio in  priori  juridica  decreta  , quo  cafu  in  fe» 
cqdda  vel  icctia  juridica  UAum  brevibus  repeti* 
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tur  & in  memorbm  revocatur, , malmi,  fi  novi 
Aflcfforet  adfirit . qui  in  priori  Juridica  fafti  nar-’ 
rationi  non  interfuerunt,  Ord.  Dicail.  p.j.  t.  f, 
/.2.  vel  etiam  peti  potell,  ut  ^ Secretario  vd 
ejusAdjunCko,  cumAftis,  etiam  Fa6lum  ad  ca- 
lamum diftatum  praelegatur,  vel  ab  Advocatis, 
temporis  lucrandi  ergo  legi.poteH,  uti  faepius 
faAum.  Formula  fafti  reproduftionis  hate  elTc 
^teft,  ex  pane  Appellati , P.  P.  €l)e  in  bltfet 
aeft^ritfen  nxrteh  fau/  fo  finbet 
Appellat  gleidE^faO^  l>or  n&t^ig/  Damit  infonber/  - 
fteit  aue^  Denen  nac^  ber  oocigen  Juridica  m Die^ 
ren  Dicafterio  <t|l  gtfomttientn  Mem- 

bris biefe  «gtirtpdrtige  Appeliationd  / 

«ninblidj  bewmit  gema^if  nxtbe  / bo^  Faftum 
b$(ic(ien  babin  )u  reproduciceti/  ba§tc. 
beme  nun  / oep  biefen  Umfldnben  feine  onbere/ 
al6  favorable  tlrtl)d/  bor  ben  Appellaien  au^fafit 
' (cn  lintltH/  baoon  dbec  Appellant  formiter  ap4 
• peUitt/^unb  bemnddbfl in  botifiet  Juridica  Dicafl. 
bie  A«en  flatt  bet  , Gravatoriai-  ^lag  unb  Lit^ 
CnnTeflation  bot  betlefeii  anqenomntcn/  unb 
n>cig  erfennet , cmd)  boHfiibret  worben , fo  if! 
numittbro/'  unb  tbdUn  btf  Rotulus  Tertium, 
duf  unteW)dni#(^  Suppliciren/.  cxtrajudicialiter, 
nr  publicid  j tmdenommtn  motben , ni^t^  nieb( 
bhrig  / nW  ber?&ot!)Wl.*§«>f3eti(bW'Otbnnng 
na'b  jugelebcrt  / unb€uct  @naben  Exceii. 
lid)fcitcii  unb  (^rogg.  gfbb^famll  iu  erbitten , wie 
bitmit  gefcbiebtt , bie  Atta  Appell.  unb  bao  Exa- 
men Tertium , in  (^ubcn  unb  betlefen  ^ 
laffitti/ >ba  bonn  bk«quiutes  fencentiae 

k qua 


\ 


a foflen  DargefleDct  tvcrtcn.  ‘ Ex 

parce  vero  Appelfantis,,  fi  nempe  in  prima  Juri- 
dica nihil  ailum  , fcd  probatio.decrefa , ita  con- 
cipi potert.  P.P.  SS^  iDirb  eitKtn  .$)od)preif  (.  Di- 
cafierio  fltHiocb  QbnciltfiiUen  fcph>  Jvic  Da§,in  bet 
b<n  6.  Septemhr.  Anno  171A.  abgel)altencn  Juri- 
dica, Q3etpeifi  erfennet/  unb  bU  Adett/^  (Icitl  bcr 
Gravatorial-^kig  unb  Lit.  Coi>tefiatiqn' boc  btjy 
fcfen , ongenommen  n>otbcti , fo  b^  nunm^bro , 
berOrbounq  gemd^.  pot  wdfmt ‘iSirbanblung/ 
bieA^ienttjurcEiicb-iu  perUfen  finb.  SfUbierocIlcn  , 
abee  entimifeben  ^erfebitbene  neu<  Membra  in  biw 
jcg  Tribunal  geFommtin;  fo  bdltApn 

pellant,  lu  bcfferer  bet. ©iacb?»  Slnftbund/  wt 
n6tbig  f boi  peit  iiPfiPfa Sabreo Taiftuqj 
(n  fciiwn,'J&^f  * UrttbflAnben  / ’ bnl)ln  f ur^tieb  W 
ecboblen  : ^ie  bt^  k.  Ob  nnn  tPobUn  olfi) 
fceplidb  bUUttbelju  fcinem^octbtil  aitfge/ 
ftroeben  tperb<n,|pH«n , fo  ijipe  boc^  ‘Pibet  aH<d 
55irtnutb<nr  bntf  tvibWgc  «rfolgt/  bab^ro«bami 
formiter  appeilirt  babc , tpie  ct  Dann  bi< 
Formalia  .aUbereit  in.,efflew.  Juridica  junificiit, 
Unb  tpeilen  bec  Rotulus  Examinis  Tefiium,  pro 
cxtrajudicialicer  publicato,  angcnommen / unb 
bcnen^nrtbepcn  iu  ibwc  9Jotb^utfft , communi-i 
^ttpoeben;  fptpolle  er,bann  nunmebtP/  utnii 
^«lefutjg  ber  Appciiationd  $ Afl<n  unb  Rotuli 
geborfamjl  anfueben/  unb  al^bann  bie  nuiiitaret 
& iniquitate?  fententiz  k qua  gciinbli^l  PortttU 
j<rt»  fub  Implorat.  . v >.  • 
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. GAP.  VIII. 
i Tradat  Formalia  Appellationis. , 

S y M M A R I A.  ‘ » 


$.  I.  & 3.  docet : quomodo 
JiireWurtcmb.  caute  ap* 

•,  pdlandum.i  , r.  . 

].  I.Teinpusdecendilez. 

plicat. 

f 4.  II.  Afidrum  petitionem, 

* 'qu«  intra  XXX.  dies 
neri  debet  & 

$.  {.  Conferiptionem  8c  for. , 

r mam  Aiorum.  ’ ' ‘ 

% 6.  'Sidit  11 1.  fonmnale,  quod 
‘ AQa  eonfeaa'Sc  denun- 
' tiBUititra  XX.  dies  Oi- 
■ caderio  prscfcntanda. 

§.  7.  Agit  IV.  de  judicis  ad 
quem  nominatione  intra 
: iXX.dics,8e  ' 

DefiumMa  aJipellebtli 
i ' fo.  florenorom  in  forte  j. 
hincufurae  8c  fru£lu«  ex- 
cluduntur, 

f . f . Quxrit  an  direrlk  fum- 
•ni«  conjnngi  queant  ? 8c 
' ' quid  ^ris  in  con  -8c  re. 
-i.  conVeotione.  ' * j . 
'IO.  Excipit  jura  & Servi. 

, tutes  8c  aOiemem  injuria- 
rum recantator , 8c  dis. 
qtiirit,  quid  dicendum  de 
Xdimatoria? 
ii«£t  dete  iaunpbili; 

'i 


(.13.  Continet,  quod  fcm. 
'•  per  appellandum  fit  ad 
. judicem  fitpenorem.'  Ee 
, quid  juris,  fi  error  iutei^ 
veniat?  ' 

$.  !}•  Gradatim  quoque  ap. 

. ipelUndumed.  . 

$.  14.  Caufa  debet  quoque 
^pellabilis  effe  de  Jure 
Communi  6c  VUrtemb. 

• non  crhninalis.,  * 

$.1  r.Nequefifcalis,  tmmiC. 
. fioius  ex  L.  f,  de  Edia. 
Div.  Hadrian.  toll.  arbitri 
compromiflarii , nifi  adfic 
Icfio  eDormHTitna. 

1 6.  Neque  mterincutorta 
fimplei^  ncqueexecutlio, 

. r neque  ; tr«s  conformes 
fentencixi  neque  ^jupa. 
mento  judic. 

5.  17.  Verb  tumSx  « ^ 
confitffius,  cvel  aliis  t^i* 
time  convifius,  itrdOna 
, Bon  appelUnt^  z'  j 
(•ig.  Neque  talius  Procura* 
tor,  quatenus  prxfumti 
, f.  quau  procuratores  con- 
fortes litis  & rubdituli  ? 
(.:i9.Et  tertii?  Curator  tAu* 
...... 

X f 30* 
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I,  ao.  Neque  renunciatum 
efie  debet  ap^llatioui 
cxprefsb  xel  tacic^. 

§.ti.  Appellatio  intra  an. 

num  profecmenda. 
S.a^8taj,  Sinit  proceffum 


formalium  8c  formulas 
petitionum. 

34,  Adrocati  materialia  ne 
ioimilceant , & ex  officio 
quod;  rejiciatur  appella, 
no,  h informa  peccatum. 


QUod  fi  formalia  fe  non  refle  habeant , tunc 
^Appellatus  omittit  petitionem  pneleftionis 
A6lorum  & excipit  in  fine  pofi  faftum , fed  ta- 
men , ante  pr*le£honem  Adlorum,  contra  for- 
'iDalia  Appell.  Ord.Dicafi.  p.  3,  t.3>  ^ 

/.  I.  & omnes  exceptiones  fimul  proponit  Ord. 
Dicafi.  p.  f.  t.  21.  (.  2.  ante  omnia  enim  formalia 
Appell.  juxta  ordinem  procefius  , juftificanda 
funt  B.  D.  D.  Harpprecht  in  Refp.gf,  n.  if/.  quia 
‘Jurisdi£lionem  Dicafterialem  demum  fundant, 
Ord.  Dicafi.  p.3.  t,  3,  $.  i.  J.  P.  W.  p.  i.  U 6y  pr. 
■Winter  de  ajfejf.  p.  2.  cap.  d. ».  j^.  Et'  quidem 
. Advocatus  PRIMO  debet  attendere  , an  rite  & 

• legitime  appellatum  fit : quibuscunque  verbis 
fiat , nihil  refert,  J.  P.  W.  p.  i.  tH.  fS.  /•  ti 

fltnug.  ^>of9Wi4)W^Orbn.  p.  3-  tit.  ?.  jf.  2* 
uti  A.  1708.  ben  IO.  Martii,  & A.  1713.  btn  a?. 
.April,  h*c verba;  id^miBeS  weitet  btltigen , 

Win  btauf  appelliren/  haud  reje61a,  modo  con- 
flet de  animo  & voluntate  a6lualem  appella- 
. tionem  interponendi.  Nam  de  Jure  Wiirtem- 
^ bergico  appellatio  fieri  potefl.  i*)  coram  toto 
Judicio , ii  quo  fententia  lata  2)  vel  extra  judi- 
cium, coram  Praefecto  fic  Aquario  vel  Scabinb, 

Befold 
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Befold  ad  /.  P,  tr.  p.  i.  «6.  46.  Boccr  C/.  6.  tU.  34. 
tb.  60.  prout  appellatio  coram  prxfeflo  & Sca- 
bino  interpolita  A., 1619.  btn  4.  Martii  in  caufa 
'appell.  t)on55ablingen  > gcfcnt 

Appcllanteri/  unD  58altb«<  SWepecn  Appellaten, 
admiffa  fuit , & Bocerus  quoque  pr*judicium 
adducit,  licet  praefeAus , cum  fententia lata,  non 
adfuerit , J.  P.  W.  p.i.  t.  f8.  tt>attn  abet  einec  k. 
Bocer  Cl6.  D.'34.tb.6o.  ubi  refert, 'quod  ita  . 
SerenilTunus Dux, A.  i$94*  voluerit,  nili,  ut  fu^ 
fpe^us,  caufx  difcufllioni  non  interfuerit , Et 
ita  judicatum  A.  1594.  beti  ii«  Jun.  in  Dicaflerio 
Bclold  ad  J.  P.  IV.  p.  i.  tb.  9;.  B.  D.  Lauterbach 
ia  D^tr^fMr.Cotnmutt.  tVUrta^.  p.i.  tb.74.  i)  co- 
ram A^luario  &Scabino,hinc  probatio  interpoli^ 
tionis  appellationis  coram  aauario  & Scabino 
in  Nro.  878.  apud  Hxbcrlin  injundla  4)  coram 
duobus  Scabinis,  qui  fententix  publicationi, 
lic^t  caufz  cognitioni , non  interfuerint . Bocer 
'Ci.  6.  Di^.  34.  tb.  60.  Befold  de  appellat,  cap.  8- 
f*  p’  3S6.  & ad  /.  P.  IV.  p.  I.  tb.pj.  y pd.,  ubi 
ampliat,  licit  unus  appellantis  poftulata  propo- 
fuerit,  uti  fieri  folet  in  illis  locis,  ubi  nulli 
ordinarii  funt  advocati,  quod  fi  enim  Scabiiii 
fententix  publicationi  non  interfuere  , informis 
■ eft  appellatio  No.  716.  Hxberlin.  5)  coram  No- 
tario & duobus  tedibus  6)  coram  duobus  bo- 
nedis  viris  Ord.Dicad.  p.2.  t.3.  §1.  & J.  P. 
p.i.  t.f8.  jf.  n>ann  abec.  licit  unus  tedimoniuip 
dixerit  Befold.  ad  J.  P.  fV.  p.i.  tb.gf,  quod  jure 
^.communi  indidin^e  non  concefTum  Lauterb. 
jf.  4.  guoado  appell,  pt , y ititra  qua  tempora 
■ X a Manzel 


i64 
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X^anzei  in  Di^.  de  dnohts  vei  3.  viris  bwieftis  tb  hy 
'potb.  inJiiiHat,  ^ appellat.  adhibend.  feS.  j. 
Ex  quo  fequitur,  quod  appellatio  nonrcftfe  fiat 
coram  unica  perfbna  No.  649.  & 88*.  licct  Prx- 
fcftus  Bcfold.  JMS  Prov.  IVtirtemb.  p,  i.  th.  95-. 
vel  Scriba  & aftuarius  fit,  Bocer  Cl.  6.  DiSp.  3. 
'tb.^3.  ubi  aliquoties  ita  judicatum  rn  Dicafterio 
tcflatur  ,-&  prxjudicium  de  A.‘i7io.  legitur  io 
No.  1 044.'  apud  Hatberiin,  ' Neqtic  tamen  opus 
eft,  ut  petamt  bebac^t/  Bocer  D.  34>  tb.  6r. 
Neque  infinuatio  apud  judicium  appellationis 
faft* , coeam  Notatio  & Teftibus  & aliis  duobus 
honeftis-  viris  , ad  validitatem 'appcllattonis  ne- 
cefiaria,  bene  tamen  utilis  cfl,;ad  fiflendamex- 
ecutionem,  quod  fi  Cnim  intra  decendium  toti 
judicio  vel  Praefefto . Vel  ad 'minimum  duobiis 
Scabinis  non  fafta  fuit  infinuatio  V tunc  judex 
tefte  ad  exeeutionem  procedit,-  neque  fafta,  iit 
attentata’,'  revocantur  Ord.  Dicafl,  p.'?.  t.3.  jf.  r. 
t^io:  f.p,  w. part.  I.  §.  njflmt  ober.  Be- 
foid  aa  /*$  Prbv.  iyHrtemb.  p.  f.  tb.  97.  & D.  Lau- 
jterbach  w Differ: Jnr.  Commnnt  ^ tb',  ^3.  p',‘i. 

y quomodo  appellati  J. 

*’  Neque  intereft,  five  appellatio  viva  voce  vel 
in  fdriptis  in  papyro  Mevius  p,  i.  dec.S.  ex  pofl 
■fafto  quoque  fiat  f.  ii  fententia  interldcutona  f. 
;dcfinitiva  Ord.  Dicaft.  p.  2.  t.3.  jf.  /.  J.  P.  W: p.  r, 
f.  fS.  pr.  ^ feq.  ^ tit.  6p.  pr.  nifi  appellatum  co- 
‘ram  Notario  « duobus  teftibus  vel  duobus  ho-' 
^uefiis  .viris,  tunc  enim  in  fcripiis,  mon  vero  viva 
‘ ' vocc  . 
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voce  , fieri  • debet  Bocer  d,  6.  Diffi.  34>  tb,  6ii 
PJebft  ad  f.  p,  I.  tb.  137,  Befold  p.  i.  <6.9;. 
xtmfiqq.  ^ de  apptU.  c.  S.  pg>3S4^  Lau- 
terbach  in  Differ.  J.  C.  fy.  p.  u tb.  73-  & 74- 
in  CoUep.  Tbeoret.  praQico  $•  2.  ad  tit.  v.  de  appeB, 
recip.  Neque  etiam  opus  eA , ut  in  appellatio, 
ne  ab  interlocutoria  eaufx  exprimantur  J.  P.  - 
•f.  I.  t,  dp.  pr.‘  Bocer  el.  6.  Difp.  34.  tb.  63»  B.  D. 
.Lautetbach  in  Difftr.  J.  C'.  ^ IV.  p.r.  tb.  82,'  uti  de 
Jure  Canonico'' exigitur  in  c*  i.  de  appell.  in  6to 
•e. st.  X.  ibidem  D.  Ludovici  in  becSioleining,  }um 
Gvil-Procefi  cap.  33.  f.'  Cum  autem,  juxta 

dedu£ta,  variis  modis  quis  appellare  poflic,  ideo 
ad  animum  appellantis  & quem  modum  appel* 
landi  eligere  voluit femper  refpiciendum  erit. 
•Quod  fi  enim  coram  toto  Judicio  appellare  vo» 
luerit , & Scheda  appellationis  ad  totum  Judi- 
cium diredla  fit ; & tamen  non  nifi  duobus  Sca* 
binis  vel  viris  prxfentata  vel  coram  duobus  Sca- 
binis,  qui  Jadicio^interfuerunC  , fo  bcp  bct  \iXf 
tl)c(  d^feffen;  appellare  voluerit;  hocqaeexpref* 
'ferit  & deinde  faltem  , coram  duobus  honefUs 
•viris,  appellationem  interpofueric,  &ficporro; 
'tuncfane  non  valet  dppeHatio  , uti  fzpius  judi- 
'catum  inDicaOerlo  & in  fimili,  AnnO:i704.  btn 
J. Martii,  ubi  quidem  duo  tcAes  pracfentes  fuc> 
"runt,  fed  quia  Aquatio  Judicii  Schedam 'appella- 
tionis faltem  porrexit,  neque  tefles  Schedam  ap- 
pellationis fubrcripferunt,.  neque  coram  viris  ho- 
neflis  appellare  voluit,  pro  nondevoIuta,appelJa- 
«io  fuit  habita, 'nam  a61u$,  ultra  a^fium  inten- 
- eronem, minimi <xtendituryarg. ^9. deiLC.  Lj<S. 
-deacqHir,  rtr,  domin,  Dalner  de  teanne.  e.  rp.  n.  13. 
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Anton.  Gomez.  tom.  i,  cap.  i.  n.r^i  maximi  in  his, 
qux  a noAra  vokintate  dependent  Barbofa  locu- 
plet.  Ub,  19.  c.^t*  ax.  14.  fea  tunc  intrat  altera  re* 
gula,  quod  volui, , non  potui,  & quod  potui, 

. nolui.  L.  6»  C.  fiQws.  alteri  vel  jiW  L.  §.  C.  de  coa- 
trab.  ^ commUt.pipnl.  e.  23.  x,  de  offic,  ac  potefiat,  . 
.jud.  deleg.  five  quis  igitur,, illud , quod  facere 

• potuit,  facere  noluit,  five  illud,  quod  voluit, 
facere  non  valuit,  utrobiouc  nihil  aaum  intelh>' 
gi  debet , B.  D.  Harppreent  m re^.  8p.  n.  42.  ^ 
.pqq.  Sin  autem  Scheda  Appellationis  ad  totum 
'judicium  dire£la,  intra  decendium,  pec.quem- 

i cunque  vel  iiteras  ad  judicem  direilas  , toti  ju- 
dicio inhnuata,  & ibi  reprodu6la,  iic^t  prxfe- 
. i^o  fi>li  ab  initio  prxfentata « tunc  nihilominus 
valida  eH  appellatio,  juxta  prxjudicia  de  A.  1 6 1 1«  < 
ben  i).Julii&  A.  1704.  ben  {.Martii,  Mro.  S8^* 
•apud  Dn.Hxberlin.  Ego  inybl.yill.  Cottf.Tub.ig. 
U.21.  quodfi  autem  Scheda  appellationis  adjudi- 
cem dircAa,  foli  adluario  inlinuata,  & extraju- 
dicialiter  porreila,  neque  intra  decendum  in  ju- 
dicio reprodudla,  non  tenet  appellatio,  fed  non 
devolutoria  lata  in  fententiU  aVo.  gtSq.  ^ 1044, 
apud  Dn.Hxberlin.  Uti  quoque,  pro.  receptio- 
. ne  aope lationis,  conclufum  ed.in  Dicaflerio  in 

- cauia  Appellat.  t»n  ©dppingeo/  jmifeben 

• J^lddem  Appellantett/  contra3a#. 

' eob  , ISeflagten  Appeiiaten , beebett 

• bon  ^rauenban  / A.  1714.  ben  i.Jun.  ubi  coram 
-.duobus  Scabinis  appellatum  fed  ex  a£lis  de  eo 

- non  condabat,  an  judicio  interfuerint  nec,  ne? 
Ordin.  Dicait  p.2.  t.  u J.  P*  W p,  1.  i.  tf. 

•*•••  *:i . - . /.mann 
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'/.tvannaber.  quia  autem  in  Scheda  appellationis 
non  expredum  erat,  quod  coram  Scabinis  prae* 
cisi  appellare  voluerit ; ide6 , ob  Uvorem  ap- 
pellationis, Mevius  p.  7,dec.3i3.  creditum,  quod 
optimo  modo,  quo  heri  id  potuit,  appellare 
voluerit ; ide6  haec  appellatio , ut  interpofita 
coram  duobus  honedis  viris,  admilla  fuit.  Hinc 
actuarii  accurate  annotare  debent,  quod  coram 
duobus  honeftis  viris  appellatum  fit,,  nec  faltem 
illorum  Scabinorum  vel  virorum , ceu  teflium 
mentionem  fiicere , juxta  Refcriptum  Ducale  de 
A.  1714.  ben  6.  Jun.  f . Gtntral- 

Refcript.  contiaHat.pag.id,  ^ 17.  & porro  cautela 
'xommcndanda  eft,  ut  appellatio  fiat,  omni  me* 
liori  modo , & fequenti  formula ; P.  P. 
htm  wiber  «Drt  Q5erbi>ffen  bep  2Bi>l)UCdbt. 
0fobf^®<ri(^t  )u  T.  in  b<r  ©c^oafimapb^^^trit^ 
figPeif  jn>if(^en  Appellatem  unb  N.  N.  JSeflngten/ 
.eine  mtbttge  Urtbel  au^aefaHtn/  Ald^et  ober  bo# 
,but(b  bef(bn>ebt(t  befuibet/  fon>oQ< 

■tt/  falvo  tamen  refpe£lu  Domini  Judieisaquo , 

<m  ba«  SBurtttnb.  ^Dcbprei^l. 

• Sericbl  Judicem  Superiorem  quemcunque 
competentem)  in  bec  beflen  unb2(rt?Kccb^ 

’ uni/  aW  ed,na^50?af9Ob  bet  ^ot^fiiirjll.  2GBiie^ 
femb.  ?«nb#unb  semtinen  SRecbten, 

• fnn  obet  mag,  appellitet  / unb,  umb  SluA^ 
fertigung  bet  A£len  unb  Sttbeilung  Apoftoiorum 

. rcvercntialium , flei§ig,  fleifiget,  unb  jumaOet^ 

• feifigflen,  obet  inilanter,  inAantius  deindantif- 
fime,  angefut^t/  unb  juglei^UuaBenSolennieti 

gebubtcnb  anetbotttn  / au4l/  umb  gluubm^ 


••  rafy.  ^ _ 

fcigc  tl«  Uttbel  unb  documentum  ritfc 

fit\z  appeUationiS,  ang<fu(^<t/  bflbcp  ab<t  ftc^> 
Hlk  cortipetkrttia  & jura  quitcunquc  botbcb^'ft«n/ 
unD  no(^  ttXfter  gebcfWn  ^ab«n , ber  Appdiation 
nu«  ju  dcfcriren  > unb  gcncigt  anja^ 
•ncl)ttien,  fbnbemoiK^  mitfttnerft  Cognition  in 
iu  fleb^n',  unb  08e«  ad  Prorocollum  Jtt 
S;S.RUbdea  fecjuens  pbtcft  efTcl-^he- 
da  Appellktidriis  Db<t  AtJpelhtibti«^  TrtH 

‘JRdqrtS  contra  Mcviuirii,'Q5<F(ng(<nVflnb<f(l 
^bctl6;  <m  €ln  2fio^rabl.  ©tabt^0<n(^t T. 
pilo  tetraftus.  vel  pro  re  nata.  • 

’ HL  • 

'SEGONDO' Appellatus  rtfpicere’ debet;  aii 
prinium  fatale  obfervaturn  & iiitra  deCenIftuA 
iippeIIatufti'Ord,‘  Dicaft/p.  2,  ii  3.  /.'i.  J/  P.  W« 
p.  1. 1.  f 8.  §,  tt>ann  abcc.  Ordin.  Cam.  p.  tit,  2^ 
§.  I.  Receir.  Imper.  NovilE  de  A.  16 f 4.  jf.  iif.  D. 
l.autert>ach  /.  >.  ad  Ht.  ir»  qnaBdo  appedandumpt, 
alias  po(f  lapfiim  10.  dierum  interpodta  appella- 
tio  haiid  attenditur  fed  rijicituc  juxta  fententias 
latas  in  Ah).  236,431,  lOtS,  ^ 1T02.  Ijcet  Tupplica 
in  curia,  loco  appellationis  interim  exhibita  fit^ 
cum  fatdia  per  cqaipotlens  adimpleri  nequeant 
Kro.iQiS,  apudHjtbedin,  vel  ad  profequendum 
per  Refcriptum  CancellariSe  relfitutusfit  Ah)..#0ir. 
Hocque  tempus  ftatim  a^tempore  lat*  fententhe 
currit , lieet  lententia  (it  conditionalis  L,  r.  /.  3, 
■mando  dppeil.  Lauterb.  $,  7,  diS.  tit.  Mev.  p.  3, 
dec.  224,  V.  g.  ut  juramentum  prxflet  &eventua- 
Ks  condemnatio' hifejuifAa  DjHarppr.  ia  DiSp.  iU 
> . i . Appellat, 
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iipftUat.  d fnrejar,  jf.  2j.  Noflr.  Cmfi  68.  »um.  49. 

8.  Confli.  Tttb,  add  Mev.  p.3.  dec.  2$o.  fed  t»> 
men,  nonninfcienti,  fentenHam  dTe  latam,  fe- 
<]ue  vn  ea  gravatum , minimi  verd  ignoranti  te> 
norem  ejus  L.  i.  f . f,  ^ f.  ftn.  quando  appeUaud, 
Ifyv.  23.  cap.  1.  ^ 8,  L.4.  C.  de  libnaL  cattfa  c.  8>de 
appellat,  i»  Sto.  Bocer  c/.  6,  Di^.34.  tb.  70.  Win- 
ter.  de  ASeS^  P.  6.  n,  14.  Mevius  p.  3.  Det, 
iSp.  ^p.7.  iec.  36g.  Giillib.uotf.isp.  Mynfin- 
ger  c.  2.  obf.  3.  ibique  Fabricius.  Goswinus  ab  Ei- 
bach  ad  Carpz.  p.  /.  C.  ao.  d^.  f.  aum.p.  Ego  1« 
Dec.  30.  u.  3.  feqq.  quae  fcientia  vel  ignorantia  in* 
terdura  juramento  probatur , li  dubia  efl , Me- 
vius p.  7*  dec.  2dp.  ^ p.  f.  dec.  167.  D.  Stryk.  iu 
nfu  moderno  f,  i.  quando  appeBanibtm.  £t  nocet 
'quoque  procuratoris  notitia  Domino « H intra 
' decendium  non  appellat,  vel  appellationem  non 
profequitur,  L.  i.  /.  5.  ^ %.fin.  quando  appellan- 
• dum , L.  IO.  L,i7.  C^.  de  procurat.  D.  Lauterbach 
in  Coileg.  tbeor.  praSico  i.  8,  ^ p.  qnaudo  appellau^ 
dum,  Blum  io  proc^  Cam.  tit.ap.  u.  u.  Roding*' 

■ in  PandeS.  Cam.  lib.  i.  tit,  27.  n.  lu  12.  D.  Harp- 
precht  f^ol,  7.  Confli.  Tub.  43.  n.  p.  feqq.  lic^t  Do* 
minus  fententiam  latam  elTe  ignoraverit,  Carpz. 
p.  I.  c.  I.  def.  For.  22.  n.4.  Hartmann  Piftor.  p.  r, 

0.3.  D.  D.  Schweder  in  DifP.  renunt.  appel» 
lat.  tb.  IO.  fecus , quoad  reAitutionem  in  inte- 
grum, fecundum  Mevium  i»  p.  3.  dec.  270.  fed  in 
hoc  deprehendimus  differentiam  Juris  Wiirtcm* 
bergici  p,  1. 1.  f8.  f.fin.  ubi  domino  pariter  licen- 
tia datur,  n procurator  non  appellaverit',  intra 

■ 'decendium  a tempore  fcientix  fus  > vel  in  pro* 

Y pria 
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pria  perfona  vel  per  alium  procuratorem  appel» 
landi,  ita  ut  fcientia  procuratoris  principalis 
quoad  interpofitionem  appellationis,  non  obfit  Sc 
noceat , Dec.  ibef.  ^ Differ,  fnr,  C.  ^ 
jnb  Pr£fidi9  noffro  babit.  u id  quod  in  Dicall. 
Wismarienft  quoque  obtinet  Meviusp.f.  dtc.206. 
quamvis  hodie  etiam  in  praxi,  (i  procurator 
non  folvendo , reliitutio  in  integrum  conceda- 
tur , vel  (i  dolus , vel  collulio  intervenerit » do- 
mino procuratoris  negligentia  nocere  nequeat* 
D.  Lauterbach  & D.  Skhweder  diS.  loe.  Mevius 
dec  to6.  Gail.  lib.j.  obf.  isp,  n.  p.^  jo.  D. 

. Harpprecht  PbL  7.  Conf.  43.  n.  12.  ^ 36.  Leyfer 
ff>rc.  64,  med.  3.  Confer.  Nolir.  Oifp.  de  fervit.  pr4- 
fcript,  extinSiva  cap.  3.  /.  8.  ^ 9.  Hoc  tempus  de- 
cendii  e(l  itidem  continuum , ita  ut  a momen- 
to ad  momentum,  ab  hora  ad  horam  nomina- 
tam 'currat , Carpzov.  in  procejf.  tit.ts.  arU  3»u.  38» 
feqq.  Befold  de  appellat,  cap  8.  n.  2.  cum  appellans 
fibi  imputare  debeat , quod  tam  diu  expe£lave- 
rit,  ut  introdu61io  juflo  tempore  heri  non  po- 
tuerit. Ita  A.  1747.  btnat.S^t.  incaufaAppell. 
l»on  SBablingcnJ^e^d/  contra  ^l)uritigcrin  judica- 
tum, ubi  defe<^us  quatuor  horarum  nocuit; 
ac  dies  quoque  feriati  computentur  GaiL  L.  t. 
obf.isp.  n.  y.  Brunnem.  in  procejf.  Civil.c.  28.  9.42, 
Stryk  in  nfn  moderno  /.  1.  qnando  appell.  & ultima 
diei  hora  heri  poteh , hinc  hora  fententiae  latae 
& interpofirae  appellationis  , nec  non  recmilitio- 
nis  Actorum  & denuntiationis  fadlc  ab  Aauario, 
fub  poena  & refufione  interelTe  in  Aflis  Appell. 
aotari  debet  Ord.  Oicafl.  p,  2,  t.  4,  ^ tit.  y. 

5. 10. 
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5. 10.  « to.  j.  p.  w.  p.  f.  /it.  di.  ncbenfol# 
^en  }C.  ^ ftq.  In  dubio  Canien  appellatio  reci- 
pienda & intra  decendium  interpofita  credenda 
cA , fi  hora  non  expreffa  Brunnem*  In  procejf.  ci^ 
vili  e.  38.  . Mevius  p.  i.  dec.  2^7.  ^ p,  3.  dec, 

3J3. p.  3.  dec.  3.  n.3.  p. 7.  det.  3 13.  cum  totus  dies 
in  dubio  cedat  appellanti  Berger  in  Oeconom.  jnr. 
bb.4.  t,38.  jf.f.  not.  r.  pag.  iidp.  & interdum  ex- 
cufatio,  ob  juAam  cautam » admittitur,  ita  ut 
fatalia  ptan^  non  currant  vel  prorogatio  vel  re- 
Aitutio  in  integrum  concedatur  v.  g.  fi  fuccefli- 
vum  gravamen  adfit , Mevius  p.  8.  dec.  473.  vel 
Ii  mors  interveniat  appellantis,  Mevius  p.  3.  deot 
$83.  D.  Lauterbach  ad  tit.  p pendente  appeti,  mors 
intervenit  vel  fi  advocatum  commode  & fine  de« 
trimento  habere  non  potuerit , Mevius  p.  3.  dec, 
$08.  D.  Str/k  in  Dijp.  de  impediment.  legaL  cap.  4, 
§-3S.  ^ 39.  vel  bellum  adiit  Mevius  p.  8.  dec.  379» 
pel  pedis  Faber  in  Cod.  Saband- 10. 7.  tit.  37.  dtf.7, 
vel  minor  xtas  concurrat  L.  7.  f.  ii.  iemn.  L.$, 
Cod  fi  fepiMs  re/iitnt.  in  integr.  pet.  vel  univerfitas 
adfit  Ctem.  i,  de  reflitnt.  in  integr,  Befold  ad  appeti, 
c.  10.  n.  4.  Wibel  de  contraa.  mulier,  cap.  4.^.  8, 
n,  3J7*  ubi  tedatur  in  Supremo  judicio  Appella- 
tionum in  caufis  Appellationum  boit 
bea  1 5.  Jun.  A.  1 62  9.  & bon  !5>atfenliofen  A.  1 6 2 7. 
ita  judicatum  & reditutionem  in  integrum.con> 
tra  lapfum  fatalium  concedam  fuide.  conf.  c.  34, 
/.I.  de  cafu,  (i  a£la  deperdita,  agit  Lyncker  dec.70f, 
vel  fi  miles  fit  Mevius  p.  1.  dec.  ifo.  an  fota  pau- 
pertas excufet  ? negant,  potius  decendium  pau- 
peri currere  ajKnpant,  nid  appellatio  fumtus 

Y X requi» 
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requirat,  & tunc  intra  lo.  dies  paupertatem  ad 
minimum  allegandam  & diligentiam  teHandam 
cffe,  praetendunt  Btunncm.  $a  procejf.  civiJi  c.  39^ 
a.  44.  Befold.  de  apptUat,  e.io.f.4.  Lyncker  i« 
JnaiS.  Ub.  4^.  tit.  4.  in  fatali  introducendx  & 
profequendae  appellationis  mitius  cum  paupere 
agendum  effe  concedunt,  Belbld.  d.  l.  Brunnem. 
ceHt.  dee.  47.  Gail. Ub.t.ol^i4u  n*  ;•  Myafinger 
MNt.  4.  obf.97.  cum.  ut  plurimum  hic  furotus  ne« 
celTarii  & advocati  ex  officio  connicuendi  finc,. 

S.  IV. 

TERTIO  videndum,  an  aAa  intra  fo.diec 
h tempore  latx  fententix»  requiflta  fint  Ord.Dif 
caft.  p.  2.  t.  4,  J.  P.  W.  p.  r.  tk.  67,  Bocer.  Cl  6. 
Di^.34.  tb,7p.  go,  Winter.  de  affeff.  p.  3.  c.  tf. 
>•  '7*  & feqq.  B.  D.  Lauterbach  m d^rr.  Jur,  Civ. 
^ ffurtetnb.  p.  i.  tb.  77.  quod  fi  enim  adia  vel 
plane  non  Hto.qgi.  vel  non  intra  30.  dies  petita 
Nto.467.  ^ ds4.  apud  Dn.  Hxberlin,  cadit  ap- 
pellatio. Ita  quoque  A.  1 744.  heti  1 5.  Septembs. 

in  caufaAppcli.pon  (Sfuttgarbt/  ©wnptnfor^' 

titi/  N.  contra  T,  ob  non  petita  aaa  non 

deyoiutoria  fententia  lata,  licit  judex  fponte fua 
iicribx  terminum  ad  confedlionem  adlorum  prx- 
flituerit,  juxta  J.  P.  W.  p.j.  U63. 
lOrbn.  p.  2.  tu.  f.  /.  I,  ibi ; fo  bdlb  ber  N.  bte 

btgefytt.  Quia  aila  pro  forma  pe- 
tenda, & terminus  ad  defcribendum  tunc  demum 
prxhgendui , fi  afia  debite  requifita , in  quo 
differt  Jus  Wurtembergicum  aReceffi  Imper.  qui 
triginta  dies  acorum  petendorum , a tempore 

■ inter- 
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interpoHts  appellationis,  numerandos  volunt* 
Ord.  Camer.  p.  a.  t,  31,  RecefT.  Imp  dt  A.  t^70. 
§.  74.  ^ de  A,  idf4.  f.  fj.  B.  D.  Lauterbach  » 
CoUeg.  praSico  od  Ut.  de  UbtU.  lUmiff, 

Et  fi  a£la  Hatim  in  appellatione  fimul petita,  tunc 
fufficithoc,  five  appellatio  «oram  toto  judicio, 
live  prxfc6lo  & Actuario,  five  prxfe^o&Sca. 
bino  aliquo  , five  coram  afluario  & Scabino, 
five  coram  duobus  Scabinis , oui  fententix  pu« 
blicationi  interfuerunt , fa£ia,  hocque  modo  fi% 
mul  aita  petita.  Ord.Dicaft.  p.2.  t.4.  /.a.J.P.W, 
p.  I.  tfdit  Befbld.  ud  /.  P,  tb.  pf.  cuvt  fega. 
Quod  fi  vero  petitio  Actorum  in  appellatione 
omifTa&  pofi  interpofitam  appellationem,  de-' 
mum,  illa  rogantur,  tunc,  coram  toto  judicio 
primx  inftantix,  vel'  prxfefto  & Scabino , qui 
lententi»  publicationi  interfuit,  id  fieri  debet, 
Ordin.  Dicaft.  p.  3.  t.  4.  /.  3.  J.  P.W.  p.t.  t.  di. 
$.  vel  prxfefto  & Afluario,  uti  judica- 

tunn  in  Dicafierio  A.  1611.  tefiante  Befbldo  ad 
J.  P.  IV.  p.  I.  tb.  'no.  Uti  Anno  1 747.  b<n  1 6.  Se- 
ptembr.  a£ta  pofi  appellationem  coram  aflua- 
rio  , qui  fimul  prxtcftus,  & duobus  fcabinis 
petita.  Hocque  etiam  obtinet , fi  appellatio 
coram  Notario'  & tefiibus  vel  icoram  duobus 
tefiibus  intra  deceridium  interpofita,  Sc  ado- 
rum petitio  omifTa,  tunc  enim  petitio  ado- 
rum pofimodum  coram  toto  judicio  vel  Prxfe- 
do  & Scabino,  qui  fententix  publicationi  inter- 
fuit , itidem  alio  tempore  feparatim  faciendaj 
cum  in  allegatis  textibus  Juris  nofiri  Provincialis 
generaliter  & absque  limitatione,  exceptione 

Y J aut 
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aut  rcftridionc,  h*c  forma  petitioni  adorum 
prxfcripta  & per  particulas,  altf  obcit  bCrmelbt/ 
immaffen  erji  geb^rt  / omnes  cafus  in  J.  P.  w. ' 
p.i.  t.  ^8.  §.  mann  abtx.  & Ordin.Dicaft.  p.ut.^ 

1. 8^  recenfiti  includantur.  Quod  fi  autem 
coram  Notario  & teftibus  vel  coram  duobus  pri- 
vatis honeftis  tamen  viris  appellatio  fada  & ada 
fimul  petita,  tuncBefoldu*  adj.p.ff^,p.t,  tb.gs- 
hanc  privatam  adorum  petitionem  fufficientem 
reputat,  modo  in  libello' appellatorio  adorum 
mentio  fada  & illa  fimul  petita  ; fcd  errat  talis-  , 

Sue  appellatio  ob  non  petita  ada  i iudicc  pro 
cferta  habenda  eft , quia  i)  in  J.  P«  W.  nullibi 
‘privata  adorum  petitio  in  appellatione  coram 
Notario  vclhoneflis  viris  uno  licet  tempore  fa- 
da , pro  fufficienti  declarata  efi  ; manet  igitur 
hic  cafus  omilTus  fub  jure  communi  & regula  , 
illa , quod  ada  ^ judice  prioris  infiantiae  petenda 
fim  R.  J.  de  A.  16^4.  /.  6t.  Ordinat.  Cam.  p.2i 
' iit.  jr.  pr.  Roding  w PaadeS.  Cam.  lib.  i.  tit.  2f.  «•  ?• 
Blum  in  Procejf.  Cam.  tit.  fi.  f . i.  ^ f.  ubi  cautel* 
loco  inftrumentum  Notarii  defuper  conficien- 
dum commendat,  eoque  magis  quod  t)  Ordi- 
natio Dicaft.  p.  2.  t.  4.  f.  3.  fine  diftindionc,  an 
ada  fimul  vel  poftea  petita , in  cafu  fi  appellatio 
poram  Notario  vel  honefiis  viris  fada , genera- 
liter exigat,  ut  ada  i judice  vel  Pr*fcdo&Sca- 
bino , qui  fententiat  publicationi  interfuit , pe- 
tantur, ita  ut  haec  difpofitio  generalis,  genera- 
liter quoque  exaudienda  veniat,  arg.  L.  8.  d* 
ptiblic.  in  rem  aS.  adde  3)  quod  in  allegata  jf.  a* 
Kic  cafus  private  appellationis,  cum  altero  , fi 

} ' ‘ ada 
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i£\z  non  fimul  & Aarim  cum  appellatione  inter- 
pofita  1 «quiparetur , ubi , judicialis  requificio 
a£lorum  fieri  debet  & privata  itidem  excluditur, 
sequiparatorum  autem/femder  eadem  difpofitio 
efie  debet  > maxime  cum  4)  inter  hos  duos  ca. 
fus , an  in  appellatione  privata  a6la  flatim  cum 
appellatione  vel  ex  poli  fa£lo  demum  petita, 
nulla  fubfit  difierentu  arg.  L.  32,  ai  L.  AquU, 

Et  denique  5)  quod  in  J.P.  W.  p.  i.  U6t.  dcOr- 
din.  Dicad.  p,  2.  4.  §.  2.  tali  cafu  ^dorum  pe- 

titio Protocollo  judiciali  inferenda  & in  a£lis 
confignandafit;  id  quod  apte  & authentice  fieri 
nequit»  fi  appellatio  coram  honedis  viris » infcio 
judice,  a£luario  & Scabinis  fafla » conf..Nodra 
Difp.  cui  titulus : Dodrca#  tbtf.  ^ 

§.  f,  ubi  latius  hxc  fententia  defenditur»,  Ita  A. 
174C..  Dtn  17.  Septembr.  in  caufa  Appcjl.  poti 
CubTOigtJ^td  in  ttt  *?)dll)erirc^en  Creditor- 
(i)tf  non  devolutoria  lata , quia  dubium  erat,  an 
fcheda  appellationis  ab  N<  cum  curatore,  (ubfcri- 
pta  & in  qua  ada.  fimul  petia , ad  judidum  vel 
duos  viros,  diredla » & alio  tempore  fubfecutum, 

& i duobus  viris  cum  Subdituro  jurato  tubreri- 
ptum , ac  in  Ctet  ©toMf^WibctCO  extrajOdiciali-  ^ 
ter  confe^um  tedimopium  exprelTe  in  fe  con- 
tinebat, quod  N.  coram  duobus  viris  honedis 
appellare  voluerit,  id  quod.fubditutus,  qui  fcc^ 

, fit  hoc  tedimonium',  iceu  tedis  communis,  juni- 
to  confirmavit , non' attenta  exceptione,  quod 
hi  viri  Amul  erant  Scabini  & fententiat  publica- 
tioni interfuere,  & quod  fubditutus  intra 'jo. 
dies  absque  iqandato  Nt.  &in  ejus  abfentia  fo- 

lum- 


* 

17^  Cdp»P7JT> 

lummodo  ad  notitiam  fchedas  in  judicio  fponte 
(ua  produxerit « maxime  cum  caufa  principalis 
hindamento  defliruebatur»  Similiter  eodem  A. 
ten  ay.  Septembr.  in  caufa  Appellat.  tM>n^r(U 
tfen^eint/  contra  ©ebllOrDt  appellatio 

rejetla  fuit,  quia  pod  appellationem  judicialiter 
interpnfitum  aila  poflea  extrajudidaliter  & (epa* 
ratim  in  bft  0t<riltf(^reiber(p  & quidem  eorum 
traditio  in  ori^nali,  petita  fed  hac  fcheda  poft 
lapPum  )o  dierum  dmum  in  judicio  reprodudla 
fuit.  Apodoli  tamen  non  amplius  ex  necelTitaie 
petendi,  quia  in  Jure  Provinc.  Wurtemb.p. 
t.df.  §.  nemlidi  bet  jippeOaat.  rft.7;.  §.n>ann 
Obte  W feqq.  & Ord.  Dicaft.  p.2. 1 3.  f.  t.  ^ feqq, 
libi  forma  Appellationis  prarcribitur  & quando 
Appellatio  pro  deferta  habenda , nulla  fit  mentio 
‘ApoAoIorum , ita  ut  in  Ord.  Dicaff . p.  2,  tU.  4* 
'f.  1. 6^  2.  faltem'  incidenter  Hat  illorum  narratio ; 
particula  quoque  alternativa.obet/  ibi  occurrat, 
Befold  in  tbefiutr,  pr^.  poe.  obet  & quia  in  Ca- 
mera Imperiali , ^quod  Jas  in  dubio  ftquitur  Di- 
«aderium , itidem  t\brt  necedarii  funt  Ord.  Ca- 
'fneral.  p.  2.  tso-  §.  2.  Befoid.  de  appett.  c,8.  §.  7. 
p.  ^67.  D.  Lauterbach  ia  CoOeg.  tbeor.  pra3tco§.4. 
ad  tit.  V.  de  Ubell.  dimi^.  Mevius  p.  r.  aec.  36.  Et 
in  hunc  modum  fzpius  in  Dicaderio  judicatum 
In  Caufa  Appcll.  bon?!)foulbti>nn/  SOoP 

.tbdn^ellmqnn/  ^tflaqten  Appelianten/ contra 
3»l)dnn  "^Bi^monn/dblasern  Appeilaten/A.  1 68 1 . 
ben 4. Septembr.  nec  non  ben  i.Jun.A.1714  in 
Caufa  Appcll.  t>bn  ®6ppinfl<n , 55ernbdcb®«# 
Appellamen , comtra  3ocob 
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f^><^n/S8efla9Un  Appellaten,  & b<n  ij.Majt  A; 
' *7i6.  m Caufa  App«ll. t>on^acfnatid/ 

®<org  Pon  (Steinbac!) , Appel- 

lanren  f contra  t)(ff<n  (^eft^tviflrtdt , Q3ef(adteit 
Appcllattti,  confer.  Nro.  333. 1112.  & 1166.  apud 
Hxberlin.  & confentiunt  Bocer  Cl  ff.  DiSb.  34, 
tb.  79.  B.  D.  Lauterbach  ad  /.  P.  fV.  p.  t,  tb.  77. 
Ut  plurimum  tamen  petuntur  ad  eviundas 
controverfias,  meliuf  eft,  H petantur,  inflanter 
' indantku  Sc  inflantiiTime , poc  bod  erfle , anbeet 
unb  bcitt<  mabi/  MiQ/  flei§idec  unb  }um  allero 

ftci§id(l<n.  Bocer  Cl.6.  D.34,  tb.go.  Uti  quo* 
que  in  line  Aiorum  reverentiales  ut  plurimum 
hifce  verbis  annectuntur  : b(C  interponit^ 

Itp  App^lbtron , untmbdnigflen  S^ren  ^n>' 
4>o(^furftl,  ©urc^feud^t  /unfrrd  ©ndblsflen^iiti* 
flen  unb^etrnd , unb  bcflVn 
. tid}t^  ft9C  defcriret/  unb  bi^ed/  flott  Apoftolo- 
rum  Reverentialium,  ertbtiltt  Ipocbett.  Minus 
caule  enim  refutatorii  Apoltoli  dantur,  (i  de  in* 
)uflitia  appellationis  non  plene  conflet,  cum  ni* 
hilominus  pro  juflitia  caufx  judicari  queat.  Uti 
faCtum,  r,7M*  8. Maji, ubi  appellans,  non 

obflantibus.ApoftoIis  refutatoriis , fententiam 
viCtricem  obtinuit.  Quod  fl  tamen  foli  Apo* 
floli  teHimoniales  petiti,  non  vero  aCta,  non 
fufficit , ut  decifum  in  caufa  Appell.  pon 
^inqenbtn  i4.DeceiBbr.A;i6i5.  & A.  i704  bett 
3. Martii  t/ro.  887.  apud  Hxberlin.  vel  fi  petiit' 
copiam  Sententi* , ^bfc^jrlfft  Pon  btt  ut* 

pote  qus  faltem  pars  poflrema  aClorum,  uti  ju« 

dicatum  A.  1696.  btn  7*  Sepcemb.  & A.  1701. 

z bm 
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«7« Cflp.  ym. 

l>en  Pebr.  * Secus  tamen  videtur  effe,  fi  petiit 
8fbfci)cift  »on  btr^anblung,  obet  bom  ProtocoH 
juxta  fcnientiam  Mro,  /py,  apud  Dn.  Haeberlin  & 
Vi  Ord.  Dicaf^.  2.  t.  4,  2.  ibi:  et  dud^ 

boffelbig  mit  ^orfen  : batmi«  feine  1j)?ebnun9 
«nugfom  )u  eemebmen  / bege^ren  n>itb.  Siafta 
fcmel  petita  & ex  jufta  caufa  imploretur  pro 
fiiienda  expeditione  acorum , ad  certum  tam» 
poris  fpatium,  eo  ipfo  appellationi  nuHum  pr«« 
judicium  fit,  neque  tacita  renunciatio  exinde 
colligi  potefi , omnis  tamen  fraus  & malHtia  lb« 
efTc  debet,  vid.  §.  ao,  ’ ‘ 

§.  V.  . . ■ ^ 

Hac  occafione  judicibus  & maxime  AAuariie 
tiotandum  venit,  quodAfia  primxinfiahncfinc 
ex  neceffitate  edenda,  intra  arbitrarium  Tpatium, 
quod  a judice  efi  prxfigendum  Adiuario  Ordin. 
Dicaft.  p.  2.  tit.  j.  (.  t,  j,  P.  W.  p.  i.  tH.  62.  Re- 
fcriptum  Generale  Ducale  de  A.  »699.  Bocec 
C/.  d.  Di^.  J4.  tb.  8i>  B.  DXautefbach  ad  ).  P.l4'i 
p.  t.  tb.  78.  Non  enim  expeftand*  funt  Kter* 
Compulforiales,  cum  in  Dicafierld  Wiirtcmber» 
^ico  procelTus  appellationis  non  deCeiVtantur,  uri 
m Supremis  Imperii  Judiciis,  aliisque  Blum.  iepro» 
teffk  Carner»  tit.  44.  ns^ne  aJ  t.  f y.  Roding  10  n. 
CameraL  lib»  r.  tit.  tp.^  nsyu  ad  tit.  32.  Brevicul. 
prax.  fmper.  Aulic.  tit  44.  nsqne  ad  tH.  46.  ^ y j*. 
Sed  Judices  prtmx  infiantix  appellationi  inter» 
pofitx  in  honorem  fummi  Dicafterii  flatim  de- 
ferre a<^hque  edere  debeant , neque  fubditos  mi- 
nis aut  mul^a,  ab  ufu  appellationis,  deterrere 
''  poflint. 
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poiTint,  prout  graviter  & juri  communi  confor- 
miier  L.  3i.  Cod,  de  appeUta  Ziegkr  ia  Dicaftice 
conci.  2.’  in  Refcnpfo  Gcnerali  di  A.  »699. 
ftncrnim.  Dn.H6chftcfier  ia  ExtraS  M Cemal- 
Rrlctipt.  pag.  36,  Quo  fa£to,  citatio  fuo  tem- 
pore ^anat  & deinde  caufa  appellationis  in  Di- 
catterio  traftatur  , prout  latius  ih  toto  opere 
explicatum.  Afta  autem  integra  , non  manca»' 
conficienda proprii»  fumr.bos  A^uariur 
iHa  fupplerc  & parti  omne  damnum  proptetea'. 
vel , ob  moram  , ' refarcirc  deber , faiva  pocnr 
'^cali,  & conceduntur  compulforiales , uti  fa*- 
^um  A.  1690.  ben  *.  Septembr.  apud  Hxberlih.* 
Jtro.  S40,  J.  PJ  W.  p.  u t,  62.  f.  b«  «U(^  «.  ^ i.  7T<‘' 
Ord.Dicart.p.a.it».  r,  /.KftfiSt.  Blum.  iaprocej. 
Camer.fiu^t.  BefioM.  /.P.AK  p.  1.  tbiuu' 
Bocer.  C/ajf  6.  Difp.  ?/•  tb.84>  uti  in  Dicafterio  A. 
a 680.  ben  17.  Martii  ki  caufa  Appell.  PotI 
boi/  bed«6<w»  bonJSubenboben,  ^Idgetn  Ap- 
pcilantcnV  contra  3obnnit  3ocob  2Ctttw> 
feef  lagten  Appellaten , judicatum  & Scriba  judi- 
cii in  poenam  10.  florenofum  conderiinatus 
ut  Afta  fui»  fumtibiis  fuppleat , & Nro.  70.  apua 
Hxberlin  A.  167«.  porri  conferipta  efTc  debent 
accurate,  ita  Qt  facile  quopiam  legi  pofTifit' 
Ord.  Dicaft.  p.  2.  titf.  /.  g.  J.  P.  W.  p.  r.  tit.  62,' 
Referiptum  Generale  de  A.  1699.  bttl- 1 • Novemb. 
paginas  quoque  numeratas  Ord.  DicaA.  p,  2.  tit,  f«' 
/.9.  & aftacompaila  efle  oportet,  ute6meliu»' 
allegari  queant.  Refeript.  Gener,  de  Anno  i699k' 
Hochftetter  »£x/rfl8  Ut  Genera UReJeript.  pag.gg,- 
fingulx  quoque  paginx  contineant  s-it  Uncas  dc‘ 

Z » . ' qux- 


ijo  • cap.  yin.  ■ *■. 

quxiibet  linet,  1 1. Syllabas,  ,hincque  UxaAflo- 
nim  in  Hne adlcribenda  J.P.  W.  p,  i,  t.  6.f9l,4j,[ 
^ feqq.  Ord.Dicaft.  p.3,  t.f.  /»7.  ^ 8.,t.6.  Re-^ 
Icriprum  Generale  de  A.  1699.  Interdum  tamen, 
fi  Appellans  pauper,  Judici  primz  inllantic,  per 
Refcriptum Ducale  injungitur,  ut  Ada  in  origi- 
nali, ad  fumtus  evitandos,  ad  Dicallerium  mit- 
tat, uti  fxpius  obfervatum  (cimus..  Et  tunc  a£la 
compa6la , & una  .fetie  numerata  effe  debent, 
in  tintc  Serie  Dut(b  numerict  unb  ouf  allcn 
ttn  paginict/.junao  dire6lorio,vi  Referi pti  Du* 
calis  de  A.  1741.  §.  ?.  bom  6,  Jun,.  ExtrM  Geae-^ 
ral  • Refeript  foU  39.  ^ Coatta.  oOec  aten  foL  ^ 
neque  exceptio  tupe  attendienda,  quod 
a£(a  a judice  non  petita  fint  intra  3oi.di!ES,  cumj 
«b  paupertatem  a^  jpdjcia|ia  in  originali  petita , 
& obtenta  fint , juxta  fententiam  AVe.  917.  alle- 
gatam apud  Hzberlin.  Hinc  A.  1 71 1.  btn  8.  Se- . 
ptemb.  in  caufa  AppelL  bon  iSacfnong , SKotia  • 
Cmljarina  0c()allerm  A.  N,  contra  ©eorg 
Sfilttnttn  R.  T.  a(!^a  expreffe  a judice  non  erant  - 

Setica , fed  di6lum  , {it  tbolU  no(^  JUC 
lutlfectigung  t>ec  Aften  refervirt  fjaben , fed  ta-  • 
men  intra  |o.  dies  a<51a  in  originali  in  Cancella- 
ria  petita  & ob  paupertatem  obtenta ; hinc,  cum 
infuper concurrebat  infans:  -appellatio  admifia; 
®nnn  n>ct  bon.fcinem.^nibigflen  gur|lcn  uni> 
«S)ftm  ftlbjfen  We  A<51cn  in  Originali  bittct/  boi» , 
bcm  fon  nicbt  mobl  gefagt  tbttbcn , ba§  er  bic 
Adlen  nicbt  begebret;  biclmebr/  bo§  « eo  ipfo 
btclanget.  Tutius  tamen  e(l,  fi  a£la  a ju-  ^ 
dice  pedantur,  cutD.rufpenfione  expediiipnis,  & ' 

» 1 deinde 


Digitized  by  Google 


/ 


TraSat  Formalia  jFppeOathnis*  ]$i 

deinde  in  Cancellaria  ahiorum  originalium  ex 
traditio  fubmifilllme  imploretur.  Sic  porr6 
omnes  confortes  nominibus  propriis  exprimendi 
& enumerandi,  & locus  domicilii  & prsefeAurae 
addendus,  item  an  pupilli  & minorennes,  vel 
fceminx  vel  aliae  fub  curatela  exifientes  peifonas 
adfint  nec  ne  ? ut  ita  a Secretario  citatio  rite|ad> 
ornaii  queat,  neque  fetis , ob  non  refle  fanant 
legitimationem , fiant  J.  P.  p.  r.  t,  62.  §.  utlb 
ipode  K.  Ord.  Oicafi  p.  2.  tit.§.  $.2.  ^ 3.  ubi  ad- 
ditur, quod  interdum  Schema  genealogicum  ad* 
dendum.  RecelT.Imp.  §.n)anne^2C,fr. 

Appellans  femper  przponendus  & deinde  de* 
mum  appellatus  nominandus  Dn.  Hochfietter 
ExtraQ  Central- Refeript.  pag.sS  Similiter 
annus , menfis , dies  juridicarum  , fententiz  Sc 
appellationis,  & quinam  judices  fententiz  pubU* 
cationi  interfuerunt,  imo  hora  qfuoque  adjicienda, 
ut  de  fatalibus  appellationis  nullum  dubium  oriri 
oueat,  an  intra  decendium  appellatum,' intra  30. 
dies  Afla  petita , & intra  zo.  dies  infinuata  J.  P« 
' p.  /.  t.62.  §.  ntbtn  ft)Icf)Cn  Ord.Dicafl.  p;2, 
* //.  in  Proctjf.  C^imtr.  tit.  ji.  n.  ig. 

Neque  omittendum,  a quo,  coram  quo, & quo* 
modo  appellatio  interpo6ta,  & an  gratias  egerit 
& fententiam  acceptaverit  nec  ne  ? J.  P.  W.  p.  1. 
t.62.  §.  neben  foltpcn  ic.  Ord.  Dicaft.  p.  2.tit.f, 
$.  II.  Infuper  aftis  inferendum,  quo  tempore 
denuntiatio  fafla.  J.P.  W.  p.  1.  t.62.  §.  bt1  dU(^, 
Ord.  Dicaft  p.  2.  tit.  f.  jf.  lo.  ii.  ^ 13.  & commi- 
natio addenda;  A61a,  fub  poena  defertionis,  in- 
tra zo.  dies  P^caAerid  przfcntanda  & ibidem  in* 

; . ^ 2 J ■ ■ ' fina- 
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rga Cap.  m. ' ' 

finuanda  funt.  J.  P.  W.  p.  i.  (.  63.  §.  Da  aud>  ^ 
p»  f.  t.63.  'mfint.  Ord.  Dica(l.  p.?*  t.f>  Hinc 
qusricur,  fi  talis  avifario  omiflra,nuni  parscu!»- 
pam  in  judicem  vel  fcribam  conferre  poflit , & 
reftitutioncm  obtinere  ? id  quod  magis  negat, 
Befoldus  adJ.P.iV.p.uH).»}.  fed  tamen  adlio- 
nem  concedit  contra  illum  , qui  fuo  officio  non 
fttisfi^cit , quse  fententia  ex  eo  probabilis  feddi^ 
videtur,  quia  fub  pana Jkidici  in  J.  P.  W.  p»  u 
t.  6f.  in  fine»  hoc  injunaum  legitur  vid-.  Vinn, 
M.  I.  qmjl.feleS.  t.  & idem , ratione  triginta  die- 
rum, intnrquas  a6U  rer^uirenda,  ibidem  Ibtu*' 
tum  reperitur,  quod  raro  in  praxi  fit,  fedpaffim 
Arenue  negligitur.  In  caufa  tamen  Appellatio-^ 
nis , ben  55wela4) , bon 

mct^fclb  / Q3cf(ajtcn  Appeiiamen  / contra  Die 
©emcinDObmbeil«5!oltvtr2fmtd/  Ap-  ^ 
pellateil/  non  obffiintibus  exceptionibus , contra 
formalia,  caufa  A.  1706.  Dtn  ao.  Jan.  acceptata 
fiiit,  ubi  k Sententia  Dttt  f.  Septembr.  A.  1704. 
publicata,  Dcn  i|. Septembr.  ad  Sereniffimi  Do- 
mini Ducis  Judicium  fuperiusTubingenfe  anbttf 
® urd^I.  Siirjltn  unl).?)crmt5/4)(t^09<  SDBut^ 
remberg  J^otbl6b(.  Obcci^^ertcbt  not^cr^bin^ 
Atn,  fuit  appellatum,  8c  flatim  Dttl  i6.Septem- 
Dris  a6Ja  vel  verius  copia  Protocolli,  plane  in- 
formiter confc6h , nempe  absque  Sigillo,  de- 
nuntiatione, comminatione  &ad  nullum  judi- 
cem infuper  direfla  appellanti  data  , qui  tamen 
Dtn  i6.0ftobr. denuo  petiit,  ut  Afta  in  forma 
confueta  ad  DicaAerium  expediantur , & deinde 
btn  18.  Oflobr.  1704.  ipfi  denuntiatio  fa£^a  8c’ 
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A£la  t)(n  x7.06lobr.  Dicaflerio  pncfentata»  cui 
infcripta  erant,  confer.  Nro.  934.  apud  Haeberlin. 
Sin  in  judicio  concurfus  univerfali  ab  uno  vel 
altero  creditore  faltem  appellatum;  tunc  a6la 
non  integre  fed  quoad  paflus  faltem  concernen» 
tes  funt  deferibenda  & expedienda  Dn.  HochneC> 
ter  raCoiitiB.  ExtraBi  btt  General- Rt^ 
feript,  pag.ip. 

§.  VI. 

QUARTO  attendendum , an  intra  ao,  dies 
ii  die  denuntiationis,  a^a  aperta,  non  claufa. 
v.Meviui  p.i.dec.sff,  (fecus  ac  in  fummis  Di- 
cafleriis JurisRecelT.Imp.  deJ.tdfa.  jf.da.  Blurn 
inProceJpi  Comer,  tit.fi.  /.ag.  Rodin^  i«».  Cara. 
iib.i.  tit.  3f.  f.ap.  ubi  claufa,  praevia  inrotulatio* 
ne  in  prsefenUa  partium  fafta,  edenda  funt,  fub 
poena  arbitraria)  fint  produ£la  & Dicafterio  infi- 
nuata  vel  fi  illud  non  convocatum,  inCancella- 
m Secretario  Dicailerii  vel  Subflituto  ejus,  vel 
ih  ejus  abfentia , alii  Secretario  vel  Regiflratori 
tradita , Ord.  Dicafler.  p.  2.  tit.  f.  /,  13.  ^tit.  d. 
J.  P.  W.  p.  T.  tit.  dj.  'Winter.  de  p.2,  c.  d. 
9. 19.  neque  fufficit,  fi  Aflcfibri  oblata  & infi- 
miata,  uti  judicatum  bttl  14.  Martii  Anno  1660. 
B.  D.  Lautcrbach  ia  differ.  J.  C.  ^fKp.  i.  tb.  79, 
confBcfold.  adj.  P.  iv.  p.i.  tb.  113.  ubi  praejudi* 
cium  adducit  de  A.  i6'i8.  ubi  appellatio  admilTa, 
licet  Afla  in  abfentia  Secretarii  Dicafl.  Confiliario 
Regiminis  in  fua  domo  infinuata  & ab  eo  rcce« 
piflTe  datum,  ubi  fortalTis  aliae  circumflantiae  in- 
tervenerunt. Alias  appellatio , ob  omiHam  infi- 
iluationetn  adbrum' intra  ao.  dies,  pro  def^erta 
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pronuntiatur,  teHante  fenientia  de  Anno  1677. 
Nto.  184.  apud  Dn.H*bcrIin.  fcd  A,  17*5.  l><n  18. 
Scptembr.  in  caufa  Appcll.  t>0lt  8ubnjig<burd  / 
p6to  concurfus  creditorum,  plures  creditores  & 
confortes  appellarunt,  fed  a^a  non  ni(i  ab  uno 
cum  fportulis  porredla,  cum  tamen  omnibus 
denuntiatio  fa£la;  hac  exceptione  non  nbilanre». 
appellatio,  auc^fbbid  bi(  mit  Niin  betrlffit/  ad- 
miifa  fuit,  quia  unus  litis  confors  pro  alio  ap- 
pellat, ergo  quoque  a£la  porrigere  valet,  conf. 

\8.  & quia  de  judicio  concurfus  univcrfali 
qusdio  hic  fubefl,  quod  omnibus  creditoribus, 
commune  Bardili  &<fp.  de  judido  concnrf  tiniverjalu 
tb.6f.  Hocque  tempus  currit  il  die  & hora  inli- 
nuatx  denuntiationis  Bocer  CLS.  DiSp>34,  th.87* 
&B.D.Lauterb.p.r.  tA.79.  neque  a judice  neque 
a partibus  extendi  poteu,  Bocer  d.  6.  Diff).  34, 
tb.  82.  Befold  ad  /.  P.  ^ p.  1,  tb.  113.  & quidem 
Sportulz,  &nled^(^(Ib/  juxta  taxam  modernam 
a j.fl.  2 9-kr.  loco  antiquorum  duorum  floreno-' 
rum,  J.P.  t.  Ut.  63.  pr.  fimul  funt  folvendz,. 
quamvis  omimo  folutionis  fportularum  non  fa- 
ciat defertam  appellationem , fi  modo,  ante  prx-. 
le6lionem  A^>orum  , offerantur , Ord.  DicafK' 
p.  2.  f.  d.  §.  a.  W p-  8.  t.  4.  f.2.  J.  P.  W p.  1. 1. 66, 
$.  toann  cine  ^art^ie.  Et  ita  judicatum  fzpius 
inDicaOerio  & novirer  A.1714.  t.Jun. im6 

(i  partes  pauperes  funt,  immunes  manent  a fo- 
lutione  Sportularum  Ord.  Dicafl.  p.  r.  t.fin.  p.  42, 
f^p.2.  t f.f.14.  J.  P.  W.p.r.  t.62.  § unbtpo, 
uti  judicatum  inOicanerio  bcn  ao.  Septembr.  A. 
<7>>«  & ben  7.  Jul.  A.  1714.  in  cauU  Appellar. 
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SBei§fl«b<c  * ^anbwercfg  )u 
©uttgorbt/JS^ftagten  AppelJanteti/  contra 
^ernern  »ottvg)e9&c^^eini,  CIjucfurfti.  ^fdllifd^ej 
D.Stryk  in.Biip.  de  jtiram.  patipcrtom 
tis  C.4.  n.3,  Mevius  p.g.  dec.tj.  Et  fi  pauper- 
tas, per  Atcefiatum  M<)gi(Uatus,  docetur,  vel 
a]ias  notoru  eft,  tupe  per  Secretarium  moneti» 
tur  & riianu  ftipuUu,  loco  juramenti,  illam 
wnfirmant,  un  judicatum  in  caufa  Appell.  poil 
loacfnang , itvlft^en  i>ec  .^rcpjtngifdxn  ^ittib 
Uiit)  iijren  ^itibcrn/  contra  bte  (^ropifc^e 
ItnD^lnlXr / a.  1 7 1 3.  bm  ao.  Septembr.  Im6 
interdum  aiTeveratio  quoque»!  loco > juramenti • 
ob  paupertaicfn  plane  indubiam  remittttur , ud 
«flum  bet)  7.  Julii,,  A.  17,14.  Pro  arbitrio  igitur 
DicaOerii  & pro  re  nata  & concurrentibus  cir« 
cumllantiis,  interdum  ad  juramentum' pauper* 
tatis  admi(turHur„,uti  obrervaturo  in  fententii» 
picafl.^<j^^7PP.  interdum  promiflio* 

rii,|oco  jqramenti,  relinquuntur  Uto,  no#,  apud 
Dn,  Hatbcrlin.  Et  A.  »7»  1,  bftl  ?»  Septembr»  in 
caufa 'Appell.  »on  IBdcfnnng/  ®?rd;cl  eifenmonn 
N contra  ge|amtnte  Creditores  inA^lit  benanntr 
T.  T.  exceptio  non  faftae  folutionis  fportUlarumg 
ob  notoriam  paupertatem»  l^aud  attenta,  cum  in 
genere  folutip  rportularum  taxa  vix  ad.forr 
inam  appellationis  fpe^let,  neque fub  vitio nul- 
^atis  appellationis  requiratur,.]. 

Ord,  Dicaft.  p,2,  tif,  y.  /.  jj.  > — . - ,• 

t . • • . I-  :.i  ■ 
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. §.  VII. 

QUINTO  judex  ad  quem  itidem  intra  30. 
dies  , 6(  quidem  Archigrammateo  nomihandus 
cft , Ordin.  Dicaft.  p.  2.  tit.  3.  J.  P.  W.  p.  1* 
u flinug  K.  contra  quos  claros 

textui  fruflra  dilTennunt , ' Bocer  ( /.  6.  DiSp.  34. 
tb.  <5 fi.  & Befold  ad  / P.  p.  u tb.fig.  6t  ita  jiK 
dicatum  inDicaflerio  t>en  t6.  Decembr.  1618.  iii 
Caufa  Appell.  PDtl  }C.  fed  A.  17x3.  beit 

26.  April  judex  competens  faltem  erat  nomina- 
tus , & petitum,  ble  Aftttt  Qti  bie 
li(bt8^£xpedition  )uf(?Hgen/  id  quod  fufficiens 
reputatum;&  dehinc  appellatio  admifTa,  & in  hoc 
Iterum  differentia  re'pr<^it  ^ jure  communi,  ubi 
judex  ad  quem  fub  poena  defertionis , non  e(f 
nominandus  D.Lauterbach  ia  CoUe^.  tbfw.  praQi- 
co  § 3*  appell.  Quia  tamen  in  Ord.  Dicaft.  p.  2, 
t.  3-  f.3.  expitflio  judicis  ad  quem , tunc  demum 
neceffaria  dicitur , (i  plures  judices  competentes 
Appellationis  (funt , hifce  verbis  : )Um  $aQ  tf 
mebi/  ol8  einen  Obet^^Ud^fet  bdben  foUte ; ided 
concludi  poteA , qu6d , fiDicaAerium  unicus  eA 
judex  competens  , hxc  nominatio  Judicis  benb 
omitti  queat;  cum  panicula:  )um  ^oD  : condi- 
eionem  importet , elque  deficiente  ipfa  quoque 
juris  difpofitio  deficiat  B.D.Harpprecht  taRefp.qs» 
n.  64.  cum  ftq<^.  Facit  huc,  qu6d  in  J.-P.  W.fufr 
ficiat,  fi  quis  fimplidter  dicat,  appello.  Ordin. 
picaA.  p.  2.  t.  3>  S-  2.  & J.  P.  W.p.i.  t.  fS.  §.  e8  - 
ifl  aucb  Bocer  Cl.6.  Dt^.34.  tb.69.  n^ue 

inter  caufas  defertionis^  omifia  nominatio  judi- 
•”  - • cis 
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cis  ad  quem  referatur  in  J.  ?•  W.  p.  /•  tit.  f6, 
§.  ncmlic^  D<r  Appellat,  (^ia  igitur  etiam  di ' 
Jure  communi  nominatio  judicii  ad  quem  non 
nece/Taria  efl,  ide6  c6  minus  differentia  hxc  ex- 
tendenda, fed  potius  JusWurtemb.  ad  Juris  ci- 
vilis difpontionem , quoad  fieri  poteff,  reducen- 
dum, & quo  minus  differat , explicandum  vi- 
detur, B.  D.  Lauterbach  Extrc.t.Coacl  for.  2.  In 
quem  fere  modum  in  Dicaflerio  in  Caufa  Ap;- 
pcll.  pon  SSietig^tlm , (Simon  0c^>u^mcu 
d)er</  JTWgtrd  Appellsmen , contra  Sl^rlflian 
€§lmgern^ie)fer/  SSeflagten  Appeilaten/  Anno 
i''S6.  btn  6.  ^ptembr.  judicatum  Nro.442.  apud 
Hxberltn.  ubi,  finecxprefTionc  Judicis  ad  quem, 
appellatum,  & ab  Archi>Grammate6  requifito," 
ut  Schedam  Appellationis  in  forma  confueta  con- 
ficiat, judicis  nominatio  omifla,  J P.  W.p.  r* 
(.  6$.  Rubric.  ^DSarmtngtC.  pofiea  autem  adCon- 
filium  Regiminis  res  delata;  fed  ibi  ad  Dicafierii 
decifionem  remiffa  erat.  C^ia  autem  Judex  in- 
termedius , in  caufa  hac,  arcam  81  fierquiliniuia 
concernente , deficiebat , ideo  admiffa  (iiit  ap^ 
pellatio,  ViX  tamen  nominatio  fieri  potefi  ^ ter- 
tio, fine  mandato,  uti  decifum  in  Oicafierio  btn 
d.Decembr.  1618.  in  Caufa  Appell.  pott<t)0^tn- 
ecf.  Tutior  & receptior  quoque  fententia  omni- 
bus appellantibus  commendanda  efi , ut  Judicem 
ad  quem  expimant.  add.Befiild  it  appeOat.  0.4, 
f.  17*  pag.  2og.  ubi  cafura  proponit,  fi  partes 
diverfa  nominaverint  judicia  & appellaverint,  de 
defendit,  quod  aAa  ad  Dicanerium  dirigenda 
fim » hifce  vetbia  t if!  bem 
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A^cn  an  tai  ‘£)of#@en(^t  iu  fcwisco/ 
k3<n.‘.,  . . , , . . . . 

ff  >:  . . §;vnL  ■ ’ 

SEXTO  compuundum  , an  fumma  (it  ap« 
pc]Iabilis'*i  nimirum  50.  florenos  efficiat,  Ord. 
picaft.  p.2.  t.  J.  P,  W.p.i.  t.$g.  §.  abet 

bnn,  ©vic^cn  IC.  Winter  de  ajfejf.  p.  2.  c,6.  fi.  2f. 
gu*  ojim  juwa.Ord  Dicaft.  de  A.  1587.  ben  16. 
jun.  p.  2.  t,  '2.  ble  ©adbcn  non  nili  15,  flor.' 
erat.  Alias  ob  fummam  deBcientem  59.  Boren. 
appellationes  rejiciuntur,  prout  pjures  fententix 
Dicafleriales.  fub  AVo.  431.  461,  777.  gg2.  lOfs» 
1062.  iu\.  1131.  aliaequc  teftantur  & A.  1713.  bctl 
"tS.  ApcU  (lenuo, Ita  judicatum.  -In  quo  iterum 
differentiam' deprehendimus  a jure  communi, 
litpote  quod  a, Summa  quacunque  majori  £ mi> 
'nori  appellationem  admittit  L.20.  Cod.  C.ii.'jr, 
de  appeti.  BocerC/.  d.34.  tb.24.  B.  D.  Lauter* 

bach  in  Di^er.  p.  i.  tb.  7;.  D.  Grafs « 

'Pjaxi  antiqna  moderM  c.  14,  77.  dtaQ.. petit.  ^ 

fojjejfor.  & qoidem  rjcfpiciendum  eff  adperitio* 
nem  acoris , in  prima  inflantia  faf^ni , non  ve- 
ro quatenus  in  lententia  gravatus  Ord,  Dicafl* 
p.  2.  t,2.J.p.  Bocer.  CL6.  DiQ>.  a.  tb.  fo.  Befbld. 
in  Di^,  de  nnlkt,  lh.78^  uti,  judicatura 
jconformjtcr  JufiCiviji  19.6^1.  df/*nrii3,  B^a? 
cet  C/.d.  pi^.  B<i’  ib.  2)fv  Belojd  fld /•  iV  pi)h 
'$b:  166.  B.  D.  Lauierbach  in  C^erjjc.  ^ ffC  f . i. 
tb.  7j“.  &ih  CoUeg.Jbeor,  pra3icq.^.^^.  de  appeti,  re^ 
(ip.  Mevius  p.  3/dec.  3^9.  /ed  in  Qamera  Im^cr« 
Peesetum  , a^di^ur  falwm 
riA  ■ i 't\  ‘‘ 
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fumma,  in  qiia  appellans  per  fententiam  a qua 
gravatus  R^cefT.  Imper.  noviff.  dt  A.  16^4.^.  log. 
«Ium. rij Procrjd^Cflwerai.  t.49.  n.jo.  Roding.  inir. 
Camtral,  tib.u  tit.soiti.fff»  D.  D.‘Schwederm  Jtir, 
Phbl.  Pdrt.fpec.  fcQ.  1.  c.  tj.  n.  11.  D,  Ludovici  in 
Di/p.  de  fHMtm.i  appell.  p.  40.  ^ fcqq*  uti  Judica- 
tum A.  i68'5.  ^en  17.  Septembr.  in  Dicafterio  in 
'caufa  Appell.' pon  2D5ili>b«9/  Cafpat 

^«bflfn,  <2Bwbfffn9fcii5f?at^fIdsern  Appellan- 
tett/  contra  @cprg3i<fll«n,  ^orFMgtrn 
btfldgten  Appellaten  Nro.  431.  apud  Haberlin.  6c 
appellans , ob  notoriam  fummam  inappellabi- 
lem,  in  poenam  10.  flor.  & refufioncm  expen- 
farum»*  condemnatus  & carceri  infuper  manci* 
patus  perdiem.  Excluduntur  tamen  intereflefif 
Ufur*,  utpote  quatjad  fummam' jo.florenorurt 
efficiendam , minimi  computantur.  Ita  judica* 
tum  in  caufa  appellationis  Pon  ©fuftgticbf  / 'jtPU 
fd)tn4i)dnntl3acob9ioftn/  contra  Qjiciii,  goUtVn 
PoniWunbtWbrtm/  beti  19.  Septembri 

M-o.  «07*  quia  fortis  ,*  »§)dupt#0kwf>e fit  mentio’ 
in  Ord.  Dicafi.  'p.  2.  t.  2.  /.  6.  J.  P,  W.  p,.  t,  tit.  70', 
5.  Utm  fo  ^ p.  I.  t.jy.  ia  rnbrica  Plebft  ad  J.  P,IV. 

ti.  tb.  130.  Befold.  dt  appellat,  c.  7.  jf.  2.  B.  D. 

aiiterbach  i»  Diger'.  J.C.^  IV.  p.  r.  tb.  7;.'  uti  in 
judicio  lmp.‘ Aulico  juxta  Uftenbach  d‘t  jnd.  tmp. 
Antico  e.fo:fid>f.2:p:io^'.'deJdTt  Camerali  legi 
poflurtf  BIum.  ia  Proceg/Cahieraf.  tit.  ^ai  aiim.  <3: 
Roding  in  vi  Cafneral.  bb.  ii  tit.20in:43.cnmfqq.' 
Dn  'i  Liiddiph'm/xr.‘€diR^./eS.  d>'(i't3.  fol.'}/!,- 
D.  Lauterbacb  ifl  CoUig.  tbeor.  praB.  /;  gfad  tit.  V; 
de  appeU,  riscip,  'I>,'Schw«den-fii  jw'  vttbUnftQ.  // 
.Aaj"  c.|y. 


eap.  VIU.  ■ ^ ■ 

C. 13.  part.  fpec.  n.'i2.  D.Stryk  ia  ujn  moicrau  §.  jj. 
Md  tit.  ie.  d quibus  apptU.  uon  Iktt.  Neque  expen- 
Cs  pofTunt  conjungi  » ad  fummam  appeUabilea 
efficiendam  Befold  *d  /.  ?.  tV.  p.  1.  tb,  to/.  ^ de 
appellat,  c.  7.  /.  2.  c.  r.  29.  nec  non  in  Diip.  de 
uullitat.  tb  gt.  ubi  in  Caufa  Appellat,  bon  COlai^ 
pocf)  bctl  19.  Novembr.  A.  16 1 8.  ita  judicatum 
efle  tellatur,  BIum.  ia  Proctff.  Catueral.  tit. 46.  n.ti» 
neque  interelTe  Textor  ad  Receff.  uovijf  Dilp.tu- 

tb.31,  neque  fruftusMevius  p.7.  C^od 

(i  tamen  expenfa  8c  fru£lus  futnmam  50.  flore» 
norum  per  fe  efficiant  , & ita  caufa  expenrarum 
& fru£luum  per  fe  appellabilit  fit , tunc  utique 
admitti  debet,  Befold  adj.P.W.  p i*  tb.iop, Bocer 
Cl.  6.  Di^.  ?o.  tb.  62.  cum  fqq.  Mc vus  p.7*  det.  303* 

D. Ludovici  jaDi/^.  de f^aapptll.  Textor 

d»  i D.  Stryk  U Mja  moderno  /,ij.  ad  tit.  r.  i qui» 
buiappeU.  non  licet,  videatur  Meviua  p.3-  dec.83% 

igg.  & Brunnem.  ad  L.  fin.  nnm.  11.  de  appelL 
recip.  ubi  notant,  quod  interdum  in  caufa  per  fe 
inappellabili.  ob  incident  pun£kum,  appellatio 
concedi  poffit.  ' 

§.‘ix. 

Et  an  diverfe  fununc,  ad  fundandam  juria» 
diAionem  Dicaflerii,  conjungi  queant,  qusri- 
tur  ? & affirrnacur . modo  ,ex  eadem  caufa  8C 
aflione  defccndant  9t,  eadem  fententia  quis  fit 
condemnatus , fecui,  fi  alia  atque  alia  asione 
diverfz  fumms  ,iex  diverfis  caufis  obligationis^ 
debeantur,ac  quis  in  iUas  diverfis  & feparatis  fen* 
tentiis  coi^emoatua  fii , L,  lo»  1. 4*  apptUadm 

, , i 1 II» 
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L.  II.  de  jurisdiS.  L,g.  i . fin,  de  paS,  BefoW  de 
appellat: c.  7.  (-3.  f,378.  J.P.IV.  p.  i.tb.  102, 
w in  Diff),  de  nnUit.  tb.  83.  ubi  dicit , quod  ita  alt« 
quoties  & cumprimis  A.  161  g.  ben  9.  Novembr. 
in  DicaOerio  judicatum  fit,  in  Caufa  Appellationis 
J>on  SiOfenfelDl/  ubi  plures  litis  confortes  & qui- 
vis , certam  fibi  rogavit  adjudicari  fummam , 
nulla  tamen  ad  fundandam'  jurisdi£fcionem  ad 
fummam  50.  florenorum  adflridlam,  fufficiebat, 
fed  Titius  v.  g.  viginti  & Cajus  triginta  petebat, 
hinc  appellatio  & conjun£iio  fummarura  non 
■dmida  ftiit,  D.  Schweder  in  jnr.ptibl,  tari  ^ec. 
JfS.  I.  c.  13,  n,  t3.  D.  Lauterbach  in  CoUeg.  tbeor» 
fre^ico  §.  8.  de  ati»eO.  recipiend.  & D,  Stryk  in  ftjn 
)modemo  f.  i.  adtU.T.  dqnibtu  appeB: licet,  Bluni, 
in  Procejf.  Cam.  Ut.  46.  /.  rr.  Et  ita  Caufa  Appell. 
Stuttg.  Q5altlja«J>fi|er0,  Appellamcn/  contra 
3oljann3[ncob  <3}09bfn,  Appeiiaten,  A.  1680. 
beti  9. Martii,  Ifro.  jfp,  apud  Haberlin.  ubi  ap- 
pellans ii  quinque  fententiis,  diverfis  temporibus 
latis  , appellavit,  & trium  fententiarum  fumma 
non  ftiit  appellabitis , ex  eo  fuit  admilTa,  quia 
judicium  familiae  hercifcundx  univerfale  erat  in- 
ftitutum  & caufa  concernebat  judicium  divifo- 
rium,  ^eilungl^frittigfdt.  L.3f,  /.  7.  ^ jeqip 
L 4f.  famil:  bercife.  Joh.  Vofetius.hi  traS.  defamil, 
bereife.  c.un.12.’  Cum  igitur  omnes  b«  lites  ad 
Unicum  illud  judicium  fpe^iverint  & ih  unuiA 
Inventarium  referendae  fuerint,  ficque  finaliferin 
calculatione  unam  fummam  conftituerint,  ide6, 
pro  conjunAione  fummarum,  judicatum, & caufi 
in  fcripcisiidttobusniciiribuaidduos  menfes  tra- 

ilata 


ihia  cft,  confer,  Gail.  lib.  i.  of/.  i2}.  Myniiiigcc 
ccat.  f.  ob^.83.  .Mevius  p,  des.  io6.,  • Neque  ta- 
Imen  Summa  con  - & reconvemionis  conjungi 
poiTunt,  fed  quxiibec  Summa  $0.  florcnorum 
conftitucre  debet,  ut  a Sententia  incon-&  rc- 
conventiene  lata  appellatio  locum  habere  pollic; 
alias  five  con  - f.  reconventionis  fumma  non  ap« 
rellabilis,  appellatio  eatenu$  oon  admittitur, 
Befold  ad  J.  P.  D.  j,  tb.  104»  ubi  A.  ita 

judicatum  eiTe  teUatur confer.  Nro.  1036.  uhj 
reconvenito  rejeda , & conventio  retenta.  Aha 
quaeltio  efi , an  , ob  rejedlam  reconventiunem , 
quis  appellare  queat,  licit  de  extero  fumma  re- 
conventionis non  fit  appellabil  8?  id  quod  Mev» 
p.  3.  dec.  131.  & D.  Ludo  vici  in  Di^.  de  Summs 
appellabili  §.ft.  ex  eo  aiErmant,  quia  talis  k c^na- 
muni  juris  beneficio  & commodo  reconventio- 
nis excluditur , in  cujus  privationis  iniquitate 
majus  damnum  , & incommodum  e(T6  pqtefi, 
quam  in  ipfa  lite,  ita  ut  non  tam  ad  quantitatem 
petitam , quam  ad  detrimentum  refpici  debeat. 
Sin  autem  dubitetur  * an  fuinnia  fit  adpellabilis 
nec  ne  ? tunc  appellans,  loco  juramenti,  debet 
Summam  appellabilem  affirmare  & fe  malle  ca- 
rere didfa  fumma  ^o.  florenqrum , quam  ab  ap- 
pellatione interpofita  defifiefe  Ord.  Dicad.  p.  t, 
t,fiu.  p.  36.  ^p.2,t,  a.  f. 6.  Bpeer  Cl  6.  DUp,  §4^ 
tb.af.  B.D. Lauterbaebod/.  P.^p.f. Et 
ita  judicatum  incaufa  Appellat.  Sturtg.  A.  1709. 
ben  a®  Febr.  ^org  unb  3ocob  bic 
mfebet/  ^eflagten  Appellanccn  / contra  3dcob 
tfctbctn/  ^lii^AppeUaitnr  @oi$burgerit  unb 
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/©(Vjli^ecn.  Nr.p^u  &PP3.  apud  H*bcrlin  & Ai 
17x1.  Den  8. Maji,  & per  procuratorem  t)en 
Junii  allevera^o  fa^a.  In  Camera  tamen  Impe- 
riali requiritur  juramentum  corporale  Concept« 
€ammer#®eri(9t«^Orbnunfl<  §. ;.  Blumw 
froce£'.Cavurai.tit,r<i>a‘t4» 

: X. ' ^ 

. Hxc  tamen,  quae  ha£lenus diximus  de  funi- 
iria  appellabili , reliringuntur  ad  res , qux  com- 
munem xAimationem  hominum  recipiunt,  fed 
in  rebus,  qux,  pro  aHediione,  xllimaniur,  hxc 
fumma  minime  aKendicur ; /ed  indiAin^li  ap« 

Siellatio  recipitur qualu  [unt  caufse  honoram  , . 
ervicutum  * LauCerb.  yol.  2.  Cor/,  ifd.  n.  6.  juris« 
di£lionum,  retrarius,  cenfus,& anriuorum re- 
dituum irredimibilium  & perpetuorum,  decimae 
rum,  aliorumque  jurium  Ord.Dicali.  p.  2.  tit.r, 
$.7-  J P.  W p.  r.  t.  ra. abcc  bon  ©dc^ea, 
Plebll  ad  /.  P.  p.  t,  to.  139.  Bocer  Cl.  6. 

$4.  tb.  aj,'  Befolq  ad  J,  P*  fV.  p.  i.  th.  jo6.  ^ de 
appellat,  cap.y  /•  2.  p.  2go.  B.  D.  Lauterbach  ia 
D^er.jMr.Commm.^  H^Urtemb.  p.i.  t6.7f.  prout 
etiam  in  Camera  Imperiali  juris  ell  Ord.  Cameral. 
p.a.  t.28.  %.  unb  fonbetlidE)  feben.  Cmcept.  ' 
tntr#®ttid[)tf#Oc6n.  p.a.  tit.31.  /.  <5.  ^ 7.  RecelH 
Imp.  de /i.  tf70>  §>67.  Deput.  de  A.  1600,  /.  14, 
RecelTlmp.  de  A,  16^4.  /.  tr.  Commun.  Dccret. 
de  A,  1603.  Rlum.  m Proceff.  Camer.  tit.  46.  n.4fi  ' 
^ feqq.  Roding.  ui  PandeQ.  Cameral.  lib.  1.  tit.  20, 
i.jf.  cnm  feqq.  ■ Lauterbach  /.  p.  de  apptU,  recip, 
in  rcdimibilibus  L rcluitivis  annuis  reditibus  exi- 

B b ‘ gitur 


N. 


594  - "*'  Cap'  VtU. 

girur  fumma  • jo.  floren.  Ego  in  Dodecad.  tb^ 

^ diger.J.  C.  8^'W^.  tft.'  V*  cum  nihil  contrarii  in 
Jure  WUrremb.  hic  dirpolitum , hineque  dirpoH- 
tio  juris  communis  potius  attendenda,  neque  de 
JureCameralialiudilatutum,  fed  fumma  appel- 
labitis hic  requiratur  BIum  ia  Procfjf.  Cam.  tit.46, 

. n.48.  Rodinginn*.  Comer, . lib.  i.  tit.20.  n-ip  D. 
GraJl^s  III  Collat  Jur.Civtl.Rom.  cum  Recejf.  ^ Qrdi^ 
ttdt.  Imb.  Gtm.  p-  a.  jrSi/.  /.  i.  Sed  exmdc  'oripr 
difficultas  , an  verba*,  in  Jure  Wtirterabergico 
occurrentia;  n>dd)€  unb@cfiiil)r  antrcjfcn; 
ita  generaliter  exaudienda  hnt,  ut  non  Caltem  in 
asione  rccantatorta fed  etiam  in  aftionc  aeffi- 
matoria,  fumma  appellabitis  non  debeat  adede, 
id  quod  affirmat  exprefsi  Befold  ai  /.  P.  IV  p.J. 
tb.  106,  ^ de  apptU,  c.  7.  ff.  3.  p.sso  uti  quoque 
Plebli  / P.  IV  p- 1.  tb.  rjr.  &Bocer  Cl.6.  Difp  34'. 
tb.  77.  in  genere  caufas  injuriarum , vel  qux  ho- 
.Borem  concernunt , ' inter  exceptas , referunt, 
haecque  lententia  etiam  ex  didis  Mevii  p.  3» 
djf.  ^p  4 der:  46.  confirmatur,  ubi obdamnuns 
femat , quod  accedit , caufam  appetlabilem  fieri 
tradit , licet  fumma  appetlabilis  deficiat.  B.  D. 
Lautcrbachius  vcr6  in  differ  J.C.^fV.  p.r.  tb-7f,^ 
verba  h*c  gcrmanica  ad  adionera  recantatoriarn 
live  ad  palrnodiam  magis  reflringere , & de  illa 
fofum  interpretari  videtur,  conf.  M-o.  872.  apud 
Dn.  Hxberlin  & Mro  431.  dum  illam  folam  ibi- 
dem rcccnfeat,  chm  & al-a  Jura  ftatutaria  ex  jure 
communi  declaranda  & rcflringenda  fint,  ita  ut,' 
quoad  ejus  fieri  poffit,  juri  communi  8t  canic- 
1^1  fuit'  conformia  ‘e,  j.  ar,  de  conjket.  GattI.  tik  j:  \ 

- '*  ■ obf.f. 
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oBf  fOt ».  s.  Cdtpz.  p.  3.  Conjl. }.  Def.  For.  10.  ». 

Bcrlich  p.  3.  eoad  24.  n.  9.  Neque  igno- 
tum r>t  , quod  in  Camera  Imperiali  diverfum  ol^ 
tineat  & in  afHonexdimatoriafummaappellabi-. 
lis  requiratur,  & in  adlione  rccantatoria  falteon 
aliud  receptura  fit  in  Communi  Decreto  de  Ant» 
1603.  Blum.  ia  Frocej^.  Cam  t.4.6.  n.42.  Roding. 
ia  Cotiitft  lib. t.  t.2o.^.3^‘^^3i.  D»  D«Schwe— 

der  ia  Jnr.  PhM.  Part.  /pec.  /<8.  i.  c.  13.  a.  12.  Dnij 
Stryk.  ia  ufa  moderno  /.  d qaibMs  appell.  aoa  licete 

Lauterbach  f.g.  de  appell.  recip.  ub)  prajudicium, 
de  A.  1698.  refert  Dn.  ^ Ludolphi»  Jure  cam.pag.. 
303.  D.Ludovici  ia  DiFp.  de  Summa  appell.  § 30- 
conf.  Uffenbach  dejudic.lmper.  aulico  c,  10.  /eS.  a. 
jubf,2.p.io^» 

§.  XI. 

Porro  quxfiio  movetur,  an  in  cafu,  fi  de  re 
immobili  agatur ; hxc  fumma  50.  ilorenoruin. 
itidem  ncc^aria  fit  ? & res  decidenda  eft  ea  ver- 
bis occurrentibus  in  ].  P.  W.  p.  1. 1.  jo.  §.  abCC 
bon  0ad)cn.  ibi : *2Bie  aucf>  bon  alUn 
tbcld)c  0)r  unl>®efu^)f/  !55jcn(IbatPdtcn/®tunbi< 
Sgoben^Utbac  ?£cl)c«  #oDcc  fonflen  obnablbfigt 
ginf : Item  ^ofungen  unD  bcrgleit^cn  ®<rcd[)tj9^ 
felten  berubwn/  & in  Ord.  Dicafi.  p.a.  t.  2-  (.  6, 
ibi:  au^«nommen©acb<n/  fo€br unb®cfubf/ 
@nmb/'  ^obcH/  Utbflc  unb  fcb<n/  ober  fonflobtw 
ablbtjge  £bd;dfltinen , ober  S)ienflbatfci< 

teti/  item  Cofungen  unb  bet^cidben  ©ececbtj^imt 
belanqen.  Si  quis  forfan  verba:  @nint)/^ob(n; 
feparaum  & divifim  accipere  velit»  nullo  habitq 
> B b a refpe- 


19« 


' 'Cap.m.' 

r«rpe6lu  ad  fequens  vocabulum cenfus,  ^inf: 
snaxiiu^ » cum  in  Ord.  Dicaft.  per  comma » hsc 
vocabula  inrer  fe  disjunda  (int,  tunc  fanedU 
cendum  videtur  , quod  propter  quamcunque 
rem  immobilem,  minimi  lic^t  pretii,  appellatio 
locum  habeat ; fed  fane  hxc  fententia, prout  no- 
bis videtur  , de  jure  omni  deflituta  e(l  funda* 
mento,  nam  i)  m Jure  Provinciali  Wiirtemb. 
hxc  vocabula,  05nmD/  JBoben/  Urbat/  8eb<n 
eber  fonjJ  unabl6§ide^in§;  cum  duabus  lineolis, 
Conne£luntur,ita  ut  exinde  clare  appareat,  qu6d 
unum  vocabulum,  cum  vocabulo  cenfus, 
cbnUituant , & nihil  aliud  importent , quim 

Ucbiir<3»nf/  Cebtn^ 

3in§  / idque  eo  ma^is , quia  i)  (equens  locu-. 
tio:  obet  fonfJ  Hnablofigt  ^n§ : eandem  fignifi- 
cationcm  expolcit , quod  nempe  prxccdentia 
quoque  vocabula  de  cenfu  intelligi  debeant,  cum 
alias  dici  non  potuiiTet , quod  idem  obtinere  de- 
beat, in  aliis  cenfibus  irredimilibus , & particula, 
vel,  aut,  inter  xqualia  frequenter  ponitur  fltexpo- 
fitive  pro,  i.  e.  capitur,  QirboCi  de  diS.ufiifreqMenL' 
diS.  auU  vel  Bcfold  voc,  ober.  Strauch.  in  Lexic, 
tarti  Miarum  juri t iisdem  vacilms.  Et  rum  0 eadem . 
hxc  verba,  ©runb^ JSobtn # obtt 
j.P.  w.  p. 2.  t.y.  p.7(5^.  ^ tit  i/f.  ji.  obwirgletc^^ 
ipobltn.  pag  288.  ^ p 1.  tit.  8.  f.  roaS  abtr.  8c 
Ofcl.  Provinciali  (il,  i^.  pag  in  hoc  feniu  no» 
ftro  occurrant,  & in  Ordinat.  Provinciali  itidem 
per  comma,  in  jure  vero  Provinciali,  per  colon 
difhnfta  fint : in  fcnfu  vero  divifo  Sc  disjun6Jo, 
cx  adverfo  • tamen  addu6lo  , nullibi  in  Juribus 
• i Wur- 
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tembergicis  fumatur;  ideo  eb  facilius  noOra  in* 
terpretatio  praeferenda  erit,  quia  alias.4) exin* 
de,  fi  verbum:  / feparatim  accipiendum, 

foret , requeretur',.  quod  in  nullo  feqdb  fumma 
appellabilis  requiratur,  ciim  tamen  feudum  im- 
proprium etiam  in  re  mobili  & hodie  moribus 
noffris  in  pecunia  confiflere  queat  D.  Strykii 
Exafn.  Jht.  Feni.  c.  4,  q.3i.  ^ 33.  ,D.  D.  Majer  ia 
Commentar.  jnr.Feni,  c.  ^ s)  ver- 

bum, Urbac  ; diAin^fum  per  comma’,  ^ verbo: 
£el)tn  ; itidem  nullum  fenliim  habejet,  ni(i  ad- 
deretur vox  cenfus;  Utbflt/3in§  : J.P.  W.  p 2. 
t.p&  tit.  1(5.  pap'368.  & 38S.  neque  enim  pro 
Urbario  hic  loci  fumi  pofTetj  Uti  ahasin  J P.  W- 
p.  1. 1 34  'P^g-  »50.  Bcfold  ai}  '.P,  IVt  pari.  1.  th.  6p, 
accipitur.  Sic  6)  fervitutes, ' retrarius,  aliaque' 
jura  fruftra  & fuperflue  ibidem  exciperentur, 
quia  retraffus  de  Jure  \^''ilrternbcrgico  regulari- 
ter non  nifi  in  rebus  immobilibus  locum  habet.' 
Struv.  E3C.  23.  tb.  61.  hoctt  Cl.3.Di^.32.  tb,  i8», 
Befold  ad].  p*a.  th.  ^3.  B.D.Frommann  in^ 
Delineat,  jnr.  RetraSni  ffUrtemb.  c.  8-  tb.  ff.  ^auf 
VoStius  denatnra  tnob.  y immobil.  c.  36.  jl.  f.  f£ 
fervitutes  reales  faltem  rebus  immobilibus  inhae-. 
rent/.  3.  ].L.u  /•  i.  comwaa, pr/i.  iW^e  DDres,’ 
dt  iic  jam,  .pro  rebus  immobilibus,  juris  fi£iio-. 
ne,  habentur  Gail  lib.2.  Obf.it.  a.  it.  Berlich  p‘3il 
Conci.  30.  n.3t.  uti  annui  reditus  rhaximi  irredi.' 
mibiles  & perpetui  lati  B.  D.  D.  Harpprecht  in 
Confli,  nov.  16.  n.  662,  cnmfeqq.  a.  634»  addendum 
7)  quod  Jus  Camerate  itidem  in  rebus  immobili-' 
bus  (ummam  appellabilem  «xigat,  Objerv.Cami 
. Bb  3 Afo- 


f 
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refpcftu  ad  fequen»  vocabulum,'  cenfus, 
maximi « cum  in  Ord.  Dicafl.  per  comma , hxc 
vocabula  inrer  fe  disjunfla  fint,  tunc  fanc  di- 
cendum videtur  , quod  propter  quamcunque 
i*em  immobilem,  minimi  lic^t  pretii,  appellatio 
locum  habeat  j fed  fane  haec  fententia,  prout  no- 
bis videtur  , de  jure  omni  dcftituta  eft  funda-» 
mento,' nam  i)  m Jure  Provinciali  Wurtemb. 
hatc  vocabula,  05run&,  J8obcn,  Urbat, 

®bcr  fonfJ  untlbloglge^inf ; cum  duabus  lineolis, 
<onneftuntur,it^  ut  exinde  clare  appareat,  qu6d 
linum  vocabulum,  cum  vocabulo  cenfus,  ^in6/ 
cbnflituant , & nihil  aliud  importent , quim 

®runl)#3jn§/58oDen#3in§/  Urbar^rSin^/ 

3in§/  idque  eo  ma^is,  quia  2)  lequcns  locu-. 
tio  : Obet  fonflHnablogiSt^ng:  eandem  fignifi- 
cationem  expolcit , quod  nempe  pratcedentia 
quoque  vocabula  de  cenfu  intelligt  debeant,  cum, 
alias  dici  non  potuillet , quod  idem  obtinere  de- 
beat. in  aliis  cenfibus  irredimilibus , & particula, 
vel,  aut,  inter  aequalia  frequenter  ponitur  &cxpo» 
fitive  pro,  i.  e.  capitur,  Barbofa  de  diB.  ufufreqneHtK 
diS.  aut,  vel-  Bcfold  voc.  ober.  Srrauch.  in  Lexici 
tartl  nlarum  jnris  iisdem  vocilms.  Et  c um  O eadem  - 
h*c  verba,  ©ninb# Jfiobcn # obtc  Urbnr#3inf  in 
J.P.  W.  p.a.t.p.  p.3(58.  ^ tit  16.  jj.obtvicglcicb^ 
mobl^n.  pag  388.  ^p  I.  tit.  8,  f.  roqg  aber.  8c 
Ofd.  Provinciali  tit.  ifi.  pag  ^4.  in  hoc  feniu  no« 
ftro  occurrant,  & in  Ordinat.  Provinciali  itidem 
per  comma,  in  Jure  vero  Provinciali,  per  colon 
diflin61a  fint : in  fenfu  vero  divifo  3(  disjun6Jo, 
cx  ad verfo  > tamen  addu6lo  , nullibi  in  Juribus 
i Wur- 
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tembergicis  fumatur;  ideo  eh  facilius  nodra  in* 
terprctatio  praeferenda  erit , quia  alias  4)  exin* 
de,  fi  verbum:  8el)(n  / feparaiim  accipiendum, 
foret , fequeretur , quod  in  nullo  feqdb  fumma 
appcliabilis  requiratur,  cbm  tamen  feudum  im- 
proprium etiam  in  re  mobili  & hodie  moribus 
holtris  in  pecunia  confidere  queat  D.  Strykii 
Exam.  Jur.  Feitd.  c.4,  q.ii.  ^ 33.  ,D.  D.  Majer  ut 
Commentar.  jHr,  Fetid.  c.  11.  /,  1.  ^ 3. Et  s)  ver- 
bum, Urbar  ; didin61umper  comma,  i verbo: 
£el)rn  ; itidem  nullum  fenliim  haberet,  nifj  ad- 
deretur vox  cenfus;  Utbat#3‘h§  t J*  P.  W.  p 3. 

tit.  16.  pag  368.  ^ 388»  neque  enim  pro 
Urbario  hic  loci  fumi  pofTetj  uti  altas  in  J P.  W., 
p.  1. 1. 34.  pag.  130.  Befold  ad}. P,'  ff^  part.  1. tb. 6p,‘ 
accipitur.  Sic  6)  fervitutes,  retra£\us,  aliaque 
jura  fruflra  fit  fuperflue  ibidem  exciperentur, 
quia  retraftus  de  Jure  'W^Urtembergico  regulari- 
ter non  nifi  in  rebus  immobilibus  locum  habek' 
Struv.  Ex.  33.  tb.  61,  Bocct  0.3.  Di^.  33.  tb,  184. 
Befold  ad].  P.  f^.  p.  3.  tb.  ^3.  B.  D.Frommann  iri 
Delineat,  jnr.  RetraSris  f^tirtemh.  c.  tb.  fj.  ^auf 
VoStius  de  natura  mob.  ^ immobil.  c.  h.  f.  f.  f£ 
fervitutes  reales  faliem  rebus  immobilibus  inhae-. 
rent  f.  3,  J.  L.i,  /.  1.  comtnun.  pud.  ilrique  DDres,’. 
fit  fic  jam,  .pro  rebus  immobilibus,, juris  fiflio-, 
fte,  habentur  GaiI  lib.3.  Obf.ii.  n.  ii.  Bcrlich  p.j,' 
Conct.30.a.3t.  uti  annui  reditus  maximi  irredU' 
mibiles  fit  perpetui  lat^  R.  D.  D.  Harpprecht  ia 
Confli,  nov.  16.  n.  663,  cum  ftqq.  a.  634»  addendum 
7)  quod  Jus  Camerale  itidem  tn  rebus  immobili- 
bus fummam  appellabilem  exigat,  Obferv,  Catad 
? . Bb  3 iito- 
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MariUan.  ^7.' quia  generaliter  & fine  diftin£lionC 
inter  res  mobiles  & immobiles , fummam  appel* 
labilem  ejtigit,  arg.  L.  i.  de  public.  ia  rem  aS.  L.  r. 

de  legat,  prtjland.  & inter  exceptas  caufas  in‘ 
Ordin.  Camcral.  de  A.  jf3i.  art.  24.  /.  i.  Receflt' 
Imp.  de  y1.  1^70.  §,  66.  ^ 67»  ^ de  A.  tjfs,  t.  2g» 
f.  4.  O.  Ludovici  in  Di/p.  de  Snmma  appeU.  ;o.- 
^ 4p.  nullibi  referatur , iti  ut  exceptio  firmet 
regulam  in  contrarium  L,  n.  §.  43.  de  inJlmSo  vet^ 
infirnm.  leg.  B.  D.  Harpprecht  Confil.  aov.  16.  n.87S», 
/'49'  9^'^  indubio  Dicaflerium  fequitur, 
us  Camerale»  ergo  nec  hic  diiTerentia  fbtuenda 
Lecelf.  Imper.  de  A.  16 74.  $.  gg  folim  ttUC^.  137» 
B.  D.  Harpprecht  C,  aov.  77,  a.  43.  8^ Jeqq.  maxk 
tnh  cum  8)infupcromncs  commentatores 
fembergici  cum  nofira  fententia  confpirent,  ut» 
|fote  qui  omnes , nempe  Plebfi,  Befoldus,  Boce- 
rus  & B.  D.  Lauterbachius , in  locis  )am  allega-' 
tis  , hzc  verba  de  annuis  reditibus  & cenfibus 
perpetuis  & irredimibilibus  accipiunt , neque 
verbum  de  rebus  immobilibus  addunt.  Uti  quo« 
que  9)  Jus  antiquum  Wiirtcmbergicum  de  A. 

res  immobiles  nullibi  inter  exce» 
ptas  referat , fed  faltem  hxc  verba  ibi  extent : 
bie  0ad^en  betteffen  bannS()tunl)®efvibf/  0)6» 
baffrinen/  ©fenflborfeiftn  unb  an&cte  bcrglelcbtn 

i^at^cn.  Denique  10)  cujuslibet  dijudicationi 
relinquimus,  an  honorificum  & proficuum  fit,fi>' 
ob  rem  immobilem  minimi  pretii  v.  g.  aliquot 
florenorum»  appellatio  ad  Sutnmum  Dicafleriuiti 
majoribus  fumtibus  concederetur  ? cum  hoc  fer 
culo  litigiofo  lites  potius  renringendz  quam  ex-, 

' * *'  - tcn- 
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'tendcnd*.  Non  tamtn  fulHnemus,  omne  pra* 
dentis  Judicis  arbitrium  exdudere.  Quid  (7  enim 
Appellans  jurato  alTeveret^'  fc  malle  carere  ;fum- 
ma  quinquaginta  florenorum^,  qukm  ab  appel* 
latione  intexpofita,  propter  multas  rationes  com- 
moditatis , fecuritatis  aiiasque  ddiftere  ? Juxta 
§.  9.  Hoc  fane  in  cadi  fotiaflis  zftimationi  vul- 
gari non  ita  Ari£7e  inhzrendum,fed  aifedioni  ra«  . 
, tionabili  aliquid‘dandunn  erit'  Quid' denique, 
fnb  vocabulo  $^el)a|ftitlcn/  inrelljgatur,  dubitari 
potell , Plcbd  ad /.  P.  p.  r.  tb.  130,  jura  univer. 

litatis  vel  jurisdiAionalia  , • omnesque  Do6iorcs 
WUrtembcrgici  fupra  cicati , de  juribus  & juris- 
di£iionaltbus  eo  ipfo 'explicare -videntur  , cdm 
nullam  aliam  (ignificatlonem  adjiciant , &cum 
- Sn  JureProvindali  hsc  vocula  explicata  non  cx- 
fet,  & in  Ordinatione  Dicaneriali  & J;  P.  y.' 
Ht.  I.  pr.  ciim  voce,'  JDitrijlbarfeittn  , per  parti*, 
culam ; vel , conjungatur , @)cl)dfftinen  - ot)<t 
/ ideo  non  aberrare  is  videtur^ 

2ui  , 'pro  fervitutibUs' aPiisque  juribus  d;  jurisdi- 
tionalihus,' 'aliisque  huc  pertinentibus  explicet^ 
cum  Befoldo  w C.  4.  ».  37.  C.  1 18.  n.  30.  nte 
non  in  tbefanr.  prdSico  D.  Stryk. 

ia  Dt^.  di  impeJim.  kgal,  c.  i.  n.3p.  tume  ad  n.  44, 
Knipfchild  de ciulr.  fwp.  /i^. z c./.  a.io^.  Kicad- 
dendum,  queid  novum  Refcriptuih  Ducale  bOtH 
1 a.  Martii  A.’ 1740.  textus  J.  P.  XJ.  p.t.  tU.jp. 
5.  obet  bon  (^tbwt/  & Ord.  Dicafter.  p'7.  tii.  n, 
p.  7.  awhcntice  ita  interpretetur , quod  in  rebus 
immobilibus' fumma  50.  ^dorenorum  (imiliter 
necefliiria  fit  , .ntfi  peculiare  pretium  afieflionie  ' 
•»  con* 


( 


Digitized  by  Googie 


M09 


Cap.  m. 

concurrat , ,&  ratione  pretii  dubium  adiit»  ubi 
iuramentum  in  litem  a^e^lionis,  przvia  caufc 
cognitione,  coram  judice  i quo  przilandum,  & 
deinde  caufa  in  Dicailerio  profequenda,  Hoch* 
Aetter  i»  Contunat,  ExtraSi  Rtfcr^U  QeaeraL 
pag.  17,  itf. 

: S-™-  ' 

•SEPTIMO  appclWtiQ  femper; facienda  ert 
ad  fuperiorem  judicem  L.  i.  L.  3i.  /.  r.  de  ap- 
pell.  c.  3.  de  appeti.  bt..6to  Nbv,  33.  c. 4,' hinc  a. ma- 
jore ad  minorem,  vel  a pari  ad  parem  vel  abunp 
ad  eundem , niHiiter  appellatur X*  4*  de  recepi, 
qni  arbitr.  L.i3.i*  4*  ai  St.  TrebtU. . 0.  Lautcrbacll 
itt  Colitg.tbe^r.  praSUa  'j.u  6c  Dn.  Sfryk  im  m/m  mo- 
derno i.  8.  ai  tit.  n.  qnis  d qw  <^pell.  Ayrer  ea 
frocejf  jnrii.  Hijiorico  p.  r.  e.  4.  Obf.  4.  n,  M4.  usque 
ad  u.  /9.  Taddel  Diip  Roftoeb.  de  appelL  ai  parem. 
€c  n quis  V.  g.  in  Ducatu  'W^iirtembergico  ad  ju- 
dicem Appellationis  minorem  Stutegard*  vel  Tu- 
bingenfem  ex  errore  appellavit , cum  tamen  cau- 
fa ad Dicaflerium  pertineret,  fanehic  error,  ob 
tapfum  fatalium,  nocet  Brunnem.  ad  L.i.  n.g. 
|Nii  d quo  appelL  Bocer  CL6.  Di^.34.  tb.  68* 
Befold  de  MpelL  c.  i-  & 3-  Et  ita  in  Dica  Ae- 
rio ia  caufa  Appeil.  bon  ISoppiitgrn  / |tt)jfc^en 
^anntf  Safpac  / , Appelianren , con- 

tra 3ot)ann^ljUippCu§en  & N.N.  gauppen,  Ap- 
pellarett/ A 1680.  brn  6.  Martii  appellatio,  pro 
non  devoluta  , pronuntiata  ,•  quia  ad  judicium 
fuperius  Stuttgardt , (^ClttuJObttf&end^t,  ex 
•rrore  appeUaiiun » dc».  poA  l^pfutn  fatalium, 
-x;  ' nova 
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nova  appdlado  ad  Djcailerium  interpofita , A^r».' 
JS<!-  apudHxbetIin.  fimiliterin  cauraAppell. 
Don  in  bd^1K«id^enba(5c¥  unt)i^i(i)l» 

«I.Septembr.  tt^  |udicacufn  & appellatio  reje^a, 
iiro.  1103.  Et  in  caufa  Appellat,  ppn 

^eifinMrn/ 

Kadten  Appeilanteit/  contu 
Iftn/ S(Idd^  Appelkftn/  adDicallerium  primum 
i^pcllatum,  tkiude  rcnanriatum  huk  appel)»- 
lioni,  & ad  judidum  rupeaua  TubinscAle,  poft 
^inque  dies  denu6  appdlatiun,  6c  aaa  quoque 
ipfi  ad  infinoationem  jam  dita  ieraotj  loluto. 
pro  conferiptione » oondigoo  pnetio ; cum  poft 
menCem  Ai5ia  adDkaiieriufiiBQfitcr  conficiende 
defideraret;  idc6A.  <687.  bffl  6.  Jun.in  (tntenr 
tia  AYo.  ^74.  apud  Hcberlia*  hcc  app^atio.,  pro 
non  devoluta , declarata  eft » quia  errotem  in 
etedione  judicia  inferioris  Tubingenfis  commiC»' 
fiim,  elapfo  deoendio  , <corrig^ae.  fkque  variare 
non  potuit  Bdbld  de  Apptil  c.  f,  f4  s.p.S4f*  DU 
Stryk  i»  O^.  de  tmpHnsL  fo9i  peopr.  e<r*.«.  ioiw 
Idem  A.  16x7.  txn  SI.  Novembr.  in  Caufa  Appeti, 
ten^blin^n/  fuit  decifum,  quod,  fiquts  ad 
minorem  Judicem  appellaverit,  cum  debuUTct  ad 
fuperiorem.  appellare,  poft  decsndium  autem 
hunc  errorem  correxerit, -appellatio' non.  cccst 
nenda  fit  E contra , fi  ad  majorem  vel  parem 
judicem  appellatio  interpofita,  tunc  error  non 
nocet , fed  caufa  ad  competentem  judicem  eft 
mittenda  L,  t.  (.  3.  L.  ar.  de  appeU.  Bocer  Cl  rd, 
Pif.34»tb.  6p,  obt  A.  nf9t.;ita  dccjfum  ydtcit^ 

•- 'V  ^Cc  in 
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•in  Ricaftcrio  , &A.  1610.  b<tl  i9.Jun.  caufa  tton 
•5Kof?nf^elbt  ^wjf(^>cn  9(nn<i  ^cUifin , comra  bcn 
. ba^tfn  cinem  Untiet^ng  att 

t)af5  appellirt  WOfbClt/  ad  judicem 

intermcdiurn  'rcmifla  'fiiir.  'Sed  quaeritur  ,'  fi  k 
judicia'  infimd',  ad  medium  aliquod  civitatcnfe 
informifer  appell-icum  , fii' judex  id  non  obfer* 
'vins  definitivi  judicavit  in  caufa  principali  ,‘te« 
••fortUanJo  fen renti a m 'priorem i quj»  ad  Dicar 
■ftenum  appellafum  & ibidem  defeftus  fotma^ 
lium  r per  advocarorum  folertiam indagatus  | 
«n  fentcntia  illa  reformata  fuflineri  poflit  & de« 
beat  ? id  quod  negantium, quia  intermedius  ju- 
dex,'qui  nullam  jurisdictionem,  ex.dcfefluforr 
Bialium , - habuit  s rion  ’potiiit  fententiam  cotti-n 
gere  & parti  viAriti  jus  ex  priifia  fenttntia  qu*- 
litum,'<per  faam'ofcita’ntiami  auferre  dt 

fa5.  L.  tu  di  rtf.  jnr.f  Et  licit  eo  ipfo,quo  con^ 
■ tra  formalia  ninil  oppofitura',  huic  juri  renun- 
tiatum ceofeatur,  tamen  ex  illa  ratione,  quod 
nemoquiri  fud  in  dubio.renunnaffe,  neque  jurisw 
diClionem  prdrpgalTe  priCfumatur ; Vidi  c.  1.  $.  gi 
porios  ex  errore  & ignorantia  omillio  exceptio^ 
«um  contra  formalia,  fafta  cenfetur,,  maxiin^ 
«itm  , parte  quoque  non  opponente, 'appellatio 
cx  officio  deierta  pronuntianda  fit , fi  deftftus 
«it  aC>is  appareat  O^d.  Dxall . p.  3-  fi'?*  §v/ia.  ^ 
tif/  srli  (.  fini  1 datC  Wuirerust  'de  p.  2,  i.  6,  n.  g\ 
tnm  feqq.'.M  aljit,  fepius  ita  m Dicaftcrio  ju- 
dicatum effc',  hoc  modo,  i bOttt 

rtdc^ff  # bo»i)erq«i)ertbec’in(lanz.  nidjtisUcp  ( ob 
dcfeClum  fciikctijurisdiCbdiiu,)  ttnb 

m -O.  l>Qp 
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ta§  c<  bep  t)«  crflcn  M )u  N. 

vetbUibeH  foDc.  : i 

•'  • §.xiil'  ••■•'' 

Qftavo  appellatio  fieri  debet,  gradatim  ad 
Judicem  proximi  fuperiorem , iionver6  perfal-' 
tum  Sc  omiifo  intermedio  Judice  L.  ti.  dt^ 
L,  §.  L.  42,  Cod.  C.66.  de  apprli.  Wild«, 
vogel,  Straufs  & Bohmcr  in  de appiUat.  per^ 
/altum,  add.  D.  Schweder  ia  ConfiL^i.  n sT^ffqqi’ 
yol.  /.  ubi  de  Jure  Wiirtcmb.  agit..  Nifi  quod 
haec  regula  plures  patiatur  limitationes  recenlitas 
i D.  Lauterbachio  ia  CoHeg.  tbear.  praSico  /.  !.  a4^ 
ijt.  T.  quis  ^ d 'appeU.  B.  D.  Bardili  |xerc. 
OmcL  For,  i.  Brunnemanno. ia  Prberj/?  Civil.  c.  38,. 
U.41.  & de  Jure  .Wiirtembergicoi  fi  fententia 
Judicio  pagi  lata , in  arbitrio  partium  eft  pofi-; 
tum,  an  iiatim  ad  Dicafterium,  an  vero  priuSj^ 
ad  judicium  civitatis  prsfeiluralis , otbCQtltC^ 
^tobt^Q)ectcbtr  appellare  velint  Ord.  DicaAer.. 

p.3.  t.i.  W J-  P-  ab«  »ott’ 

(Sdtbttl/  qui  emendandus,  & poft  verba:  Item' 
gofungen  unb  becgleic^en  ©crec^tflime  ,b«ub««' 
foll : haec  omiiTa  fupplenda : beticn  ^Vutl)icn /, 
t)'on  ben^n  am!5>oi:tff@eticbt  ergangenm  ‘ 
«htwebec  nn  t>Ai  orbtntlicbc  ©tabt/@ctjd)t , obes  ‘ 
flleidb  an  unfer  Jg)ofi»©ericbt  }u  appeliircn  frtp  jJt»' 
9cn  : bon  UrtbciUn  aber,  fo  in  foleben  ®acb«n: 
on  unfern(Stabu©erid)t<n  eegangen , foll  glcicb’ 
«n  «nfet  * ©eriebt  appeilirt  njetbcn ; alf»‘ 
ba§  ic.  2C.  notante  B.  D. Frommanno  ia  dclia.  re-'- 
traS,  fPTtrtmb.  $.  04. . Et  ita  accipiendus  Befold.". 

. ‘ Cea  • ‘ * 
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de  appeUdtk  c.  4,  f.  14.  foL  200.  ^ jf,  r/.  fol  20()» 
Ettta  r«pi>js  obfervatum  e(l|in  Dicaderio  Anno 
i63o.  bott 'De^erlor^  AVo.  2S7>^  sfs.  a,  t68z*' 
•on  ^3'naringM  Nro.3^^.  A,  i68j.  oon  ^lienltp 
g<n  AVo.  jf7.  apud  HaEberiin.  & ben  S.Septembr.  • 
A. » 7 » t.  cau(*  appellat,  bon  9^fiimgcn/ 
itnb<rger51mt^/  nec  non  A.  1706.  bcn  17.  Jan.; 
yon'II?unbe({5brftn  in  Dicailerio  ventilate » AYo/ 
vid.  c)  t /.7ir.  . ' 

$.  XIV. 

NONO  cauPa  debet  quoque  ita  comparata 
«tte.‘  ut  de  Jure  Wiirtembergico  & communi  j- 
Utpote  ad  quod  le  Jua  Wurtemb.  refert,  per  fc' 
^pellabilis,  neque  in  iis  appellatio  prohibita  dt' 
Ord.  Dicad.  p. 2.  t.  2.  /.a.  Sic  jurisdiflio  Dica> 
Herialis  i)  falcem  fundata  ed  in  cauHs  civilibus, 

' non  criminalibus,  utpote  in  quibus  dc  Jure 
‘<P’iirtcmb.  omnis  exulat  appellatio  Ord,  Dicad.- 

f\2  t.  r in:  J.  P.  W;  p.  r.  t.  $6.  5.  ba§  con  tu  ' 
bnrUCt  W i.  To-  § ' bon  Winter  de  djf^; 

p.  2»  c.  d. ».  \6.  adeb  ut  nec  ab  interlocutoria  in 
cafu  incidenti,  appellatio  in  cauds  criminalibus  - 
valide  fieri  queat , Bcfold  de  appeO.  c.  7.  /.  4, 
p'.  2go.  y 2gi.  hincquc  in  Dicaderio  provocatio 
ab  interlocutoria  juramentum  calumni*  impo- 
nente fa61a  h:  1660.  in  caufa  criminali  rei61e  re«' 
jefla  fuit,  ne  fcilicet  hx  lites  nimis  diu  protra- 
herentur fit  fatpe  morte , f iga  vel  aliis  interve- 
nientibus , delidla  manerent  impunita,  tedante 
B.  D.Lauterbachio  in  differ.  J.C.ifflV.  p.  r.  th.  83, 
^ ia  differ*  qnoai  eoHfus  crus.  ig.  prout  qua- 
que 


# 
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que  ceflat  appellatio  in  mullis  Ac  poenis  five  it 
ji  dice  f.  ii  lege  inipofitis  , JBuffefl  un& 

i^traffeO/  Ord.DicaHer.p.a.  1.2. J.P.W. 
p.  1. 1. 6f,  70.  id  quod  Befoldus  adf.  P.  jv.  p.  u 

th.  ii7>  ad  omnes  muldlas  Ac  ad  illos  quoque 
centum  folidos  extendit , qui , vigore  privile- 
giorum Academ.  infliguntur  illis,  qui  Studiofum 
dolofe  laedunt,  Bcfold  ittDiJpiod  f.  P.ffT  ^ ali» 
Mot.  Ord.  If^triernbm  in  fine  adjeB.  n.  4B,  pagi  197, 
L.  Schweder  ^oi  uConf.  8.  a.  23.  Jeqq.  limitatur 
tamen  hzc  fententia,  fi  mullae  Ac  poens  pecu* 
niariz  caufx  principali  appellabili  funt  immixtz, 
ab  eaq'ie  dependent,  tunc  enim  flfbtur  exeeutto 
poenx  Ac  caufa  in  DicaAerio  deciditur,  qux  fen* 
tentia  deinde  exeeutioni  traditur  PlebA  adfiP  IVt 
p.  I.  tb.  134,  Bocer  Ci  6.  Viifi.  34-  tb.  10.  ^ n.  Ac 
B.  D.  Lauterbach  ia  Differ.  J.  C.  ^ IV.  p.  j.  tb.  83. 
Et  Ita  A.  1704.  poena  legalis  a ae.  floren. 
SnebbtUC^)^  OrdProvinc,  Wiirtemb,  tit.92.  fi. 4, 
nmul  eA  di£lata  in  AYo.  842.  apud  Dn.H^erlin. 
Et  in  hoc  recedit  Ord.  PicaA.  ii  jure  civili,  ut- 
pote  quod  in  criminalibus  L.  u L.  6.  fi,  3.  L.  12, 
i..  14.  L.  29.  L.  30,  C.  ie  appell.  L,  6.  C.  deEpifeop, 
. andient.  Ac  mul£lis  L.,244.  de  V.  S.  L.2j,  C.  de  ap^, 
P.4  non  denegat  appellationem  late  D*  Lau- 
terbach ia  CoOeg.  tbeor.  prdQico  fi.  3. 4.  ^ 3.  ad 
tit.  V.  de  appelT  recip,  D.  Stryk  ia  ttfii  moderno 
fi. (5.7.  A(  Joh.  Voetius  ».  ^feq^.  deap- 

ptU.  B,  D . Frommann  i»  differ,  de  aS.  ctv.  ^ cria. 
ia  aSn  exercito  fi.  7$.  D.  LudoviciiBZ)(j^.4r  Sum^ 
ma  appeliab.  fi,  31,  ^ 

Cc| 
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* ‘ i)  Caufa  fifcales  Cameram  redituum,  Ccinv 
/i  concernentes,  itidem  fine  expreffo' 
mandato  recipi  nequeunt,  Ord.  Oicafl.  p, t.7, 
5 i.  conf.  L.3.  L.4.  L.fin*C.  de  appell.redp.  Me-’ 
vius  p.  I.  dec.  107.'^  p.3.  dec.  149.  D.  Lautcrbach 
§.  13.  de  apptU.  recip.  6i  Dn.  Stryk  in  ufn  moderno 
$ 17,  d qHibns  appell.  non  licet  ^ f.  2.  de  appell/ 
recip,  3)  Si  quis  ex  L.fin.  C.  deEdiQ.  DivUUdr,\ 
toU  vi  teflamenti,  vitio  vifibiti  carentis,  in  pof- 
fellioncm  immiflus , tunc  itidem  certat  appella- 
tio J.  P.  w.  p,  1. 1 70.  §.  ebcnmrt§ig.  Mev,  p.  2, 
dec.  282.  ^ p.  9.  dtc.  134.  Brunnem.  ai  L.  1.  n.  6.' 
^ 7.  quornm  bonorum.  ^ L.  1,  C ibidem  Dn.  a‘ 
Lyncker  Refol.  442  iiti  in  genere  in  portertbrio* 
fummariitHmo,  quoad  emiflum  fufpenfivum  « 
appellationem  denegant  D.  Grafs  inPraxi  anti-' 
quo  moderna  de  aS.  petitor.  ^ poQeJfor  c.  14.  fe3.  2, 
f.  16.  pag.  fo,  Noilra  Dec.  1^4.  num.  3.  feqq  4) 
Jure  Civili  a lententia  arbitri  compromi^arii  ap-. 
pcllatio  interdidla  X.  i.  C.  de  recept.  arbitr.  ibique 
Brunhem.  arg.  L.3.  C.  de  jurisdiS.  omn.  indic,  D. 
Lauterbach  in  Tra9.  S^nopt.  n.  79.  de  aroitr.  cow- 
promijf.  neque  reductio  ad  boni  viri  arbitrium  ’ 
peri  poteft  L.27.  (,2.  de  receot.qui  arbitr.  J.  P.W.  i 
p.  t.  t.  70.  ■*§•  oom  Stugfprucp.  ubi  tamen  limita*  ■ 
hir.  in  cafu  enormirtimz  Ixfionis  Plebrt  ad  I.P, 
ty.  p.  r.  th.136.  Befoid  p.  1.  tb.  126.  & D.  Lauter- 
bach in  differ,  I.C.  tb.  84.  quod  in  Came- 

ra quoque  Imperiali  obtinet  Recelt  Imp.  de  Anno 
1S94*  /.  ^ 66,  D,  Ludovici  in  Di^,  de  effe9. 
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^ oblig.  land.  %,  43,  fed  tamen  non  nifi. intra 
dcccndium  peti  poteft  Blum  in  Proctjf.  Camerali 
fit.  f8.  n.4.  Rbding  inv.Camer.hh.i.  tit.3f, 
ii.  if.  ^ Author  Aetnen/.  frax.^Imper'.  Anlici 
f.fo.  ji.i.  & hoc  dc  Jure  Wiirtemberg'CO  etiam 
hatutum  & approbatum  cenfetur  , quia  inter 
caiifas  inappellabiles  refertur,  ubi  appellatio  lo- 
cum non  habet,  vi  rubric*  J.  P.  W.  p.  i.  tit.70.‘ '' 
& ita  A,- »70  r.  t><n  1 5.  Septembr.  judicatum  & 
appellatio  denegata^in  Nro.  80/,  apud  H*ber’im  ' 
ergo  a contrario  fenfu  fequi  videtur , quod  ini 
cafu  enorm  ilimx  Ixfionis,  locum  habeat  appel- 
latio, ficque  A.  i7ig.  ben  |f.  Maji  in Caufa  Ap- 
pellat. bon  ^dibllngcti , / con- 
tra SInttd  ',^u§(in  admifla  appella- 

tio, ob^  querelam  enormiflim»  Ufionis  : imo 
fi  plan^  in  judicem  ordinarium  hodie  com- 
prornilTum  vid.  c.'/.  ^ 10.  X.  de  arbitr.  ].  P.  W; 
p.  r.  t.8.  $.  im^aU  dbec.  utique  appellandum  eft, 

& eo  magis  obtmet  Mevius  f.  r.  der.  ^8,  D.  Lu- 
devici  Difp  de  effiedk  ^ tblig.  land/  f.  tQ.  Schil- 
tcr  Exete.  12!  th.  2.  B/D.  Lauterbach  in  YraS.^  Sj^ 
noj^tka  de  arbitrts  iompromijf.  f.  '21.  de  csrtero  in 
arhitrameniis'intra-3o.  annos  redu6iio  petipotefl 
Blum  t.  f#.  ».  4,  ^ it.  Koding.  tih.  1.  t.Sf.  (.  2. 13. 
ftf  /7.  Fabriciuf4iy  Otfi/.  emcieat.  Iit.  1.  obj,  148. 
ipo.  D.  Ludo\'ici  iff  di9.  Difp.  tb;  47.'  j)  dmne»- 
reliquae  caufx,'  in  quibus  de  Jure  Civili-  exulat 
appellatio,  huc  fpe^ant,  de  quibus  D.  Lamerb. 
tliiquc  adiit,  de appell.redp.  late  agunt,  conf.  diip; 
'/ilio  ff.de  A.  1702.  deSetitent.  inappellabilib.  per  tot, 
Stryk  Di^;6,  de  apptU,  UUeita  P'ol.  U Di%  A.  X ■ 
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§.  XVI. 

DECIMO  appellatio  a Sententia  definitira 
& interlocutoria  muta  eA  faltem  permifla  in 
Ordin.DicaAer.  p.a.  f.a./.r.  J.  P.  W.  p.i.  t.d^ 
§.  bo§  poo  ekier  tc.  ti/.tfp.  $.  bie  5Se|>^un& 
Utt^eln  tc.  tit  70,  Itm  ba  tc.  qu*  nempe 
N damnum  irreparabile  continet,  vel  vim  fiententiae 
definitive  habet.  UtiCapfa  Appellat,  bon 
tiasen  ic.  Sobann^rhtt/  ^rfla^ten  Appclian- 
Un,  contra  SIppollooia  l^iettnepetn/  ^Idderiit 
Appellantin^  in  DicaAerio  A.  16I5.  b<l1  if.Sct 
ptembr.  fuic  admifla  ab  interlocutoria , que  ju« 
camend  judicial.  preAationem  vel  relationem 
injunxit,  poA  didicita  atteAata  te  Aium,  B.  D, 
Harpprecht  ia  Difp,  de  appelkt^  a jwamento  tb, 

& inuiper  contradicebaMr,  an  delatio  rite  & le* 
^ittm^&d:a.  apud  Hebe rlin , velli  pro- 

batio alicui  in  fpecie  injun^aMev.  p.a.  dec.apf. 
p,  t*  drc.  ij^.  Stryk  in  iatrodaS.  ad  Prax,  For.  c,  17^ 
§.f.  vel  articulos  & teAes  admittendos  elTe  pro« 
nuntiaturo , vel  probatio  denegata.  SchopflF.  der, 
fof.  0«  r.  9Sf  2.  Roding.  ia  t,  Caaur,  lib,  r.  Ut.  19« 
a.  7g.  Nicol.  iaPrw^.  p.  2,  c.  i#.  ».f,  non  ex» 
clufo  tamen  omni  judicis  arbitrio  ,•  A utrique 
parti , 8t  lalvis  exceptionibus  contra  perfonas  dc 
• di6la  teAiuro,  probatio  perroilta,  conf.  d;S.no^ 
Ara  Dee.  a.  t.feqq.  6^  Afro.  n6.  fisf  afd.  apud  He» 
berlin,  velli  exceptio  peremtoria  vel  litis Anitc 
rejoAa , modo  veritas  hujus  exceptionis  fuAi- 
cienter  probetur  D.  Harpprecht  Cen^.  nov.  8f, 
P»  p,  feqj.  vel  recoaveotio  apa  adio^  Meviut 
''  »■  p.  i* 
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p.j.  dtc.  13 1,  Brunnetn.  in  Prhcejf.  jHuCivil.  cao.t<\ 
ia  fine.  Plures  tales  interlocutoric  appcllabilea 
tecenfentur  ab  Authoribus  allegatis  ^ I^uterbach 
§.a.  it  appell.  recip.  Ita  A.  1745*  i.Oftobr* 
incaufa  appellationis  lM>ti£coni^d/%CltI(ti/Coil^ 
tra  3dget/  p^  retradlus , interiocutoriaappeU 
lanti , haud  attenta  esceptione  rei  judicate  op<> 
polita,  litis  conteAattonem  injungens,  juxtt 
J.  P.  W.  p.  1. 1.  23.  fi»  fin.  pro  fimplici  magis  8fr 
non  appcllabilt  iaterlocurojriahabita,  quiapri^ 
lententia  retraAum  faltem  menllruum  rejecit^ 
ob  non  rite  fa<5lam  depolitionem  intra  menfem}: 
pollea  autem  nova  oblatio  & depofitio  pecuni». 
- fa6la,{icque  intra  annum  vitium  prius  purgatum* 
ita  ut  ratione  retra£his  annatis , ob  novana  obla-. 
tionem  & depolitionem , & divcrfitatem  retra-'- 
Aus,  exceptio  rei  judicate  non  potuerit  opponi 
Befold  ad J.P,  p.  7.  tb.  122.  D.  Harppr.  Htff-  f» 

M,  147.  feqq,  licque  deliciente  gravamine  & vitio' • 
antiquo  intra  annum  purgato,  appellatio  reje£la. 
Htnc  excluditur  1 ) exeentio  J.  P.  W.  part.  u 
ta.70.  §.  r«>  <iner.  uti  A.  1684.  bm  10.  Aug.  ap- 
pellatio a fententia  nonnifi  exceutionem  fenten- . 
tix  & rei  judicat*  antecedanex  injungente,  reje£la  • 
in  Nb,  382.  apud  Hxberlin,  nili  fit  irretraftabilis  & 
perfonalis  Guid.  Papx  dec.  f7p.  vel  judex  mo- 
dum exeeutionis  excedat,  & v.  g.  pro  modico  de- 
bito, multo  majora  pignora  dillrahat,  vel  in  in- 
juriam tertii , citra  necelfitatem  , extendat « vel 
tempus  debitum  nonobfervet,  D.  Lauterbach 
inCaUtg.  tbeor.praSico  fi»  i.  & D.  Stryk  in  nCn  mo- 
dnno  p.i.  de  apptU,  ruip.  ^ m mtroduU.Md  prox.. 
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I^r.c.)fi>.§<)?it.ibique  Hertelius  tn  nol.  Mev.p.d, 
dtc.  1^4.  p.  8.  dec.  426.  vel  male  interpretatus  fen> 
tcntiam  L.  4.  1.  de  appellat.  B.  D.  Bardili  Exere, 

89:  C.  F.  4.  vel  exceptiones  non  admiferit  in  exe- 
cutionc  admifltbiles  Mevius  p.  1.  dec.  14^.  D.  D.' 
Majer  ia  Di^.  de  exeeut.  feat.  ia  eaafa  civili  tb.  34. 
vel  fententia  iit  nulla  D.Lauterbach  did.  loc.  t )> 
i tribus  conformibus  fentendis  definitivis  it  di-, 
verfis  judicibus  latis  non  fieri  poteft  ulterior  ap-. 

^ pdiatio  J.  P-  W.  p.  I.  f.  70.  (.  Item  fo  bwp  glet^i 
Snb^Urtt^eln  L.  na.  C.  ne  Hc,  ia  an.  ead.  caajl 
ibique  Brunnemann  Bocer  Cl.  6,  Di^.34-  tb.  1 > 
D.  Lauterbach  /f.  /4.  ad  tit,  «r.  de  appeU.  rectp 
fbi.?.  C.387.tt.3i.  feqq.  D.Schweder  y<d.i.C.i8*. 
M.3’.  feqq.  Mevius  p.  1.  dec.  ts.  p.  7.  dec.  308.  8^  3op, 
vid.  p.  6.  dec»  114.  ubi  limitat  in  notorie  in jufla  & ' 
nulla  fentenda»  Et  ita  judicatum  in  DicaAerio 
A.  1665.  ben  9.  Martii  & Appellant  >^annd' 
(^C^n>ti^itld(t/  carceri mancipatus,  fecus tamen' 
t£[ , fi  unum  laudum  Mev.p.8.dec.  12  vel  trans- 
actio accedat  arg.  L.  20.  Cod.  de  traisad.  ibiqtte 
fcribentse,  vel  Cres  fentcntis  fint  nulls,  quiafen- 
tentia  nulla  non  eA  fententia,  neque  lis  dici  po- 
teA  finita,  fed  tuncnullitas  notoria  & apparens 
reCte  conqualTat  numerum  trium  fententiarum 
Clem.l.  de  fentent.  ^rejnd.-  Mafcard.  de  probat, 
conci.  687.  a.2.  cnm  feqq.  Sc  accia  dejndic.  q.  r/»  L.  t. 
a.  ff.  Befold  in  DiSf.  de  naliitat.  th.  /f.  Mcv.  p 6.  ■' 
dec.  114.  D.  Grafs  in  CoUat.  Jar.  Rem.  cum  R.  /.  w 2, 
Jea.7.  if.2  . pag.23.  Wildvogel  & Ludovici  in  bi-  . 
ak  Diip.  de  tribm  conform.  fentent.  Uti  quoque 
reAitutio  in  integrum  contra  tres  conformes  fen-  . 
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tentias  non  denegatur.  Brunnem.  ad  L.  4,  n. 

Cod.  ^ adverfm  rem  jnd.  reftiM,  in  integr.  poftnL 
NoAra  Di^.  de  reftitHt.  reftitht.  in  integr,  §.  ip.  In 
Judiciis  inprimis  Imperii  exceptio  y.  fententia* 
ruiR  haud  attenditur  Dn.  ^ LuTlolph  in  Jnr.  Canu 
tag.  3st.  ] ) excluditur  (implex  & mera  intcr- 
locutoria,  quz  damnum  per  definitivam  .vel  ap-  • 
pellationem  reparabile  in  fe  continet,  vel  defini- 
tlv*  zquiparari  nequeat,  J.  P. W.  pnrt.  i.  tij.  70.  §• 
liem  t)d.  ac  vi  reliquorum  fupra  allegatorum  tex* 
tuum  Plebll.  ad  J.  P.  IV.  p.  t.  tb.  128.  Bocer.  Cl.  6, 

Di(p.  34.  tb.  19.  & feqq.  Befold  de  appellat,  cap.  7. 
tb.  6.  pag.  299.  B.  D.Lauterbach  ia  Diff. 
p.i.tb.St.  Sicuri  de  jure  ^iirt.fit  Civili  D.  Lau- 
' 'tcih,  in  Celleg.tbeor. Pra8.  f.  2.  de  appeS.recip.  itz 
quoque  Jure  Camerali  Ord.  Camer.  p.  2.  tit.  2g. 

$.  Item  ol^  tit.  29.  §.  unb  fo  bon  JSepur^ 

tf)C(n  BIum  in  Proc.  c amer  tit.  46.  n.  4.  cum  feqq.  - '' 

Roding  in  r.  Camer.  lib.  1. 1. 19.  n.  12.  cum  feqq, 

‘aliisque  multis  locis  D.Stryk  ia»fn  moderno  f,  10, 

ad  tit.  n-.  de  appellat.  3ocob  5rib«icb,Ludovici 

Sinieltung  jum  dvU.Procefi  e.  33.  /.  4.  Et  ita  in 

caufa  Appellat,  bon  ^cphtitbcim,  jmifdben  ©0^ 

pl)ia  Slifabctlja  QJrobbagin  / fitConfs.Appeiian-  : 

tin,  contra  ^nna  SWorgawtba  ^oc^tnaucrin/ 

Appellatiti/  A.  1688.  t)(n  la.Septembr.  AVo.fa^.  s' 

appellatio  rejefla  a fententia,  qux  injunxit,  uC 
Appellans  bona  hzreditaria  mobilia  ad  locum, 

) ubi  divifio  facienda,  deferre  debeat ut  fepara* 
t‘o  bonorum  maternorum  & 'paternorum  melius 
fieri  queat,  maxime  citm  absque  periculo,  tem* 
pore  pacis,  & fine  fumptibus,  hxc  transporta- 
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<io  commode  fieri  potuerit , quia  iter  necefTa- 
rium  , ob  divffionem  bonorum’,  illuc  Aifcipere 
(debebant,  add.Lauttrbach  yol.  /.  Conf.  tpi.  n.  67. 
Similiter  appellatio  ab  infinuatione  contra61us 
fetita,  ficque  nullum  damnum  irreparabile  conti- 
nens A.  1690.  rejefla  in  AYo.  <^46.  & in  cafu , ubi 
probatio  injun^ , ut  damnum  doceat,  ratione 
■jurU  imgandi,  appellatio  ^ temporis  non  a^ 
ffiiua,  fed  hoc  pun^um  ad  judicem  prioris  inRan- 
t»  remiffum  in  JVh».  lo^s.  apud  Dn.  H*bcrlin. 
nec  \ juramento  calumni*  impofito  appellatio- 
nem «dmfftit  Lynckcr  Vol  a.  Re^.  ifo.  n.  72,  E 
Contra  in  Appellat,  caufa  de  A.  »715.  Ixn  4.  Se- 
otembr.  t)on  9Wrfing«n  ©oubcnf^mibt,  contra 
camparteC/  ab  mterlocutoria,  injungens dq>ofi- 
rionem  judicialem  pecuni*  2j9.fl.  30.  kr.  appel- 
latio admifia  fuit  in  Dicafierio , quia  r)  ratione 
oiuraiiMn  & periculi  ac  fpatii  temporis  magnum 
lubert  prajudicium,  &infuper  2)  ad  dandum 
condemnatus,  ubi  locum  dant  appellationi  Bo- 
cer  cL  6.  Di^.  ji.  tb.  26.  fq.  Titius  verb  3)  pauper 
«at,  ita  ut  ob  regreffum  difficilem  , gravamen 
■dewt  difficulter  reparabile,  hinc  4)  obdepofi- 
tum  judiciale  vel  fequcflrum  fine  jufla  caufa  ex 
officio  injunC^m  appellationem  admittit  Mevius 
f.  3.  iec.  88.  hateque  interlocutoria  5)  caufam 
principalem , retraiftum  nempe,  fimul  concerne- 
bat & liquidationera  injungebat.  Et  A.  172J. 
i)tn  1 7.  April  interlocutoria  permittens  sdifica- 
tionem,  fub  cautione  de  demoliendo,  pro  mixta 
jodicata  & appellatio  recepta,  quia  i ) omnis 
«auiio  &agil<5  i.  m.  L.fn-  C.  » fHbm 

cauf. 
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Mttf.  rtfiit.  in  integr.  nntff  non efl,  ne^e  s)  Illa  prse- 
Aiiaerat,nequ€  3)  exenYplumunam  Aere  proflat,  , 
ubi  aedes  iterum  deArudx,  hinc  4 ) ob  iPa^nutn 
& cHffictilter  «druodum  rcf):*abile  pree|udtciunl 
;^pcNat<enetn  concedunt,  fofoldp,!.  tb.  133.  Bo- 
ccr  diS.lec.  tb.  3tf,  NiCoU  ia  Ptnet^  p.  3.  c.  14.  n.  f. 
fKtmpl.  13-  Roding  ia  t.  Camtr.  M.  1.  tH.ip.  n.  37, 
conFormiter  5)  j,P.  W.  p.i.t.6p. 

Otbn.  p.2.t«  0.  jf.  3.  adde  quod  6)  caurio  non 
indiAinfle  pro  arbitrio  judicis  fupertoNs , qui 
de  eo  cognofeit,  demum  admittenda,  v.  g.  poft 
3.  menfe^  demum  Baftdili  bi  Di^.  it  novi  optr. 
Ma»tiat.§.4o.  ^ ^r.  nec  In  cafu , ubi  confttt  de 
non  jure  j^ifteanth,  vel  periculum  ignis  fubeft 
Mevius  p.  3.  dtc.  40U  ^ p.  4.  iec.  336.  vel  ubi 
nimia  obfcuratio  aedium  metuenda  L.  10.  de  S.  P. 
I/.  L.  30.  ie  njkfir,  Struv.  in  IXfp,  de  iHf.  privat, 
tb.sj,  Muller.<ji5Yr«tu.  Pxrrc.39.tb.  8>ift  0.  Lau* 
terbach  30.  de  N.O.Jil.  4)NuIia  appenatione 
opus  cA,  fi  Frxfc£lus , cum  duobus  Scibinis, 
cauPam  ex  aequo  & bono  extrajodicialiter  deter- 
minet , cum  talis  dccifio  , 8(fiif(jd^ 
nunquani)  franfrat  in  rem  judicatam , fed  ab  illa 
Ubere  etiam  poA  decondium,  ad  totum  judicium 
provocari  poflit, juxta  ftef^r^tm  Ceaerke  dt  i6gg, 
Airo.  f.  ia  apvend.  apod  HstberHn.  fag.  ae.  Befold 
voc. 5(mtlicp<t5Sefi^/Myl*r  n^paremhg.  c.»* 
n.  81.  B.  D.  D.  Harpppccht  <■  Caif^/.  7'3-  H.to.  8c 
decifiones  ^d|jf<n/tKt^fer/  huc 

quoque  potius  referat Befoldus  ia  Confil,3f3.  a.  u 
nsqat  ad  nam.  7;  vid.  B.  O.  Lauterbach  Exere,  ?0. 
Coad,  f or.  p,  vid.c.  4-  §•  i*  neque  decifa  ii  Cora- 
D d 3 mifia- 


iT4  Cap.  ntr. 

miiTariis  Principis  , vim  rei 

judicaix  & fententix  habent,  fecundum  Nr.gs^. 
fin  autem  CommilTarius  ii  Sereniflimo  cum  po> 
teftate  judiciaria  datus  efTet,  fecus  dicendum, 
Lauterbach  /.  i.  d qtnbns  appellare  licet.  £t  ita 
refpondtt  Facultas  Juridica  Tub.  A.  f7}t*  btn  4. 

JuL  nad[)0tutt9atbt,  in  9v<^nun5^@od5)cn  Uni 

B.  contra  G.  5)  In  J.  P.  W,  p.  t,  t.  jo.  %.  bedgleu 
(^rn  }C.  videtur  prohibita  eife  'appellatio  , H ju»  ^ 
ramentum , per  interlocutoriam  injun^lum,  prx- 
Aitum,  neque  quis,  ante  prxAationem  juramenti, 
flatim  ab  interlocutoria  appellationem  interpo- 
fuit,  fed  hicparagraphus^SereniilimQ,  A.  170}, 
ben  XI.  Jul.  in  Referipto  Nro.  apud  Dn.  Hx* 
berlin  in  append.  Dn.  HochAetter  in  ExtraS  $ur|A. 
CeneraJ‘Rejcript./o/.  42.  Ui  txplicarus  fuit,  quod  .. 
nempe  ii  juramento  judiciali  & voluntario  ap* 
pellatio  regulariter  prohibita  Ht ; juxta  L.  t2.  /.  7. 

C.  de  R.  C.  arg.  L.  $6.  de  re  jtidic.  Lauterbach  in 

CoUeg.  tbeor.praSico  /.d/.  ^ 7x-  de  jurejur.  Mev. 
p,  u dec.  147.  ^ p.3.  dec.  47.  adeo  ut  neque  defe- 
rens , absque  juAa  caufa  revocationis , contra 
proprium  fa6lum  venire  & juramentum  per  in- 
terlocutoriam injun£lum  revocare, vel  ab  hac  de- 
latione appellare  queat , cum  judex  deferentis 
voluntatem  fecutus  (it,  & ille  fibi  imputare  de- 
beat , cur  adverfarium  judicem  & teAem  in  caufa 
propria  conAiruerit ; neque  ei , cui  hoc  jura- 
mentum judiciale  delatum , & a judice  impoli- 
tum , ab  hac  ipfa  fententia  appellare  integrum 
eA,  cum  elegio  ei  competat , utrum  illud  prx- 
Aare«  an  vero  referre  velit  L.  34»  ^7.  L. 

de 


Digitized  by  Google 


TraSat  formalia  Appellationis, 

ile  jiaejur.  & cirni  in  libera  voluntate  deferentis 
pofitumfit,  hoc  modo  probandi  Tublidiario,  Jure 
fulfragantc,  utendi,  minimi  injuria  eatenus  il- 
lata dici  poieft»  neque  gravamen  exinde  ad  il» 
Ium  redundat , fed  de  hoc  ipfo  potius  gratulari 
libi  debeat,  quod  in  propria  caula  judex  & teOis 
connitutus  fit  i quod 'fi  autem  jufta  caufa  revo- 
cationis adfit  & V g.  ille  ordinariam  probationem 
in  fe  fufeipere  velit , Iis  coram  judice  a quo  pro-, 
(equenda  & ventilanda , & G judex  a quo  abs- 
que ratione  caufam  rejecerit,  appellatio  eum  in 
nnem  permittitur , ut  judex  fecundz  inflantix 
cognolcat  & judicet , an  jufta  adfuerit  recufa- 
tionis  caufa  an  vero  non,  & ad  caufa  recufatio- 
nis  re^e  rejeila  fuerit  nec  ne  ? prout  late  dedu- 
xit D.  D.  Harpprecht  inDifp.  de  appellit  a jMrqHr. 
/•  f*  add«Groimann  ia  Difp.  de  recufat.  jnris-' 
jnr.  Qys  fententia  in  fupra  allegato  Referipto 
Ducali  de  A 1705.  non  folvim  approbata  legitur, 
fed  etiam  in  caufa  appellationis  t>ott  A. 

I7J7  ben  i6.Se‘ptembr.  confiderata  fuit,  ubi  ille, 
cui  juramentum  judiciale  per  interlocutoriam 
injiin6\um,  appellavit,  qu*  caufx  tamen  trans-’ 
a£lione  fopita.  In  Juramentis  vero,  purgatorio 
& fuppletorio  , aliisqiie-,  qu*  a judice  deferun- 
tur, non  faltem  it  delatis,  fed  etiam  a prxH^tis 
five  ab  interlociuoria  five  a definitiva,  appellatio 
permiffa  efle  debeat , tellante  praxi  Dicafleriait 
Bocer  Cie^.  Difp.iS.  tb  87.  Befold.  de  appell.  c.7. 
i-7.  fef  c.8,(-  2.  B.  D.  D.  Harpprecht  in  DifP.  de 
appeti,  d juramento  i.  ^ 40.  Et  jta  judicatum 
in  Dicafterio , & port  prxftitura  juranientifni' 

^ pux- 


Cfip,  viir. 

purgatorium, appellatio  admifla,  in  caufa  Appel- 
lat. bon  5©acfnflti9  ^nu6  3ocob  ^aufermann«, 
^ePiagtcn  Appellanten  / contra  .yannH  SD?icbc( 
9^i(Dermutb  / StConfs.illdgcrn  Appcilatcti/ bc» 
t2.  Septembr.A.  1712.  &decifa  ben  21.  Maji  A. 
1718.  Nro.  1301.  & in  caufa  AppelL  Vaihingens.  * 
Dn.  Joh.  Dyhlin.  Confil.  Red*  Pubi.  Bado  - Ba-^ 
dens.  & Conis,  jvldgccn  Appellanten  , contra 
.?l>ann0  Socob^Cilbcti/  ideflagten  Appcllaten, 
ben  ij.Jatt.  1704.  & dccifabcn  i6.Martii  1708. 
nili  pars  adverfa  expreffe  confenferit  in  delatio-, 
oem  juramenti  Tuppletorii  vel  purgatorii , Sc  uft 
ei  deferatur , ultro  & ferio,  flagitaverit , tunc 
enim  degenerat  in  judiciale  juramentum,  neque 
appellatio  permittitur,  uti  in  judiciali  jurament, 
celTat  Schilter  Exerc,  23.  jf.  4^.  Bohmer  n.  30.  dt 
jMre]Hr.  D.  Harpprecht  in  Di^.  de  appellat,  d /m- 
ram.  §.  24.  ^ 28.  Condi  nov.  37.  n.  ff.ftqq.  Et 
fic  in  caufa  appellationis  oon  ^Sac^mno,  tD?fcbel 
^feubetere!  R.  N.  contra  2Inna^0?aria  ©cbiffetin/ 
A.  T.  A.  1 7t « • ben  9*  Septembr.  non  devolucoria 
lata,  cum  condemnat,  in  expenfas  a i6.fl.  i8.kr. 

' ac  ultra  confuetam  fumraam  i o.  flor,  poena  1 4.fl, 
infuper  addita , quia  pofl  juramentum  judje,  de- 
latum  & acceptatum,  ac  deinde  line  jufla  caufa 
recuraturo,  appellatio  interpolita,  ita  ut  ordina* 
ria  probatio  oblata  nullum  locum  habuerit  Carp- 
20V.  p.  t.  C.  14.  dtf.  14,  ^ 15.  ac  infuper  caufa 
principalis  nullius  erat  valoris.  Et  (i  quis  6)  ju« 
ramentum  calumnia;  recufat,  habetur  reus  pro*' 
confeflb  & conviolo  & adlor  caufa  cadit  J.P.  W. 
p.  1. 1.2<^  1^3.  jf,  6.^  7.^  antb.  principa- 

lef 
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Its  f.f.  C.  de  jMrejnr.  propter  calumn,  c.fitt.  If.i.  x. 
eodem  D.Lauterbach  in  TraQ.  Sjaoptica  (.  7*  n.i/o.' 
de  jur ament,  catuma.  neque  appellare  poteH  Ayrer. 
in  Procejju  p.7.  c,  ir.  obf.2.  pag  343.  B.  D.  Grav.  in 
Difp.  de  jurejar.  propter  calumn.  dando  pag.  47.  B.' 
D.  Harpprecht  inDi^.  de  appellat»  d juram.  f,3j. 
ubi  limitat.  Et  ita  judicatum  A.  1628.  Dett  ao. 
Novembr.  in  caufa  bon  ^5b(iltd(n/  ubi  nec  ad 
dedu£lionem.  nullitatum  admilTus  eft  teHance 
Befoldo  de  nuOitate  tb.  2g^,  & An.  17*9.  bert  u, 
Martii  in  caufa  appellat  bon  QJJorpati^/ 
buc^a  Xld^rin  Appeliantiit/  contra 

£eonbacb  ^ib<n  bon^oppentb^ilec , 55eWa3feti 
Appellaun  / idem  obfervatum  , Uro.  loof.  apud. 
Hxberlio.  Notum  7)  efl,  quod  fententiz  varii, 
generis  (Int,  Lauterbach  /•  3.  ^ fcqa,  de  re  jud, 
un  fententia  conHrmatoria  five  inhxnva  fertur» 
& a priori  fententia  non  appellatum,  fed  illa  in 
rem  judicatam  abiit,  L.  1.  C.  a^do  provocare 
iiM  ejl  itecejfe,  nulla  datur  appellatio , Ud  prio> 
ris  confirmatoria  fententia  efl  inappellabilis  Me* 
vius  p.i,  dec.193.  ^ 193.  p 6»  iee.396.  Lauterbach 
V f.14.  de  appellat,  recip.  cum  confirmatio  nihil  no* 
vi  tribuat , fcd  tenorem  prioris  fententhe  faltem 
conlirmet,  'Wildvogel  in  Difi.  de  fententia  confir- 
ptatoria  tb.  tg.  fetpq.  hinc  Dn.  i Ludolf  m per.  Cam, 
p.191.  imperitis  accufat  illos,  qui  ^ fententia ap* 
pellare  negligunt,  & a judice  declarationem  ex* 
pe£tant , & deinde  demum  i fententia  corfir* 
matoria  appellare  cupiunt,  Pbl.  8.  ConpL  Tnifing» 

, ij.a.  ii.  W feqq.  ^Conf.68.n.38.  ^ 39.  (^id 
8 ) dicendum  lit  de  declaratoria  fentencia,  dilpu- 

Ec  tant 


Cap  : vm. 


tant  inter  fe  Do6lores,  quod  fi  fententia  revera 
dubia  & obfcura , ac  jufia  & probabilis  caula 
adfit,  petendi  declarationem  ; tunc  pol)  lapfum' 
decendium  illa  peti  bene  poteft,  nec  fatalia  in- 
teritu currunt , cum  per  declarationem  demum 
appareat,  an  gravatus  fit  nec  ne  ? & ante  decla- 
rationem fublecutam  de  eo  non  confiet,  neque 
tamen  ignorans  fe  gravatum  efie  , appellare  de- 
bet, hineque  declarationem  legitime  petenti  ex- 
ceptio rei  judicatz  minimi  obfiat,  c.  g.  de  appt^' 
ffl  6to.  Meviusp.  r.  dec.  lop.  p.e,  dec.213.  Lauter-' 
bach  /.  8.  quando  appell.  Luodvici  in  DiJ3>.  de  Jttre' 
declarat,  c.  3.  f.  f.  cum  feqq.  quod  fi  autem  fen- 
lentia  clara , petitio  declarationis  frivola  Sc 
inepta,  rejicitur,  neque  hac  abutendum  ad  re- 
morandum proceffum  Mevius  p.  8.  dec.  213.  ia 
fine  Tutius  & fecurius  declaratio  fententix  intra 
decendium  petitur , ne  lapfis  fatalibus , lis 
oriatur  Stryk  adPrax.  For.  c.23.  §.2.  ^ in  «/« mo- 
derno /.  i^.  de  appeti»  Di  SchopiF,  dec.  irff.  nnra.  8.' 
Knorr  im  ig.  brt  Proceffti.  2.  add. 

Mevius  p.^.  dec.  127. 

§.  XVIF. 

UNDECIMO  confiderandum , an  appellati» 
ataliperfona  fa£la,  qux  jus  habet  appellandi, 
& gravata  fit.  Hinc  i)  qui. vere  & notorii  , in 
non  veniendo  contumax  fuit  & ad  totam  caufam 
vel  audiendam  fententiam  definitivam  citatus 
absque  omni  jufia  caufa,  fe  fubduxit,  excludi-  ' 
tur  a beneficio  appellandi,  J.  P«  W.  p.  1.  Ut.  12. 

§.  txp 
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erfllicl;.  ut.  y.  §.  ferner^.  t.  <ff.  §.  t>a§  Det.  & 
tit.  70.  Item  mann  eincm  JC.  D.  Lautcrbach  1« 
CoUeg.  tbeor.  praSico  f.  2o.'deappell.  B.  D.  Bardili 
Exerc.  3P  C F.  16.  D.  D.  Majcr  i«  Diip.  de  coatn- 
tMmacia  tb.  aj.  Dn.  Stryk  in  nfu  moderno  78.  dt 
iaterrog.  in  jur.  faciend.  ^ /.  f.  de  appellat.  Dn. 
Lyncker  Refol.  663.  Horn  in  Diip.  de  contumace 
non  appellante  /.  14.  Noflra  Diip.  de  Procan  iu 
contnmac  jf.27.je3.i.  Aliud  tamen  afferunt  de  con- 
tumacia in  non  agendo  Lauterb.  d.  §.  20.  hinc 
in  L.  Diffamari  & impofirione  perpetui  filentii 
appellationem  regulariter  haud  excludunt,  GaiL 
lib.  I.  obf.  132.  Befold  de  appellat,  c.  6.  4.  Horn 

alleg.  Diip.  §,22>  Grav.  Popt.  Inaug.  de  indic,  diffa- 
matorio  tb.  74.  hincque  in  Appellat,  pon  @t«tU 
gorbt/  pffo  di£F.tmationis , ubi  perpetuum  filen* 
— tium  impontum  fuit,  caufa  p61o  formalium  Sx. 
materialium  ad  ulteriorem  difcuflionem  in  feri* 

f)tis  ablegata  A.  1747*  i6.  Sept.  z)  Qui 

ponte  & conflanter,  fine  errore,  confefli  funt, 
non  habent  beneficium  appellationis  J.  P, 
p.  f.  t.  70.  p.  al^  £>a  eincr  IC.  L,  2.  c.  gnornm  ap- 
peti. non  recip.  c.  3.  p.Ji  antem  de  appell.  ia  6to,  Bo- 
cer  C/.  6.  Difp  34.  tb.  38.  B.  D Lauterb.  in  Diip, 
de  confejf.  tb.  38  &ta  Cedit g.  tbeor.  prodico  /.  r^, 
de  conftff.  y (f.  ip.  de  expellat. . Idem  Jure  Wiira 
Cembergico  dicendum . fi  per  Ceflimonia  jufla  dE 
omni  exceptione  majora  vel  documenta  legiti- 
ma 6t  fide  digna  fine  contradidfione  conviaus , 
d (inec  K.  Ita  appellatio  A.  1 704.  ceu  fri- 
vola, rejefta,'Ubi  N.’per  tres  teftes  de  injurii 
conviaus  foit  & A,  lyzi*  bCB  10|  Maji  in  Caufe 
£c  i Appell. 


' / 
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minime  procedir,  vid.  §.ip.  ni(i  ratihabitio,  prin* 
cipalii  intra  decendium  rubfcquatur , uti  judica- 
tum A.  1706.  Nto.917*  apud  Dn.Hxberlin.  Lau- 
terbach  /.  la.  dt  appeOat.  ^ relat.  Sed  verus 
procurator»  cui  tota  lis  commilTa , absque  do- 
mini fpeciali  ratificatione » re^^  appellat  L.  17. 
C.  dt  procurat.  Me  vius  p.i.  dec.  316,  B.  D.  Bardili 
Extrc.jg.  C F.  ?•  D.  Lauterbach  in  CoUeg.  tbeoret, 
praiiico  §.  60.  67.  dt  procurat.  ^ ff.  13.  dt  ap^ 

ptU.  Nollra  Der.  88.  n.  f.  licet  ei  appellatio  fpe- 
cialiter  non  demandata  ht,  Ord.  DicaH.  p.  3.  t.;. 
fi  8.  J.  P.  W.  p.  I.  tit.  fp.  §.  foauc^ic.  vel  faltem 
orale  mandatum  habeat,  fed  tamen  illud  probari 
polTit,  Ordin.  Dicafter.  p.  3.  t.  3.  f.j.  ^ 8.  Uti  in 
Caufa  Appellat  pon  ©tuttgatbt,  jmifc^xn  S)aPib 
©f()mei$em/  ^Idgern  Appellanten , contra  beti 
^fieger  ber  51tinen#.^(iufef  / Wlogten  Appella - 
letl/  punito  formalium  , probatio  decreta,  & 
ben  9.  Jun.  1687.  appellatio  admilfa  fuit»  quia 
mandatum  orale  fuit  probatum:  & notarius  abs- 
que te  Itibus,  ut  mandatartus»  itidem  appellavit 
Nro.  478  apud  Dn.Hsberlin.  & in  curia  fcheda  ap- 
pellationis rite  & legitimi,  intra  decendium,  in* 
(inuaia  fuit.  Subliitutus  procurator  quatenuj 
appellare  queat , legi  potell  apud  B 0.  Laucer- 
bachium  in  DiSp.  dt  procurat.  Snbfiituto  c.  3.  jf.  8. 
p.  31.  ubi  docet , quod  procurator , qui  litis  do- 
minus fa^us,  viitus  alium  fublHtuere  podir, 
ad  appellationem  interponendam , non  verp  ad 
prufequendam , fed  eitenus  dominum  ipfum  ci- 
tandum elTe  , ciim  procurator  primx  inflantia^ 
jion  maneat  ctiem  fecundx  dominus,  addatuf 
£e  ) ' ejus- 
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ejus(lem  CotUg.  tbeor.  praBiaim  §.  if . ad  tU  *■,  de 
appell.  Et  (i  procurator  duo  habeat  mandata 
bomm  & mancum  & cx  manco  appellet,  non 
valet  appellatio  Hond*d.  Confult.^^.  ».  82.  B.  D. 
Harppr.  Jn  Re^.  89-  4)  prx- 

fumti  procuratores  itidem  appellare  poflunt,  ut 
confortes  litis,  nam  horum  appellatio  prodefl  rc« 
liquis , licet  neque  adhxferint  ab  uno  interpofiw 
appelUiioni, neque,  eandem,  intra  decennium, 
ratihabuerint,  cum  alter  alterius  caufam  igno- 
rantis & inviti  ben^  meliorem  facere  poflit  Mc- 
vius  p.  I.  dec.  88.  D.  Stryk  ia  Di(p  de  commun.  ap- 
pelL  c.  3.  ^ ia  ajk  moderno  /.  2.  ad  tit.ir,  de  appdL 
B.  D.  Harpprecht  in  Coatiimat  d^er.  fur.  C.  ^ 
jf.  d.  ubi  ptaejudicium  de  A.  i6n-  adducit.  No- 
fWa  dec. 88.  a 4.  ^ dec.  1^4.  ••  *•  & A.  1 696. 

& 1700.  itidem  hoc  modo  pronuntiatum  Nro, 
6^8  &778-  Ec  noviterita  judicatum  in  Dica- 
fierio  in  caufa  Appellationis  t>on  l)er 

tfumufifcfxn  ^inbet  oud  SbC/  ^Idgern  Ap- 
f ellanten,  contra  «Kegtno  eiifabet^a  Jg);«bortin, 
novercam , ejusque  quatuor  liberos  ex  fecundo 
matrimonio  A.  171».  btn  *7-  Aug.  ubi  Joh.Ja- 
cob  Cucumus , pro  fe  & Affini , Martin  Lang- 
ling,  appellavit  nec  ulla  hujus  ultimi  ratihabitio, 
intra  decendium,  intercedit:  vel  appellationem 
iterum  deferuerint.  Mevius  p.  8.  dec.  lOf.cnm  feqj. 
Dn.  Stryk.  ia  Difp,  de  commun.  appellat,  c.  3.  a.  64. 
D.  D.  Schwcder  in  de  renuat,  appellat.  (.  12. 
Neque  differentia  facienda  eft  inter  caufam  divi- 
duam & individuam  -D.  D Schweder  ia  Difp.  de 
reuuat.  appeli,  $.  U.  dc  D..'Lauterbach  io  Colleg, 

‘ \ tbeoret. 
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tbeoret.  praSic.  1 1.  ad  tit.  n.  de  appellat.  B.  D. 
BatHH  Exerc.  39.  C.F.  p.  D.  Suyk.  in  DiFp.  de  ptre 
ex  (dterins  perfona  permiffo  citra  fncceff.  vel  cejfionem 
e p.  n.  113.  ema  feqq.  in  Di^.  de  commnn.  appelL 

c.  3.  a.  17.  cnm feqq.  quamvis,  H caufa  dividua, 
plura  requifita  adeiTe  debeant  ibi  recenflca.  Sic 
conjundus , pro  conjuncto, de  jure  civili  appel* 
lat , ita  ut , neque  mandato  neque  ratihabitione, 
indigeat,  modo  caveat  de  rato  Befold  deappell, 
e.  f.  If.to.  Mevius p.  f.  dtc.^z»  Brunnem.  ad L.  23» 
n.  3-  de  appellat,  NoAra  dec.  88.  n.  1.  cnm  feqq,  ad- 
datur Mevius  p.  f,  dec.  97.  & Manzel  in  Difp.  de 
mandato  prafnmto  0,4.  §.7.  ubi  docent, quod  con- 
fortes litis  procuratorem  dare  queant,  c,  4.  f,  p. 
In  Ducatu  tamen  Wurtembcrgico  exigunt  ratifi. 
cationem,  intra  dccendium,  ob  gcneralitatem , 
Ord.  Dicaft.  p.  2.  i.  3.  /•  f.^d.Sc  J.  P.  W.  p.  t. 
t.  f8.  $.  bd  ODet  ein  britter  JC.  ubi  nulla  di/Feren  - 
tia  inter  conjunctos  & alios  extraneos  Ac,  fed 
indiAin^^,  Ii  tertius  pro  alio  appellet,  ratiAca- 
tio  neceflaria  dicitur.  Et  ita  faepius  iriQicaAerio 
judicatum,  teAantur Befold.  adJ.P.lV.  p.t.Hlrgp,, 
& B.  D Bardiii  Exerc.  3p.  C.  P.  r.  Et  caufa  a^l- 
lationis  bon  ^agolb/  )n)if(f)en  ^ublecttv 

& Confs.  JSeflagttn  Appellamen/. contra 
lQ3rucfaern/  ^Idgecn  Appellaten/  A.  t68r.  ben 
5.Septembr.  Nro.  33S>  Hzberlin.  in  DicaAe- 
tio  pro  non  devoluta , habita,  quia  maritus  fo- 
lus,  uxono  nomine,  appellavit,  neque  intra  de- 
cendium  ratihabitio  uxoris  rubfecuta  , & ita  A. 
1677.  & 1698.  judicatum  & ratiAcatio  uxoris 
dcAderata  AVo.  2u.  ^ p33,  apud  Dn,  Hzberlin. 

& 


CMp.  pm.  • 

& A.  1716. bcn  t7.Maji.  Et  licet  maritus  pro 
uxore  in  prima  inflantia  egerit»  neque  vero 
cautionem  rati  prxditerit,  tamen  appellatio  ab 
eo  fa£la  absoue  uxoris  ratihabitione  intra  de* 
cendium  fubfecuta  non'  valet » uti  przjudicia  , 
de  A*  i67t>  & 1706.  Nro.  i6x.  8c  docent 
apud  Hsberlm.  Quod  fi  tamen  maritus  cum 
' Uxore  compareat  & (imul  exhibeat  fchedam  ap- 
pellationis, lic^t  uxoris  nomen  in  fchedul^  ap- 
pellationis non  contineatur,  neque  maritus  in  lite 
priorrs  inflantis  fuerit , tamen  hxc  ap*pella'tio  ma* 
riti,  pro  uxore,  valida  habita  fuit  inDicaflerio 
hen  * Novembr.  A.  1 644.  in  Caufa  Appell.  @or 
met/  contra  ^at()flein  : Aliud  dicendum  infu* 
per  dicunt , (i  conjun^us  in  priori  inflantia  non 
laltem  egerit,  fed  etiam  cautionem  de  rato  prx* 
fliterit,  tunc  enim,  ut  inflantia  dominus,  ap. 
pcllare  & interpofitam  appellationem  profequt 
potefl,'  V.  B.  D.  Lauterbach  m Di^.de  eant,  rati 
d coff/NsS.  prtfiari  folHa  tb.  37»  Et  ita  in  Dica- 
^ Aerio  An.  1624.  beit  t.Novembr.  judicatum  te- 
Aatur  B.  D.  Harpprecht  n Contiimat.  dif.  /.  C. 

C.  ^ tr  /.  6.  nec  non  A.  1(^84.  & 1690.  Nro. 
I90.  & t44-  vel  fi  litis  confors  eA.  Nro.  778. 
apud  Hzberlin.  Pater  quoque,  qui  filio  mino- 
renni  in  lite  affiAebat  ceu  curator  legitimus  vid, 
cap.  4.  §.  9.  pro  Alto  appellare  potefl,  ficutialii 
curatores.  L.  17.!  de  procurat.  Lauterb.  |f.  do.  » • 

di,  de  procnrat.  if.  de  appell.  8^  ad  /.  P.  »• 
tb.  9p,  Et  ita  obfervatum  A.  1721.  d.  8.  Sept. 
in  caufa  Appell.  t>on  ^Uttlingen  / HafFa  contra 
Rackin  & A.  1717.  d.  13.  Aug.  in  caufa  AppelL  . 
tion  S)2ercfUnjicn/  $tiebef  contra 
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V .)  Tertiui , pro  fuo  inteneile, reAc  jippel- 
fat,re}uAinte  ^uo^eprincipkli,  neqoe  iMgoao- 
rum  gedor;  fi  ipfe  alicmo  nomine  condemrufifs, 

{)ro  fuo  interdTe excludendus , £.•  n.  /.  2.  dt  M 
. 34%  de  apptllat,  Gaii.  Ub.  u fo.  Meviui  pl  •4, 
dee.  443.  n.  j.  B.  D4Bordi}i  Exen.  j#.  conci.  For.  74. 
8t  D;  Lauterbach  in  CbUeg.  tbeoret.  proSieo^.  rt, 
j).  de  appeti,  cenf.  D.  Strylc.  moietm  $ p 
•de  appeti.  D.  D.  Schci^ederia  DiSp.  de  reatM,Mpt6^ 
f.  13.  quod  fi  autem  tertius  nulluffi  inrercfie  bi- 
bet, tunc  pro  abo  tunc  demum  appellat,  fi  intta 
decendiumi  ratihabitio  domini  de  quidem  coiam 
judice  Beibld  adpp.H^.p.t.  tb.^p.  ubi  ita  judici- 
tum  dicit  in  Dicafierio^  fubfcquator  li  die  liciefl. 
tiz»  quod  fententia contra  ratrficintem kta (it, 
Ord.Dicaft.  p.  2,  t.j.  §.f.  &d.  J.P.  W.p.r.  t.ft. 
f.  ba  aber  ic.  uti  judicatum  A.  teyt.  apud  OA. 
mberlin,  ffro.  (k  A.  i6li.  Nrb.  sgf.  Bard^i 


Exerc.39.  conci.  For. 7.  conforitiiter  juti  eivifi£.2j^ 
§.  2,  de  appelt.  tecip.  arg.  L.  F4.  rtth  rat.  bab.  €irp- 
20 V bb.3.  Re^.  109.  nam.  20.  Mevius p.i.  dee. sib. 
n.  13.  fed  tamen  interpofitatn  appellationem  non 
profcquitur , .fine  cxpreflb mandato,  Mevius  p y. 
dec.  78,  n.  1.  ^ 2.  6.  D.  O.  Harpprecht  ifi  eontin. 
Differ,  f.  C.&  fT.§.d.  Eaedem  tamen  foldnnita. 
tes,  quae  requiruntur  ad  appellationem,  necelTx- 
rix  quoque  funt  ad  ratificationem cuiti  revem 
nova  fit  appellatio  ex  nunc  , hinc  intra  decerr» 
dium  fieri  debet,  Herold  de  farerat^cat.  p.47i, 
d.  4>  ^ p<>g>  48i.'-n.  4>  Neque Cnrator  foftk 

F f mulieris. 


sa6 


Oip.  WI. 


fiulieris  re£tc  appellat , cum  absque  ea  nihil 
peragere  polIic,  perdi£ta  inc.^.  /•  7.  ni(i  intra 
. decendium  ratihabitio ' accedat  & D-  Bardihhi 
. dt  ratibabit.  tb,  12.  ^ dt  curat,  ad  Utm 

, tb.  if,  tb.  fi.  ^ 6g.  & ita  judicatum  in  Oica. 

[ Aerio  A.  1684.  t)(n  2o.  Aug«  in  caufa  AppelL  bon 
. Ucvid[)/  ^iifabet|)a  0d^mit)tlecin  / Appeilanritt/ 

. contra  9!)?ocid  iReutWrhi/  Appcllailn;  cumcura- 
tore.  An  vero  Foemina  fola ‘absque  curatore 
-appellet  ? affirmant  Wibel  de  coatroa.  malier  c.  3, 
•f.  8,  a.if.  ^ c.  4.  n.  06.  cnm  feqq*  Bodinusin  Difp^ 
de  Ms  I qne  mulier  Saxon,  valide  agit  citra  mral; 
Jea.2.  tb.d.  Rcinhart  Di(p  de  famia. Saxon,  negot. 

. absque  curat,  vahdit  §.2s  cum  fuam  conditionem 
.ita  meliorem  reddat  * & appellatio  a6his  magia 
. cxtrajudicialis  fit  • quamvis  tamen  diffitenduna 
nonSt,  quod,  ob appellationem  frivolam,  puniti 
'& in expenfas  condemnari  queat, & perlitis  con- 
] teAatiooem  quafi  conrra^us  in  judicio  contra- 
■ hatur , ubi  iterum  curator  neceffarius , ac  infu- 
, per  notoria  & certa,  non  dubia  & ab  incerto 
.eventu  dependens  utilitas  adeffe  debeat , ut  foe- 
mina  atque  curatore  agere  & fe  obligare  valeat, 
fWibel  d.  tr.  e.  4.  ».92.  qux  rationes  in  judiciali 
appellatione  fortius  flringunt,  cum  foemina  ih 
judicio  absque  curatore,  plane  nihil  perficere 
, queat,  neque  perfonam  flandi  in  judicio  habeat 
Bardili  DtJ^.  de  curaL  ad  litem  tb.  's3.  do.  ^ d4. 
Hinc  in  caufa  Appellat,  bbn  ©tutfgaibt.  ' 

K.  contra  .perrnB.  A.  1726.  ben  ij.Jun.  nonde- 
volutpria  lententia  lata,  quia  mulier  absque  cu- 
ratore judicialiterconflituto  in  judicio  appellavit; 

’■  • -licet 
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licet  antea  acceperit  curatorem , ceu  minorcnnls, 
fcd.  tempore  latz  fententiz  erat  majorennis  & 
'27. annos  nata,  hinc  curatela  ob  ztatem  mino- 
rennem  conflituta  per  majorennitatem  erat  finita 
D.  Bardiii  t«  Di^.  dt  cnrat.  ai  litem  tb.  70^  Ac» 
cedebar,  quod  caufa  principalis  retraflus  admo- 
dum dubia  , nec  cenfus  probatus , nec  incom- 
moda divido  fa6la , nec  folennia  retradus  pro. 
bata  fuerint.  Cautela  hinc  commendanda,  8c 
femper  tutius  & fecurius  foemina  cum  curatore 
appellat  i ficuti  minorennis,  cui  itidem  faculta- 
tem appellandi  absque  curatore  dant  Belold  de 
appellat,  e.  f.  $.  r.  Wibel  de  contrai,  mulier,  c,  4. 
B.  9^.  ex  adduflis  rationibus , quz  tamen  ex 
L.  44.  de^  mitt.  dubiz  fiunt)  neque  minor  dne 
curatore  in  judicio  quid  peragere  poteA,  Bardili 
deauror,  tuUpreftania  $,  29, 

^ ; 

j §.  XX. 

DUODECIMO  ex  adlis  inveftigandum  el>i 
an  non  iterum  appellationi  interpodtz  exprefft 
per  padlum , transadlionem  vel  appellantis  fo* 
lius  renuntiationem , vel  tacite , renuntiatum  dr, 
ut  fi  V.  g.  1)  partes  in  caufa  coram  judice  ^ quo 
citra  omnem  proteflationem  ulterius  procedunt, 
c.  10.  deAppell.  c.20.  x.  de  q^.  deleg.  vel  a)  fpon« 
te  folvunt  adjudicatum  ,'  vel  dilationem  petunt 
ad  folutionem,  fine  refervatidne  L.  f,  C.  de  te  jud, 
vel  retra£ius  admiffionem  declarant , Mro,  762. 
apud  Hxberlin.  vel  gratias  agunt  pro  fentenria , 
ficque  illam  agnofeunt  M0.46J,  P/to.  634,  conf. 

Ffa’  c.p. 
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«.  9.  §•  vel  fi  in  cauPa  injuriarum  vel  Legit 
Aquil.  condemnatus  appellavit,  & deinde,  pott 
appellationem,  ultr6  folvat  poenam  Befold. 
gppeUat.  c.  10.  jj.  3.  p.  jgg.  ^ 390.  ubi  ita  beti  a a» 
Sept.A.  158$.  in  Dicaderio  judicatum  eife  dicit, 
vel  n dixerunt,  fe  flaturos  fententiat  Lacte rbach 
/.  16.  de  appellat,  D Schweder  cit.  Diip.  $.  32.  vel 
I ) compromittunt  Lancellot.  de  attent.  p.  2,  c.  13, 
in  prefat.  nam.  is.  vel  trandgunt  fuper  judicatis 
L.  40.  r.  de  pa3,  Lauterbach  §.  17.  de  appellat. 
w relat.  vel  4)  juramentum  deferunt  judiciale 
i2.§,j.  Coi.  de  R.C  ].P.W.  p.  I.  t.i/.  §.b<§^ 
dclt^tn  Refcriptum  de  A.  1703.  AYo.d.  apudHz- 
Derlin.  Hochfletter  p.i.  pag.  42.  fxfraS.  General- 
Hefcript.  vel  5 ) petant  ii  judice  a quo,  ut  grava- 
men tollat  & corrigat  Mevius  p.  2.  dec.  178.  ^ 

р.  7.  dec.  93.  D.  Stryk.  ia  introduS.  ad  prox.  For. 

с.  23.  §.  12.  6 ) fi  rpolium  dircilo  in  prsjudicium 
litis  & poffeffionis  controverf*  tendens  admittat 
C.42.X.  deappeU.  uti  judicatam  A.  i7»»*  w Mro. 
3098.  BlumittProcejfu  Catti.  tit.f2.  a.33.^  tit.  ff. 
§.13.  Roding  IU  ir.Cam.  lib.  1. 1.30.  “♦  Brun- 
Rcm.  M Procejf.  civili  c.  28.  n,  82.  Gail.  lih.i.  obf. 
M46.  n.  13.  Pg  feqq.  MynGager  cent,  2.  obf.  fo.  ibi- 
que  Fabricius  BeTold.  ai  J.  P.  tK  p.  r.  th.  129.  7 ) fi 
‘non  obfervet  folennia  fupra  dedufla,  late  D.  D. 
Schweder  it  Difp.de  renuat,  appellat,  per  toL  §.  tC. 

BIum.  in  itociff.  Cam.  tit.  44.  *.  19,  fcqq. 
Roding.  ia  n.  camer.  lib.  1.  tit.  30.  §.  8.  cum  feqq. 
fin  quis  faltem  petat,  et  fbUe  tnnen  Iffaltetl/ 
Wit  ^rfettiung  btt  A6le«/  eo  ipfo  minime  re- 
nuntiatum cenietur  appellationi  Befold  ad  f.  P. 

fr-p.  t. 
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W,  B.  I.  tb.  uo,  vid.  §.  4.  fi  antea  afta  rite  & legi-  . 
'cirre  petita,  uti  obfervatum  in  fententiis Dicafie. 
rialibus  Ifto.eit,  H719,  neque  fi  Nt. petiit, 
bcn(f/3cit  ^bfb^wei^ning  b«4  prout  a, 

1747. 5cn  16.  Septembr.  verius  reputatum.  An 
verb , per  petitam  refiitutionem  in  integrum, 
coram  judice  a quo , renuntiatum  cenCeatun  de- 
cidit Mevius  p.3.  dec,  64,  ita,  ut  fi  contra  ean- 
dem fententiam  in  eadem  caufa  pctatnr,  tunc  fa* 
ne  appellationi  renuntiatum  credatur , quod  fi 
autem  contra  alios  a6ius  & adverfus  alias  perfo- 
nas  refiitutio  in  integrum  petita,  tuncexdivcrlb 
remedio  dt  diverfa  caufa,  ob  deficientem  volun- 
tatem , tacita  renuntiatio  minime  inferenda  Gt, 
De  caib  renuntiationis,  an  expenfae  tone  refun- 
dend*,  late  agit,  D.D.Schwedcrus  </.Dr/^.§./r. 
W 30.  quod  nempe  regulariter  refundendae  c.70. 

§.  ille  denique  X.  de  appell.  quia  ex  poenitentia  prsr- 
fumitur,  quod  temere  appellaverit,  dr  quod  cre- 
dat, Ic  malam  habere  caufam,  nifi  fufiam  ha* 
buifiet  caufam  appellandi  vel  con^itlonaliter  re- 
nunti^ct,  fi  revocetur  gravamen,  Mevius  p.  d. 
dec»  ipj.  8.  3.  Ego  bi  Dec.  349.  n.  sc,  hinc  poena 
IO.  florenorum  & refiifio  expenfarum  deereCa 
in  AYo.  104.  isot  interdum  renunciatio  absque 
poena  ndmirtitur,  dc  tamen  refufio  expenfarum 
injungitur, ufi  A.  i7r7.  'bcti  16.  Septembr.  obfet- 
vatum ; interdum  fimpirciter  permittitur  No.sr,  fjf 
774.  apud  Dn,  Hxberlin.  Sin  dubia  efi  renuncia- 
tio, probatio  decernitur  A¥o,  4x6.  add.  Nto.82U 
fibi  paitkipatio  vidorhe  refarvata,' 


ajo  Cap>  ytn.  

. ' §.  XXL  • \ 
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* DECIMO  TERTIO  appcllario  intra  annuta 
profequenda  cft  £*.a.  L.  g.  L.  fin.  ^,4.  y auth.  ei 
qni  appellat.  C de  tempor.  ^ repar.  appelL  N.  ^9. 
pr,  c.  f . X.  de  appell.  nifi , ex  jufta  caufa,  alius  ad- 
huc annus  concelTus  Esbach  ad  Carpzov.  p.  i. 
coali.  20.  de/.  10.  D.  Lauterbach  r«  Calleg.  tbeoret. 
praiiico  ir.  ad  tit.  w.  de  UbelL  dimjf.  coiiL  BIum; 
in  Procejfn  Comer,  tit.af.  n.78,  W feq.  Roding  in  k. 
Cameral  lib.  f.  t.  29.  Et  ita  in  caufa  Appellationis 

.bon  ©nittflorbt  iwift^en  gemeinet  ©tobt 
«ang/  JSeflagtin  Appellanten  , unb  bem^lccfen 
®roffttu9lfbQ(()/  StWgcW,  Appellaten , in  qua  A. 
.i686‘  ben  ii.Septembr.proceflTusin  fcriptis,  pet 
.interlocutoriam  admilTus,  inDicafterio  ben  ti. 
Aug.  A.  1688.  judicatum,  l/ro.  4^3.  ^ 306.  illa- 
que , pro  deferta  , habita  fuit , quia  biennium 
^rat  praeterlapfum . nec  ab  Appellante  civitate 
Libellus  gravaminum  porre£lus , nec  ulla  proro- 

gatio  petita  Mevius  p.6.dec.4o.  quod  facere  de- 
ebat  GaiI/  Ub.  i.  obf.  141.  Brunnem.  ad  autb.  ei 
mm  app^t.  C.  de  ternjpor.  ^ rep.  appell.  Hineque 
Appellans  civitas  Serenillimo  in  expenfas duarum 
■juridicarum  ii  xo.  floren.  & parti  appellate  in  re- 
cfufionem  expenfarum  condemnata  & reflitutio 
in  integrum  infuper  ex  eo  denegata,  quia  i) 
•procurator  erat  folvendo,  contra  quem  civitas 
aftionem  mandati  habet  & regreffum  fumerc 
poteR,  Gail.  lib.  t.  obf. 43.  Mevius  dec.ip.  D. 
Lauterbach  iu  CoUea.  tbwet,  PraS.  f.49,  ad  tit. 

i» 


, wv-  Vi 


Digitized  by  Google 


TlralSat  FitinaHa  jippelUtiuU.  ' s)l 

• Noftr.  Djfp.  ie  fervit,  pr^ftript. 

ti»aiva  e.  §.  jf.  s.-^  9.  Esbach  ad  Carptov.  p.  h 
ionfi  I.  ief.  33.  D.  O.  Harpprecht  f^L  jjCtmf.  Ta- 
bmp.  43.  n.  3f.-.^  feqq,  vid.  c.34.%1,  & quia  . » ) 
nuiium ' judum  impcdimcntuin  probatum,  fcd 
'culpa  & neg]igentia  tempus  praeteriit.,  ideo  re- 
‘flttiKio  in  integniin',’  pro  exclufa,  habenda  eft, 
Berlich.  dec.388.  cum  infuper: procuratores  co- 
ram judicibus  non  ferosl  fed  pluries  de  fua  dili. 
gentia&  fatalibus  non  labendis  proceflati 'GaiL 
•w.i.  olf.  141.  » 10.  Mynringer-cflri.a.ol^.ia. 

».'00.  D.  Stryk.  de  impedim.  leg^  c.4,».ft,eMm 
^qq.  & partes  omnem  lapidem  movere  debeant 
de  removendo  obAaculo  St  impedimento  tollen* 
do,  Mindan.  dt  w»«idarJi^.a.  c.  ai.  iKnipfchild  dd 
Fideicornmiff.  Famil,' l\fobiL  c.d^.e.  pp,  B,  D.  Harp- 
precht  Coof.  49.  0. 179.  ftj  Coo/.  33.  ».  41.  Jtqeh. 
a Co^  4^1.  0.  u3.  quod  hic  non  faflum.  Et  cum 
3)  privilegiatus  coiitra  atque  privilegiatum  jion 
litatur  fuo  beneficio  , L,  n.  /.  6.  L.  34.  de  minor. 
D Stryk.  in  Dijp.  de  jnre  privilegiati  contra  privile» 

gi  tnm  c.  4.  n.31^  cnmfeqq.  confer,  c.  f.  ftf  6.  St 
,efcriptum'deAnnoi7j9.  bfil  1 i.Oaobr' apud 
Hochftetter  w coati».  Refeript.  fol.  10,  ^ u. 

§.  XXII. 
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. Sin  igitur  Appellatus  unam  irCl  rfteram 
iure  fundatam  exceptionem » contra  formalii 
habeat,  tunc,  poA  fa£^um  Vecenfitum , omiti 
petitionem  prxietflionis  A^^orum  & in  fine  fui 
neAit  cxcepuones,  cum  petito,  hoc  modo:  i 
■ ■ '■  ■ ■■  bar 


. ' • I 
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bon«  enWi(^  b«t  i«-  Scpterabr.  A.  1714.  etiM  ge# 
UrM  ou0g(fiH:d(^n  tMtbcn » bobon  0« 
45eg«ntl)«l  |»at  >a  appeffiie»  «rttetflflnlNMir 
Qbec  g<nif  temete  & inforitiiter , oQennaffcki 
i)  K,  (hic  teccnfendte  ordine  funt  exceptiones 
ic  informitaiet  contra  fonnriu  competentes) 
tiObietoeifim  ab<c  mm , au^  otiisefi^lHrten 
. €xception«i>  We  oVttbefiigtfi  ®mgen  wnb  uof 
ficmittli  Appeliation  gimg  Uot  fte^  (ty 

Aicbet  t ^ gdoiifltt  OH  €uw  w«bot  ExceH. 
S)cttK(^ferten  tmb  ©tofgf.  Dod  untmb<inlge 
pnnao  formalium,  |U  wftia» 
«enunb  jn  frret^ien,  bof  gcgcnwdrtige 
<m  bltfe« Ttibunal  nit^t  ewbQdSjfei)^ 
ftalitrb  hh§t  bnjoni^men,  btr  (mmofU^e  Appeb- 
lant  ducb  b<n  Appeilaten  o»f  wnirTocbte  Appei- 

btiond^^6^ll/  (alva  pcena  fifcali , )tl  CPftaflHI 
ft^ulbfg  unb  gebofttn  fegn  foQt,  fob  Imploratione 
It^ta. 

■ • . ' *§.  XXiil.  . ^ ; • ! 

Ad  has  exceptiones  Ap^llant  replicat  cum 
petito,  tali  modo.  P.  P.  9ltt(^beme  bem  Appclls- 
tif(^  ^<U , tpimo^l  unn6tl)ig  unb  unbtfngtet 
moffen/  gefoHen,  contra  formalia  Appellationis 
|u  excipiren/  fo  n>iH  Appellant  boc  oUenJD.ingen/ 
00^  bem  PaAo  unb  Exceptionlbul,  oQt^  0itg^ 
bieiilid^  onnebmen , bem  mibtigen  obet  per  ge- 
neralia juris  & faAi  ,n>iberfbi^e(^ni  botouf  obee 
’ ad  I,  exceptibnM  bfefe^  mit  ^eflonb  eintuen^ 
•etuc,  bep  melt^be*  @«^en  nmlitliofflen^^ 

fc&affen# 
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fc|KifenI)<it  bnnn/  cm&iec  ®nal)cn  ic.  l*ag  Ap- 
pclUuifc^  ge^^orfamfle  ^Sitten  ^icmit  pun- 

exceptionis  contra  formalia  Ap^ell. 
fennen  unD  fptec^en , ba§  gegettmdrtige 
bc^®t9nc«rc^en0n»<nben«  ungra^i/  <m 
biefcd  ^oc^prei§U(0e  ^ofjenc^t  crroo^fcn,  ban^ 
nenbero  aniun(bm<n/  bie  ^act^epen  aud;  itt 
©ad)«n/  n>w  fid^  flcbu^m,  ju  perfcibreo/  oba 
b»X>(bnund  gemdf  )u  banbdn/  f^ulbig  unbge* 

baken  fcpn  foUen/  fub  imploratione  debita  Se 
confueta.  Clodii  N.  recufet,  exceptioni  contra 
formalia  Se  defertionis  refpondere,  injungitur  ip(i 
hoc  per  fententiam  afloiiam  juxta  Nro.  8o,  vel 
per  Secretarium  refponno  ipu.extrajudicialiter 
imponitur, -uti  oblervatum  Icimus,  Deinde  Ap- 
pellatus brevibus  duplicat,  & Appellans , A opus 
cA«  triplicat,  licque»  pun(^o  exceptionis  con< 
tra  formalia  Appell,  concludendum  eA , neque 
ulteriora  admittuntur , Aib  poena  rejectionis  Se 
mulCta,  Ord.  Dicaft,  p.  jj.at.  §.i.conf.  J.P.W, 

{I.  f.  t,  23.  §.  foU  aber  te.  D.  Lauterbach  in  CoU 
eg.  tbeor.  Pradico  jf.  fia.  de  except.  Quod  Ii  autem 
circa  formalia  dubia  occurrunt,  neque  de  iis  ex 
aCtis  clare  conAet,  tunc  interdum,  vel  ad  peti- 
tionem vel  ex  officio,  ratione  formalium  decerni- 
tur probatio,  fi  opuseA;  interdum  procefilis  in 
feriptis  ratione  formalium  fimul  obtinet,  fi  cauft 
At  gravis  Se  magni  momenti , cumprimis , fi 
extraneos  concernat,  vel  communitates,  tunc 
tam  ratione  formalium  quam  materialium  Pro- 
ceffiis  in  feriptis  petendus  ac  decernendus,  prouv 
pluribus  expofituin  c. is.  ^.3.  c,is.  f, 2, 

' Gg  Sin 

^ i 
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Sin  igitur  non  nifi  ratione  formalium  probatia 
petitur  & permittitur,  fit  hoc  formula  confueta, 
contenta  in  fententiis  Dicafter,  Nro.  fi.  644.  6gg, 
703.  734-  744-  767.  770»  1030.  ^ iipf.  &C.  apud 
Dn.  Hxberlin.  deinde  ex  rotulo  teflium  in  pro- 
ximis fetrionibus  e(l  agendum',  & caufa,  ratione  ^ 
formalium,  in  genere  decidenda,  per  fententiam, 
^u^m  ffylo  curiz  nominant, devolutoriam,  qua- 
les legi  poffunc  apud  Dn.  Hzbeclin  AVo.  6.333. 493* 
pi7.  & padiqx' refcifTa  etiam  conclunone,  fi  in 
caufa  principali  forte  ab  Nte  rubmiffum , juxta 
Nro  873.  Interdum  fi  appellantes  fpcrant  devo- 
lutionem  caufx  & fententiam  vi£^ricem  , con- 
jungitur, pro  re  nata  . petitio  admiflionis  ad 
probandum,  in  caufa  principali , & ut  a£la  pro' 
prarlc61is,  nempe  loco  libelli  eravatorialis  & litia 
contcflationis,  accipiantur,  kcundum  formulas 
fententiarum  Nro.  gso  iiof.  1106.  uo8*iug.  vid. 
Nro.  f32.  fsf  ggo.  vel  fi  procefius  in  fcriptis  fun- 
datus  a£la  pro  przle^is , accipiuntur,  & idfo- 
Ium  fimul  im()loratur , Dl<  ^crabfc^icbting/A^i-o. 
841.  887.  vel  interdum  probatio  & procemus  in 
fcriptis  in  conjun6lione  peritur  Nro.  uo6.  imo  fi 
formalia  & materialia  in  fcriptis  fimul  tra^ata^ 
jungitur  dcvolutoriz  fcntentia  plane  definitiva  in 
principali,  id  quod  failum  in  Nro.  J04.  6ou  ^ 
d/a.  apud  Dn.  Hxberlin  pofi  latam  autem  fenten« 
tiam  faltem  dovolutoriam , ab  appellato  prx- 
le61io  a6lorum  antea  omifia  efi  imploranda , qua 
fafla  • partes  in  procelTu  orali  procedunt,  uti 
c.ra.  (.  3.  annotatum.  E contra  fi  exceptiones 
contra  formalia  funt  fundatx  ) fertur  fcntentia 

I non 
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non  devolutorU  f.  defenoria,  cum  condemna- 
tione in  expenfas  • & pccna  ordinaria  a > o.  flor. 
Mo.  lopg.  1160.  interdum  imminuitur  hxc 
pana  legalis  ad  dimidiam  panem' 5,  flor,  fi  duat 
cai  U uno  dic  traiht*  Uro.  iff.  saj.  ^34»  vel  c* 
alia  juilacaufa  Nro.gto.  interdum  augetur  ad  lo. 
flor,  fi  du*  juridic*  fruftra  confumt*  Nro. 

&A.  I7t|.  Den  14.  Maji,  conf.  Nro  702.  & in- 
fuper  adduntur  14.  flor,  ob  notoriam  malitiam, 
Nro.  1160.  dc  in  caufa^  Appell.  pon  ^OCf tlvins  do 
A.  17x1.  ben  9.  Septembr.  <pfcu&etet , cont^ 
@(^rff«in/  interdum  autem  absque  poena  reji- 
citur caufa  Nro,  144  F16.  tot6.  & A.  172^*  •• 

Septembr.  denegata  fimul  probatione  frivole  pe- 
• tita  Nro.  474.  W 1098.  Haud  raro  fententia  pro 
parte  devolutoria,  pro  parte  non  devolutoria fer- 
tur, pro  circumflantiis  rerum  Nro.  762.  887» 
loja.  ^ nif/.  cum  autem,  lata  defertoria  fen-^ 
tentia,  ad  remedium  nullitatis  communiter  pro^ 
vocari  foleat , fane  ex  jufla  caufa  fzpe  denega* 
tur,  ne  curfus  juflitix  impediatur , de  quo  c.  21, 
pluribus  agendum,  fin  autem  cauf*  meriti 
ta' fundata  & implorans  bonam  foveat  litem,  ac 
nullitatis  vitio  proceflus fimul  laborer, remedium 
nullitatis  ipfi  haud  invidendum,  ne  rigore  fata- 
lium appellationis  jure  fuo  quzfito  cadat,  fed  . 
potius  ad  dedu^ionem  principalem  'nullitatutn 
prxfcripto  ordine  admittendus  efl,  juxta  fenten- 
tias  permiflivas  in  Nro.  84-  474- S8 3.  927.  ita  UC 
procelTus  in  feriptis  itidem  pro  qualitate  caufz, 
concedi  queat,  Nro.47S*  S88.  interdum  annulla-, 
to  procefTu  jungitur  non  devolutotix  dedu£lio, 
Gg  a prin* 
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principalis  nullitatum  & decernitur  fimul  proba- 
tio AYo.rif^. apud Dn. Haeberlin.  uriA. i747.tm 
4.  Septembr.  dcnuo  judicatum , neque  dcfutit 
exempla,  ubi  'dedu61io  nullitatum  ad  Judicem. 
ii  quo  remiflTa  fuit  Ifrtr.  8t6.  ^ 1119.  Sin  utra- 
que pars  principaliter  appellavit  & primus  appel-. 
lans  contra  alterius  appellationem  poAea  inl«r- 
poGtam  excepit ; tunc  A.  i7Sj.  ben  j.  Maji  fc» 
^ucns  fententia  fuit  publicata : i|l  / p^o 
except.  co^ntra  formalia,  bec  JJJefd>rib/  bo§  QO 

gcnrodrrige  0ac^< , aut^  fo  biel  bie  Wac^Ntm 
anberrifl^  , bc<  «erijdnen  €imt)enbcn«  ungcat^tr  . 
an  biefctJ  ectuac^fen/ 

anjunctjmcn’2c.  • 

— ixxiv.! 

Et , ratione  proccflus , Advocatis  hic , no- 
tandum efl,  ne  immifccant  materialia,  fed  bre» 
vilTimis  traftent  folumnwdo  formalia»  Ord.Di- 
caft;  p.  i.  tit.  3.  §.  2;  hincque  ncc  temere  exci- 
piant,’ piinfto  temeritatis  Appellationum  I,  uti 
aliquando  hoc  fadiam  fcimus  A.iyzj/fed  lau 
devolutoria,&  A.J7t6. btn  i4.Jan.  reformatoria 
fententia  in  principali,  compenfatis  expen(is« 
pronuntiata,  fed,  cum  praevidere  queant, teme- 
ritatem appellationis  non  in  aprico  politam,  ne- 
que caufam  adeo  iniquam  eflfe,  utpropterea  re- 
jicienda (if,  potius  abOmeant,  neque  tempus 
inutiliter  terant,  & ita  abutantur  paragrapho, 
alti  bn  eitier  tC.  J.  P.  w.  p.  1. 1.70.  prout  per  De- 
creta Dicatlerialia  de  A.'i7i6.  ben  a.May,  & A.  ^ 
»718.'  btn  '4.  May  injunflum  , ^20. 

apud 
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apud  Hzbcriin  ia  appead.  confunditur  enim  hoc 
modo  procefTui  adpdlat.  & nqllitatis,  ficuti  for- 
malia & materialia ; Hinc  A.  1 7 14.  ben  1 9.  Aug. 
cauia  ex  officio  recepta , & probatio  petita  in 
principali  decreta,  ut  ita  procclTusin  forma  me- 
lius tra^lari  poffit , reje6lis  exceptionibus  teme- 
ritatis, de  cGCtero  vero  certum  manet,  quod  ap- 
pellatioaes  notoric  frivolae  protinus  rejicienaae 
^(int.  Dominus L.B. a LynckerZ^rc.jpo.  Zieglex 
in  Dicaftice  Cottcl.f3,  Lic»  autem  Appellatus 
contra  formalia  Appell.  vel  plan^  non  vel  non  in 
forma , neque  jullo  tempore  excipiat,  (i  tamen 
judex  defedum  notorium  ex  adlis  videat^ 
potcl^  & debet  appellationem  ex  officio « 
pro^deferra,  pronuntiare,  quia  haec  exceptio, 
ob  dcfe^lum  )urisui£lionis,  retro  reddit  judi- 
cium nullum, & tunc  fententia  interlocutoria fer- 
tur , hifcc  verbis  ; Der  Appellation^/0rt^e/ 
bon  ©^uttgarbt/  iwifcljcn  3dcof)  £ln(ftn/ 
flero /^l^rn  Appelianwn  cine^/  foDonn  ©eorg 
8D?artin  , ©tt)neii)eat  tu  (Btutt/ 

uxorio  nomine,  JStflflgtcn  Appellaien  CUV 
oern^b^il^/  ifll)ietnif/  p6lo  formalium,  ex  officio 
bcr  ©efd^eil) , Oof  JC.  Mro»  I0d3..ut\  faepius  in 
Dkalicrio  judicatum,  v«  g.  beo  9. Septembr.  A, 
1711.  & Deo  ii.Jun.,A.  1714.  M-a,wc>, 

Cc  A.  1 745.  teu  H*  Septembr.  in  caula  Appe^f, 
boo  Cubibjg^burg  / Frifonj  contia  Ferrari , obj 
appellationis  formalia  non  extra  dubitationis 
aleam  pofita  erant , & im^^go  mit  I)enf 

/ a 7.  fl.  30-  kr.  cmta  & pro  t qo  fl. 
yeodita,  ab  atliimat^ribys  ab  N>  ^n>us  vexp  ad 
Gg  3 Summam 
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fummum  pro  30.  fl  xftimata  fuit , hincque  ob 
agnitam  infuper  xHimationem  & probatam  Ix- 
(ionem  enormiflimam , ex  officio  non  devolufo- 
na  lata  cum  poena  10.  flor.  & refufione  expcn* 
farum  a i8.fl.  tj.kr.  juxta  Ord.  Dicafl.p.^.  t. 

§.  f.  t.  21.  f.fin.  Befold.  ad  J.  P.  tv.  p.  t.  th.  nt. 
^ de  appellat.  C-  i.  Gail.  L.  t.  obf  123.  0.  r. 
CS?  obf. 137.  n.i.  ^ obf.  140.  9, 1,  Mynfingcr  cent.i^ 
obf.  f 9.  8^  eent.3.  obf  gg.  Esbach  ad  Carpzov.  p.  r. 
conft.20.  dtf.30.1u4  Confli.  Tub.  g.  Conf  4, 
n.26.  D.  Ludovici  wD/^.  de  fnmtm  appeti.  $.3^. 
conferatur  Ejusdem  ©nlcitUltg  jum  C»vil  ■ Pro- 
cefs  c.  33.  §.  2,  & Mevius  p.  3,  dec.  430.  ubi  ex 
nonnullorum  mente  xqiiius  dicitur,  quod,  fi 
adverfarius  nihil  excipiat  vel  remittat  dcfe^lum, 
neglcftiis  fatalium  nihil  nocere  debeat.  Et  ita 
in  6er  Appellationi  / hon^fibingen/  Sfobi 
©teben/  ^ScFfngtcn  Appcllantcn  / contra  3ncob 
Svamilcrn , ^Sldgcrn  Appellatcn/  ex  eo , quia  Ap- 
pellans neque  in  perfona , neque  per  procura- 
torem, comparuit,  neque  A6la  Appellat,  intra 
to.diesinfinuavit  J.  P.  W.p. /.  t.d^.  & infuper, 
ut  confeflus  & convi£tus , ob  injurias  realcs 
verbales , condemnatus  erat,  J.  P.  W.  p.  1. 1. 70. 
f.  ali  bO  tinet  2C.  Appellatio  in  Dicafterio  bett 
12.  Septembr.  i688.A^ro.  pj. apudHxberlin.  ex 
ofHcio,  prodeferta,  pronunnata fuit , Tubpoena 
5.  flor.  & refufione  expenfarQm  ).  florenorum 
parti  appellatx,  facienda,  cum  bene  in  Summit 
Dicafleriis  fuper  appellationis  defertione  pro- 
nuntiari queat,  fine  appellantis  citatione,  modd 
cx  adlis  de  defertione  conflet,  ficque  illa  notoria 
e ^ ' fit 
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fit  Mevius  p.  4.  dti.  376.  fecusH  non  manifcfla  (it 
dcferiio  Mevius  p..  8.  dtc.  lap.  femper  quoque 
Condemnatio  in  expenfas  fit,  (i  appellatio, ' pro 
non  devoluta  vel  deferta , pronuntiatur , lic^C 
. bonam  caufam  habere  deprehendatur  Ordinat. 
Camer.  p.  3.  tit.  fo.  6.  Mevius  p.  f.  dtc.  2g^.  Be- 
fold.  de  appell.  c.  10.  /.  i.  Scaccia  de  atpell.  c.  10, 
§.  I.  nifi  quod  'rarillime  ex  juHa  caula  expenfae 
tamen  compenfari  queant  Uro.  a/f.  ^33.  840,  mg. 
, apud  Hxberlin.  & A.  i7t|>  beti  14.  & 16.  April 
An.  1747.  ben  9-  Septembr.  & A.  1731.  ben  16. 
Septembr.  non  devoiutoria  lata,  absque  poena 
& expenfist  fed  magiflratus,  qui  fua  iniqua  fen- 
tentia  caufam  principalem,  imo  unicam,  appella- 
tioni  dedit , per  Rekriptum  feparatnm  condem- 
natus fuit  in  expenfas  utrique  pard  ex  proprio 
refundendas,  ' 


§.  XXV. 

^ r 

An  vero  appellatio  recipienda  (it  ? neC  ne  ? 
de  eo  judicat  Dominus  Judax  ad  quem  Lauter- 
bach  3.  ConJ,  igdl  imm.2.  cum  feqq.  34,  ^ 3/, 
Lyncker  Dec.  sgo.  D.  Schweder  in  Di^.  de  renniit» 
Mpellat.  (.  2g.  vid.  c.  10.  §■  i.  Judex  vero  a quo  > 
llatim  ,poA  appellationem  manus  ligatas  habet, 
neque  de  rejicienda  vel  admittenda  appellatione 
cognofcere  valet,  Gail.  L,  1.  obf.i37-  Mynfinger 
crnt.  3,  obf.22.  Zieglcr  hi  Dicafi.  conci,  §.7,  Me- 
vius p.i.  dec.  7,  p. 3.  dec. 74.  p.  4,  dec. 383.  ^ p.  tf. 
dec.  13.  B^D.  Harppr.  yol.  7.  ^onj.  aj.  n.  91.  feqq. 
Lauterb.  ^ 3,  nihil  innovari  pendente  appellat, 

nifi 


y 


\ 
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nifi  quod  incafu,  fi  notoria  defertio  adeft,&  ilU 
extra  omnem  contrbvetfiam  pofita,  Mev.  C.  ff. 
n,  43’  feqq.  D.  Schweder  crt.  Dif^.  §.  ap.  vel  ap- 
pellans ab  appellatione  nondum  introdufla  no- 
torie  receflerit,  jUdex  a quo  in  caufa  procedere 
& fententiam  exeeutioni  dare  queat,  arg.  c.  3.  dt 
doL  ^ Contnmac.  i»  6to.  Lyncker  de  gravam  ex- 
trsjHd.  c.  9.  p»  3.  /.  la.  pag.  776.  maxime  fi  appel- 
latus tellimontum  a jumce  ad  quem  petat  & ju- 
dici k quo  infinuctyde  nondum  introdu^la appel- 
latione in  judicio,  fuperiori  Brunnem  hi  f rocrjfl 
civil.  C.28.  «•  9S.  Meviua  p.  i.  dec.  190.  quo  cafu 
- dehinc,  fi  appellatio  ante  illius  introdu£lionem» 
iterum  deferta,  neque  fatalia  obfervata , neque 
ulla  introdublio  fa61a , multi  Dolores  cognitio  • 
nem  fuper  defertione  judici  i quo  attribuere  ma* 
lunt , clem.  2.  de  apptlUt,  Carpzbv.  p.  i.  cohJI.  30m 
def.  For.fin.  ^in  proce^  tit.  is.  art»  6.  n.  112.  feqq. 
nec  non  L*3.  Re$.  123,  Berlich  p.  i,  conci,  fo.n,  i8f. 
Nicolai  in  Procejf.  FrUeric.  p.  3.  c.  ir.  n.  rp.  6^  20. 
quicquid  hujus  fit;  in  Ducatu  Wiirtembergico 
Judiciis  inferioribus  ii  quo , pofl  appellationem 
femel  interpofitam , potefias  cognofcendt  dead- 
miilione  vel  denegatione  appellationis  fimplici- 
ter  ademta  efi , & fi  illa  frivola  vel  deferta  re- 
putatur , res  ad  Oicaflerium  vel  fi  periculum  in 
mora,  cefiantibus  fellionibus,  ad  Cancellariam, 
deferenda  & declfio  expeflanda  efl ; id  quod  ad 
minimum  femper  fecUrius  & tutius  efl.  Decoc- 
tero  fi  appellatio  recipitur,  fertur  fententia  de- 
volutoria,  ^ cagfa  principalis  in  appellatorio 
deinde  ventilarida',  fin  auten  appellatio  rejicitur, 

- pronun- 
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pronuaciatur  inOj^aHerip  pqipinuniter  fcntentia 
non  devolutoria^imfcrdura  auiciT)  fcntentia  quo* 
que  defertoria , quod  probatur  per  formulas 
NtQ.^gi,  fo6.  apudiDa.MotberUn,qutfen* 

tentiae  in  eo  a fe  invicem  differunt,  quod  nondo- 
volutio  dicat,  jurisdi^ionein./upremi  Judicii 
non  effe  fundatam,  ficque  eflquxAio  jurisdi^iio* 
nii  primaria , dcfcrttbyero  formalia  appeilatiob 
rils  impugnat , ex  mente  Domini  ^ Ludolph  i» 
fur,  Camer.  p'ag.  264.  vel  fecundum  Blumium  iu 
Prosejf.  Camtr.  /.i.  fg  2.  non  devolutio  cfl, 

fi  caufa  ratione  vel  fui  ipfius,  vel  judicis,  vel  li« 
liganttuioi,  vel  Cummas  inappdlabilis  cfl ^ 
propterea  ad  rupremum  judidum  .devolvi  ne^ 
quit;.-defertio  autem  nihil  aliud  efl,  quihn  ap- 
pellationem dercUnquerc  f.  pro  deieli^o  habent, 
aut  eidem  renunciare ; bit  Appcllation  ber(o|]eit/ 
ft(^  bet  Appellation  begebtn  / ton  ba  AppeiJa- 
tion  aMebdt/  ftefoUen  loffen  tc.  id  quoa  variis 
modis  mrrpoicfl^  uti  BIumit»  ia  ft-3,  mqae  16, 
V decem  aifeic  modoa  defertiontav.  g.  fi  fatalia 
hon  obfervaiai  vel  exprefse  vel  taciti  appellatio- 
ni renunciatum,  vel  attentatum  commifrum,hxc- 
que  fentent^  defertoria  ita  comparata  efl,  ut  ab 
ea,  caettris  paribus,  ulterius* appellari  queat, 
cumprimis  fi  i definitiva  prima  vice  appellatumi 
juxta  Myofingcfum  ctat^g.  obf^  36.  ibique 
Fabricium  Gail./ib.i.od/.i^;.  poflLyncterum  Bc 
Vogrium  NoftraConfil.Tub.  ybls>  Coaf.4.  a,iy, 
/M^.  add.Chriffin.  fbir.  Dec.Beb.37^  Brunnent. 
M L.  6,  a.  j.  MOivoJo  ^ mando  judtx , ubi  atl- 
mmant , quod  dcltrtoria  (ementia,  utplurimum 
vioa  definitive  habeam  vel  plane  definitiva  fit. 

' Mh  .Cap.IX, 
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. GAP.  IX. 
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Dc  comtiiunionc  appellationis. . 
SUMMARIA. 

i.  1.  Exhibet  iura  commu- 1 $.x.  Reauilita  Sc 
. nionis  appellationis  &!$•}.  addit,  quomodopr*. 
liwmulaia  pscionis*  | cedendum. 

^ §.1. 

SI  appellatio  re^e  fe  habet,  ncque  juriidi£Ito 
fundata  , tunc  appellatus  deliberare  debet , 
‘Wn  itidem  fit  gravatus  ? & annon  propterea  ipfi 
.•xpediat,  communionem  appellationis  facere? 

. cum  appdiato  beneficium  appellationis  conrimu- 
nefit,  ita  ut,  fine  nova  fpeciali  appellatione, 
appellatus  polfit  adhxrere  appellationi  ab  appel- 
lante interpoGtx,  eamque  profequi , perinde  ac  fi 
ipfcmet  ab  initio  intra  deccndium  appellafTei 
C.  de  apptUM.  Gail.  lib.  i.  obf.  laa.  Mynfin^ 

• gercMt.a.  oif.at.  ideb  ipfi  integrum  efi.adcom- 
imunioncm  appellationis  confijgcre ; Stryk  Di^, 

, de  commMH.  appellat,  c.  i «.  36.  ^ c.  3.  n.  ^6.  f».  ^ 
fp.  Textor  ta  Difp.  de  bentfic.  aibertadi  appellat 
I ffr.  32,  - Sin  igitur  communieaem  ’ appellationis 
* eligat  & fibi  proluturam  fperet,  debet  fedecla-  ' 
lare  Sl  petere  admillionem , poft  fa^Vura  recen- 
fitum,'&  fimul  offerre,  & deinde  folverc  dimi- 
diam p.irtem  fporiularum , cism  antei  non  au- 
tdiatur  in  Judicio  Ord.  Dicafi»  f-#*  J*  P. 
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f.  I.  t.  66.  Befold.  dt  apDtIiat.  c.  f.  §.  f.  D.  Stryk. 
ta  Di^  de  commUH,  appellat,  c.  3.  hoc  modd : > Xyh 
, nun  gleiA  Appellam  leitu  Urfac^  }tt  appelliim 
ae^aht/  fo  ft9(f^  ho4>t)on  il)me  auf  feint 

fal)r/  bo4)  temere,  gefdj^e^en.  ^a4it)(nte  abec 
tr  ^idgec  Appellat  ftdb  nxit  mebt  a(^  bci;  Appel- 
lant burcb  tlctbel  b(fcbn>ebrt  oefinbe ; fo 
et  in  bcr  untettbdnigen  ^offnund/  be^  ben^cti 
communit  appellar,  fdbigunb  tb(i(bdffiig  |UM»et# 

ben/  n>ieec  bann  €uer  @noben».  umb  b^en 
^uldpno/  gcborfamtiwoUe  erfiK^etunb/ ui^e^ 
labinng  bet  bdibtbeiltgen  ^oflen/  toeaen^io^ 
fung  bet  A61en  unb  ^(egrQ)db</  beften^  bi^ 
|l(b  onerbotten  bnben , fub  imploratione  • vel  fi 
fumtna  eil  incern, addit  oblationem  ulteriorem, 
fi  major  funtma  debeatur,  quod  fi  autem  pauper 
(it,  fufficit oblatio,  ac  nihil  folvere  debet;  fi  v.  g. 
'juramentum  paupertatis  in  prima  infiantia  pnefli* 
tum.uti  A.  1714.  brn  to  Aug.  fadum,vel  injungi- 
tur demum  in  appellat.  Nro.  664.  apud  Haeberlin. 
An  autem,  quoad  cothmunionetn  Ac  adhxfionein 
appellationis,  fumma  appellabilis  f.  gravamen 
tale  infpecie  quoque  requiratur,  ut  verx  alte- 
rius appellationi  adhxrere  liceat,  videtur  affir- 
mare Befold  adJ.P.fK p, i.  tb. itp.  Ac  quia  in  re- 
conventione  50.  fl.  exiguntur  r.  f. /.p.  In  fu- 
'premo  ver6  Dicaflerio  A*  17x4.  ben  |o.  Aug.  in 
caufa  Appellar.  oon®tuttgarbt/9<eindb(^  contra 
ISbbmen  / fumma  appellabilis > haud  deliderara 
fuit,  quia  unio  devolvit  caufam  aliks  nonappel- 
labilem  Stryk  de  ceeraiM.  apptU.  e.  3:  v.  f.u 

'a)  qaia principalia  tenet  appellatio,  ergo  quo^ 

Hh  a que 


ii44  •“  ^ CKp.  rx. 

^ue  a4hzGo,  ccu  accefforia  L,  4f,  it  L.  179, 
ieR.L  ] ) quia  Befoldus  it  appellat,  c.f,  /.  f.  ad 
txpenfas  recuperandas  admittit ' communioncin 
appeUationis,  4)  quia  ufurarum  & interefle  pa- 
ititio  connexa'  eA , cum  caufa  principali  & 5 } 
ratione  ufurarum  & InterefTe  fententia,  quzpne* 
‘termiGt  ufuras  , etiam  One  adhzOone  reformari ' 
poteA  c.  g.  jf.  I.  y c.  i^.  /.  f.  Hinc  in.fupra  al- 
legata caufa,  ob  omdlam  adjudicationem  ufura- 
*rum  & intereOTe  coaununio  appellattonit  admiAa 
cA,i&  interefle  adjudicatum,  cum  vi  claufuix 
Calutaris  petitum  fuerit  MynOnger  cnrt.  a.  ejr/aa, 
Gail.  la.  I.  o/)f.  ifi,  sMin.  ai.  Stryk.  §.  9.  de  edendo, 
*Sed  tamen  hzc  petitio,  poAfadium  recenOtumi 
aate  tamen  prxieflionem  Adorum  fleri  debet, 
fJ.B.W.  pati. t.  Ut,  6 fi,  §.  nxmtt/  nam  poA  pra- 
Icdionem  Adorum , liclt  iis  nondum  contcAata, 
communio  appeliattonis  non  amplius  concedi- 
tur, uCiin  DicaAerio  judicatum  A,-it9}<  l)tn  a. 
Apnl.  Bdcer  0.6.  D.34,  tb.  107.  Et  fl  quis  con^ 
tra  formalia  excipit,  vel  non  petit  communio- 
nem oppell,  ante  prcledionem  Adorum;  licit 
proteAetur^  fein  eventum  communem  appella- 
ifonem  refervare,  non  auditur,  uti  Anno  i644> 
Ben  tt.Novembr.  in  caufa  Appell.  Q^omtr/  con- 
tra SSac^ettt^  in  DicaAerio  decifum.  Quando 
«nim  appellatus  appellationem  vel  impugnaverit 
aut  oppofltis  de  fertae  dc  non  devolutionis  exce- 
ptionibus non  admitti  petierit,  tunc  appellatus, 
invita  parte  adverla,  appellationem  femel  intro- 
dudam  profequi  nequit  $ ctim  nemo  ex  eo  de- 
beat fhidua  confequi , quod  nifus  ^ expug- 
i : ‘nare. 
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nare , eap.ji,  de  reg,  jur.  in  dto.  Scaccia  de  appeU, 
Q.  17.  Um.n.  wm,  10;.  O.  D,  Schweder  ia  Di^. 
de  reaimtiat.  appelL  f»it. 


Et  ut  locum  habeat  eommunio  appellationis 
f orro  cA  neceflarium,  ut  fentcnttam  neque  vec* 
bis  neque  faAis  agnoverit,  neque  gratias  egerit, 
pro  (entenda , . Ordiiu  Dicaft.  p,  3,.  t.  4.  /.  2,  Jus 
Provinciale  Wiirt.  p.  t.t.  66.  §.  Wdnn  (in 

tc.  Bacerus  Cl  6.  i.  34.  tb.  §07»  Befold.  «i 
/.  P.IV.p. I.  tb,ug.  ^ de appeU.  c.r.  /.f.  1^9.467, 
^ 634-  fruAra  diflentiente  Wehnero  voc.  b(^' 
boncfcn.  fecus  videtur,  fi  faltem  pro  publicatio- 
ne rententis,'bOt  Me  ^(tttUhUflg/  gratias  egerit' 
absque  acceptatione  Miro.  gn.  apud  Hzbcrlin.  vel 
procurator  absque  mandato  gratias  egit  Mr.toog» 
fi  tamen  faltem  k nonnullis  diverfis  & feparatis 
capitulis  appellatum , fecus  H connexa  funt* 
communio  enim  & unio  rei  caulas  devolvit,  quae 
alias  non  devolverentur , D.Stryk.  ia  Di(p.  de 
tomman.  appell,  c.  3.  a.  6j.  entn  feM^ , tunc  appel* 
latus  eatenus  faltem  uti  potefl  hoc  beneficio  com- 
munis appellationis  . &,  quoad ; reliqua  capita, 
a quibas  non  appellatum,  adefi  res  judicata, 
Ordin.  Dicafl.  p.  3- 1-  4*  /.  a.  J*  P.  W".  p.  1. 1.  <5d. 
f-  fo  min.  Befold.  ad  f.  if'.  p.  i.  tb.  tig,  tg  de  ap^ 
pell.c.f.  iif.  Dn.ihfncker  dee.  1474.  D.^tryk,  < 
de  coimTUM.  appellat,  c.3.  a.  61.  tuqae  ad  a.  go.  Et 
fi  utraque  pars  principaliter  appellat , i nonnul- 
lis capitibus,  tunc  utraque  potefi  facere  commu* 
nionem  appeliationis  Ord.  Dicafi.  p.3*  i- 4-  /> 

L Hh  I j.P.W, 


' esp.  rx. 


V 
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J.  P.  W.  p.  I.  t.  66.  5.  wofern.  in  quo  de  jure 
communi  contrarium  Aatuit,  D.  St^k*  i»  Dif^ 
de  commuH.  apptU.  c.  j.  ».  Ht.  feqq.  quia  per  appel- 
lationem propriam  renuntiallc  ccnfetur  huic  be- 
neficio t cum  provifio  hominis  faciat  cefTare  pro- 
vifionem  Legis,  nifi capitula  connexa  fint,  im6,  > 
ii  una  pars  informiter  appellaverit,  tamen  ad  hoc 
beneficium  communis  appellationis  adhuc  con- 
fugere potcfl,  Ord.Dicafi  V.  §.4- 
p.  I.  t.  66.  (.  fm.  Neque  noc  beneficium  com- 
munis appellationis  tertio  adimitur  neque  dene- 
gari potcfl,  licit  appellans  deinde  renuntiet  ap- 
pellationimodo  fit  interlocutoria  fententia  & 
judex  illi  nondum  detulerit  Mevius  p.  6.  dec.  tqu 
n.8.  Scaccia  de  appellat,  q.  17.  Um.  2.0.10}.  D.  D. 
Schv^tderiaDUp.  derentioc.apptU  f.iu  vel  qu^ 
ad  fententiara  definitivam  , intra  decendium  ad- 
hzferit  appellatus  D.  Stryk.  de  commiui.  appellat* 
e.  3*  «om  26.  cisw  ftqq  D.  D.  Schwcder  ia  Di^.  de 
retmaciat  apptlL  §.ii.  Dn.a  Lyncker  ia  Dec.  f ea* 
M76.  vel  res  non  amplius  iit  integra  • fed  appel- 
lans appellationem  profequi  inchoaverit  & pars 
wpcllata,  ad  prorecutionem  appellationis,  citata 
M*  tunc  enim  renuntiatio , in  praejudicium  ap- 
pellati, ob  jus  femei;  quzfitum , non  admittitur; 
fed, invita  p^te appellante,  appellationem  fcmel 
introducam  profequitur  appellatus  Brederod  de 
appeUat.  p.  2.  tit.  10.  p 2B6.  > D.  D.  Schweder  %*so* 
9 f.  II.  ubi  tres  limitationes  affert  nifi  1)  ipfe 
in /enuntiationem  confenferit  c.  ?r.  de  R. /•  ia6to* 
▼el  3)  nihil  appellati  interiit ; vel  ; ) appellatio- 
nem impugnaverit,  arg.  L.i*dt  appell.  unpiead. 

vid.  > 
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vid.  jf.i.  Befold  ad/.  P.i^.  p.M.  th.V4.  E» 
hoc  fuit  confideratum  in  caufa  Appellat.  t>OII 
^ti§g«rb«  * Jgianbwtrcf^  |u 
0futtgart)t/  JBcflagten  Appdlanwn, 
^ann^^ernten  eon^epbe^ijeim, 

TO«t  ^wfc^afft,  Plagem  Appcllawti/  a.  171^, 
btn  7-  Jul.  Idem  dicit  Befoldua  ad  /.  P.  m p,  j, 
th.ti4,  n,  ob  contumaciam  appellantis , appcl* 
latio,  prodeferta,  habeatur  Gail. ixj. 
M.30.  Ita  in  caufa  Appellationis  bon^nittlingen/ 
S25int<(  contra  communio  appclia* 

tionisadmilTa  A.I7S2.  Dto  it.Maji,  heeta^ai 
judice  haud  petita  fed  faltem  in  ber  ^mttirchrei^ 
hett|/  & aAa  pofl  denunciationem  elaplis  >e. 
diebus  demum  prxfentata- erant ; quas  informi* 
tates  T.  haud  adduxit,  fed  filentio  omifit.  Cum  au* 
tem  hoc  in  cafu  appellatio  deferta  dicatur  Rodin{ 
in  Cmn.  lib.  1.  tit,  3f.  §,  3.  Blum  in  Procejf.  Cam^ 
tit.  ft.  R.  d.  & Ttus  profequi  valeat  appellatio* 
• nem  d 'fertam  Stryk  dt,  Difp.  c.  3.  ».  36.  Pg  S4> 
Schweder  alkg.  Difp.  /.  11.  ideo  ad  profecutio- 
nem  appellationis,  vi  communionis,  admilfus, 
vix  tamen  in  favorem  Ntis  , qui  appellationem 
deferuit,  hic  aliquid  decerni  poteft,  Roding 
Pand.  Cam.  tit.sf,  ^3.  Blum  cU.  6.  anm.  ' 

§•  III.. 

Sin  altera  pars  excipiat  neque  fponte  com- 
munionem appellationis  admittere  velit,  v,  gr. 
quia  appellatus  gratias  egit,  pro  fententia  &c. 
tunc  caufas , ctr  non  admittenda  fit  communio 
■/  appel- 


.14S  » 

appellsitionis,  ordine  deducere  & ita  petexe  de- 
bet. Appellaten  g^foUen ; t>ad  Bene- 

ficium communionis  ippellationis  )U  etgtCiffCRy 
fh  mutbe  imt  Appellant  in  bcffen  guttHpjaiga 
ein  # unD  Sugeflelittng  Crine  0*n>utiflCeit  m(4en, 
wann  et  ni^t  Dcfim  wd^tmdgige  Urfac^  ^e; 
tveiUn  abee  m Fa«o  ric^tig/  t)a§  AppelUt  bct 
Uetbel  flcbbebaiKCeJ/  unb  fold^e  Dabur^  agnofci- 
wt  2C.  tnitbitt  bep  bi^n  Unibfldnbwbie  copmu*- 
nio  appeUationis  pon  fclbOen  tt^df^UC/  unb  nid)t 
mebtftatt  finben  Cbnne,  aldn>«l  AppeUanteuct 
©naben  Excell.  &c.  in  UntcctbdnigCeit  jebettcn 
^aben/  ble  communionem  ajppellationis  abm^ 

Icblnaen  unb  ju  erCennen,  m gtftam 

(Sacbennad)/  nitbt^attfinbe,  fonbetnbic^ 
(bepen , 9vecbtli(^et  Orbnung  nac^),  furjufal)ten 
.fdbulbig  fepn  foUen/  fub  imploratione  confuets, 
& utraque  pars  brevem  recellum  fuperaddete  & 
Xubmittere  fimul  valet « uti  A.  i7z4>ben  3®- ■^'^8* 
obfervatum.  Et  tunc  tandem  per  interlocuto- 
riam  res  deciditur . hunc  feri  in  modum  : ba§ 
bec  Appellatifc^  etlegung  bcr 

tMiaen  Appellation«^5Co|len,  ad  communionem 
appdlationis  biemit  jugelaffen  fepn  folle , un  in 
caufa  Appeil.  ponl5otnpat  / Sobdtm  Ultlcb  Sin# 
cCen/  JBeflagten  Appellamen/  contra  ^errn  5ln# 
ton  3obann  bon  5®«(mann/  Obtljlen,  ^tldgem 
Appellaten/  failum  Nro.  loo).  &A.  1709.  beil 
4.  Martii  cothmunio  appellationis , per  interlo- 
cutoriam,  concclfa.  Et  tunc  nominatur 
Appellant  / uti  A.  1710.  bcn  8.  April.  Sententia 
latar  3n  bw  Appellationi#  bon  Urocb/ 

iTOifcbw 
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■jttMfctxn  5D?id)ael  J8ri^nt)(cin , ISurqcrfic^cn  3mv 
wo^ncrn  juSBiirtinflcn/  Uradi)er2(mt</ 
Appellanren  cined , fobann  -?)ann<  Serg  ®citt/ 
5ern/  au(()55ut9ecn  bafelbfttn,  SJeftagteti  TO# 
Appellamen  anl)crn^b«if^/  lf^!)ifniitaflera^r< 
Brindca  nacb/  mit  Urtl^l  sur(d()t  erfannt^  bcjf 
t)on  Dem  SKicbtec  borider  Inftanz  mit  miegefprod)(< 
ncrUrtbel  ube(  geuribelt/  Mn  bem  ^it^ppelian- 
tenmobi  babon  appeiiitt/  tmb  in  ber  >poupt^ 
baf  btr  ^eFin^tt  Appellant  t>on 
ber  miber  t(m  ange^en  j^fng  noQlg  ju  abfolvi  • 
ren,  inmajfm  mir  ibn  bnbon  bitniit  abfolvirett/ 
btt^flnltcn  unb  aifo  / bcif  ic.  Aro.  104^.  apud 
Hsberlin.  uti  plures  fententiac  proflant  apud  Dn. 
Haeberlin.  Aro.  621.  664.  q\6.  pts.  pr6,  ^64,  J040. 
odd.  Aro.  pt2.  ubi  injunaafuic,  interdum  ver6 
communio  appellationis  denegatur  AYt/pf.  quod 
itidem  obfervatum  A.  172}.  bcn  7,  April , ubi 
communio  appellationis  & dedu^ie  principalii 
nullitatum  denegata,  & A.  1726.  b«n  aj.  Maji* 
Trin  ^obln  f itidem  communio  appe|lationi$ 
denegata  futt , cum  gravamen  alterum  folum- 
modoT.^fn^Iin  concernebat,  neque  connexio- 
nem habebat  cum  a<5lionc  contra  N.  intentata, 
ita  ut  eatenus  res  judicata  adfuerit.  Et  interduqa 
quxlibet  pars  principaliter  in  nonnullis  capitibus 
.appellat,  & fepatata  a^  exhibet,  uti  fa£l^ 
A.  tyig.ben  i7.April,  & bm<8.Maji.  Tertius 
ouoque  adhzrere  potefl  appellationi  intra decen- 
dium , pro  Tuo  interelle,  O.  Stryk  de  comtatm.  af» 
pell,  c.  4.  n.  /7.  cumftqq.  imo  licet  neque  adhx^- 
- nt|al(erius  appellationi,  tamen  is  illam  profequi 

Ii  potefl 
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poicd  appellationem  ab  alio  interpofitam , L, 

2.  it  appfil.  Stryk  de  commun.  appell.  c.  a.  n.  62*  ■■ 

cum  jeqq.  conf.  Textor  in  Diip.  de  benefic.  adbi^» 
rend,  appellat.  OiSp.  XXXyU.  U yoL  D.Frantzkii 
. Difp.  Qiefi.  de  commodis  ^ incommodis  ex  adb^fiont 
appellationis  in  Dartes  litigaatef  rediadjatibm  occs- 
fooe  L,  fia.  C.  de  appellat. 

CAP.  X.  . 


Dc  Attentatis. 


SUMMARIA. 


{.  I.  Eflc£hit  appellationis 
eft  furpeniio  juritdidio* 
■is,  &,  quicquid  fit  intra 
dcccndiumSc  poft  appel- 
lationem, e(l  attentatum 
tc  revocandum , ubitbr- 


mulx  petitionum  finul 
exhibentur, 

2.  Sed  tamen  in  fententia 
demnm  prineipali,  fi  non 
notorium,  interdum  cei^ 
fat  8c  in  fcriptis  peragitur 
1 proceffus.  . 


s.  I. 


IN  Ducatu  Wurtembergico  fupplica  pro  de- 
cernendis plenariis  appellationis  procedibus, 
citatione,  inhibitione  & compulforialibus  &c. 
•haud  neceflTaria  efl,  neque  proceffus  ita  decer- 
nuntur, uti  in  fupremis  Imperii Dicaderiisac Ju- 
dicis Provincialibus,  Rothwilano  aliisque  in  ufu 
efl,  fed  quam  primum  appellatum  e(l,  adfu- 
p^emum  tribunal,  appellationum,  omnes  judices 
: primx  indantix  in  toto  Ducatu  provocationibus 

. . deferre 
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deferre , a£ta  tradere  tc  ab  omni  cognitione  dc 
'cxecutione  quiefeere  debent , id  quod  in  juribus 
ficReferiptis  ipfis. graviter  in jun6^um  legitur,  in*  ' 
terdum  tamen,  li  judex  vel  partes  attentant, 
cumprimis,  fi  Dicaflerium  haud  convocatum, 
ad  Izfz  parcis  petitionem  inhibitoriales  ad  judi- 
cem i quo  vel  przfeflum  bene  decerni  poliunt, 
id  quod  docent  Nro.  4Sf.  ^ 4P4>  ficuti  compulfo- 
rialcs  e.8.  f.  De  jure  quoque  coifiuni  effe£his 
interpofitz  appellationis , ratione  judicis  a quo, 
per  fe  patet  & in  eo  confiflit,  ut  ipfius  jurisdi- 
^io,  quoad  illam  caufam , fufpendatur,  illeque^ 
Hatim  manus  ligatas  habeat,  L.  i ; ad  St.  Titr- 

fiU.  L.  peo.  di  appeU.  ^ L.}.  ^ }2.  Cod.  ibidem. 

C. 7.  eodem  ia  6to.  BIum  ia  proceff.  Camer.tit.  f|.' 
f.io.  ^ feqq.  Ch  Lauterbach  iuCoUeg.  tbeor.  pra* 
Sko  $.  I.  ad  tlt.  tr.  ntbii  innovari  apptu.  interp.  ubi 
ampliat,  licet  inhibitio  nondum  emanaverit,  vid. 

D.  Klein.  Difp.  de  inbibit.  iud.  in  cauf.  appeU.  c.  r. 
a.  id.feqq.  ^ c.j.  n.7.  aut  quamvis  fuperior  in- 
formationem ab  illa  requifiveric  & nondum  il* 
lam  receperit,  aut  judex  inferior  plane  frivolam, 
putaverit,  ficque  apofiolos  refutatorios  dederit; 
Judex  enim  fuperior  de  eo  judicare  debet,  an 
appellatio  recipienda  nec  ne  ? Befold,  de  appellat» 
c.  n.  r.  Brunnem.  in  procejf.  civil.  c.  38.  nam.  ei* 
eam  feqq.  Mevius  p.3.  dec.  74.  Ziegler  inDicaftKe 
conci.  f2.  /.7.  quod  fi  tamen  judex  de  fadio  ap- 
pellationem rejecerit , ^ reje^a  appellatione  de- 
nu6  ob  novum  gravamen  appellandum  ell,  D. 

.Stryk  in  iatrodaQ.  ai  prax.  For.  c.  23.  jf.p.  'Brun- 
nem.  ja  Proeejfa  civili  c.  28.  nam.  u.  Mynfihger 
. Ii  a cent.a. 


• Cap.  M* 

UKt.2.  »hf.4fi.  ibiifu  Fabricius.  Refoid  dt  apptUat. 
«,  n.  u Mevius  p.  f.  dec.  2ig.  Ludovici  in  bec 
€inilitun9  Clwi-PrBcr/J  c.  aj.  /.  p.  imo  k re- 
jc^ionis  reje^ione  & ita  conrequenter  iterum 
appellandum  effe  tutius  judicant,  quamvis  ad 
parcendos  fumtut  & ne  circulus  in  infinitum  iia^ 
femel  pro  fcmper  ab  omnibus  ferendis  (ententiis 
tejicreniibus  appellationem  provocandcMn  cfTe 
cautelz  loco  commendant ; Sin  autem  appefUs- 
tio  repulfa  fit,  & quis  appellastonem  k reje* 
Aione  omiferit , judex  ad  quem  nihilominuf 
appelladoncm  admittere  valet,  ita  ut  deinde  in 
^premo  judicio  juflificari  queat  Mevius  p.  p. 
drc.  Brunnem.  ad  L.  ptn.  ».g.  da  appell.  reeip» 
cum  judex  a quo  (uper  appellattonis  devolutione 
judjcare  nequeat,  neque propterea  omiiTa  appel- 
latio 4 reje^ione , privare  queat  apfpellantem  ap* 
peliationis  beneficio,  & infuper  jurisdi Aio  juat- 
eis  4 quo  per  appellationem  jam  fufpenfa  (it 
Uineque , (i  intra  decendium  & poft  faAam  ap* 
- peliationem  J.  P.  W.  p.  r.  t.  72.  pr.  ejusque  in^ 
«luationem  c.  g.§.ui  judice  vel  partibus  N,  vel 
Tto  attentata  faAa  & prior  flatus  immutatus, 
Cunc  pofl  juftiflcata  formalia,  Ord.  Dicafl.  p.  j. 
Lf,  § g»  Befold  ad  j.  p.  U'.  p,  i.  tb.  i7g.  ubi  ita 
iudicatum  dicit , ante  libellum  gravatorialem  illa 
proponi  pofTunc  & reduAio  in  priflinum  Aatum 
petitur , cum  refufione  expenfarum  & danmo- 
aum,  & fane,  antequam  pars  attentans  in  cau£i 
principali  auditur,  reflitutio  efl  facienda , modo 
attentata  flatim  probari  queant  & notoria  fint, 
Ord. Oicafl.f t.g*  /•  P*  ^ d.f»  /•  g>  J. 

p,  t. 
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p.  I.  t 7?.  §•  Un&  8^  frqq.  & formari 

fotcH  eapropcer  libdiufi  attentatorum.  Attenta* 
fetl^5\l09/  (cquenwm  in  modum : P.P. 
pdlant  )Ui  ^a«pt«@a^ef(|>Niteu  fan ; fo  mttf 
It  ®ncn  ^od^ptwff.  DicaJtero  otmoc^  in  Untew 
ansclgen/  t»ii  Dnf  Appelht  tmict#» 
fan&fn , innet  benen  jm  incerpoB  rong  b«  Ap- 
peliationin  bene«9iC(<)ten/  ongefibtenief>e«^(U' 
9en^  ibme  A^llanten  itrfVinent  nKeiniqtn  ^8eft| 
bet  fhriftlgen  ‘2aJiifin  $u  rurbiren , unb  bal  4)eii/ 
nncb  3nnbalt  Det  Urt^el  / einju^>#iin^ , tote  bit 
Sfniag  Del  mel)teren  oueintetfet.  ^eflen  nber 
nun  oufbiefe  ^eifeein  e#enbobrel  Attentatum 
biganqin  toorben;  ein  fhitbd  dbit  bot  oOen!S!)tny 
jen  toiebet  aufiubeben,  unb  oOei  in  alten0tnnb 
)it  feben,  toic  e^  iutSdt  bet  aulqefprocbenenUr«* 
f bcl  fletoifen ; 2il6  roill  a ppeiiam  ^uer  ® nnben  )c. 
untenbnnig  aeborfain|len  flngerufen 
ben/in  puneto  Attentatorum,  juetfennen  unbiu 
fpredben/  ba§  bie  Attentata  por  allen  ©ingen  yi 
revociren  unb  abjufcbflffen , m«ib«n  bir  Appellat 
ftbulbig  unb  gebniten  fepn  folle , Pot  ^erbanb/ 
lung  bet  J^aupU(^ad)t,  bal  ^eu  nlfo  gUicb 
bet  berau^  )u  9iben/  unb  alle$  tpiebet  in  pri  Amuro 
patum  |U  fe^en  / iub  refuHone  expenfarum  8c 
imploratione , ialva  poena  fjfcali.  JVd  hatc  altae 
quz  utilia  fibi  credit,  reponere  8t  d>foIutioneA 
petere  potei^  hoc  modo.:  SOoeUbem  dflem  na® 
Pt  Appellat  Suet  ©nabert/  Exceli.  &c,  gel)otfomf 
unb  anqeledentlid^fl  erfut^et  bdben  tPoOe/  ibntpoo 
ber  tpiber  ibn  onfleflellten  Attentaten  #^lag , mit 
^iebetfebtutiD  aOeS  itoflen  urtb  , sn 

li  I imr 


au  ‘ 

' ■ ■■  ■ ■ ■ 

entbinben , unfc  Appellantw  ju  n)eU<tet  vi^atiD^» 
fung/  n>ie  ^td)i  gcbu^cet  / on^umeifen.  Sub  inv.. 
ploratione  folita  , deinde  replicatur  Sr  duplica» 
|ur,  (i  oput  efl  Ordin.Dicafter.  p.  3,  tit.  f.  § ao« 
fubfequitur  deinde  fententia  vel  condemnatona; 
quales  latzinA^ro.  108.^^.620.  etiamfi  a ju- 
dice attentatum  commiflum  A^e  620.  vel  abfo- 
lutoria  ab  attentatis,  AVo.  fft.  ^ fif7.,apud  Kz- 
berlin,  interdum  parcim  abfoiutoria,  parcim  con- 
demnatoria,  fl  ab  unaque  parte  attentata  addu- 
cuntur, Ato.  ffa.  I 

. i-  , ' S».  U.  • 

Quod  n ver6  attentata  non  notoria  neque 
in  continenti  probari , nec  k caufa  principali 
commode  feparari  pbffint,  fcd  altiorem  indagi- 
nem requirant,  tunc  rejiciuntur  ad  caufam  prin- 
cipalem ^0.  66i./f6.p6f.8c  171?.  ben  17-jApril, 
pariter  ita  judicatum,  ficque  pofl  przledionem 
Aliorum , > cuna  caufa  principali , fimu)  propo- 
nuntur, & deciduntur,  ita  ut  petitum,  in  pun6lo 
attentatorum,  cum  principali  conjungatur,  Ord. 
Dicaft.  p.j.  t.f.  5. 9.  ].P.'W.  p.i.t.  /2.  $ fin  Bc- 
fold.  Je  appeti,  c.  12.  f.f.  prout  failum  in  caufa 
Appellationis  ©tuttc|dtbt  / 3olj(Uin  J^cinricb 
fenDac^^/  ^)cmbeI^ntann/Q5orPIdg«n  Appelhn- 
teti/  mlber  ©iril^opl)  , ©olb^JlrbcIfern'/ 
.QBorbcPIagtcn  ApptIIaten , A.  1 709.  ben  1 j.Feb  , 
ubi  reditutio  attentati , in  fententia  confirmato,- 
'ria  appellanti , fimul  injunAa  & poena  3,  flpren. 
'ij.Kr.  dicata  fuit,  AYe>99^«  uti  quoque  in  AYo^ 
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64^.730.  ^ ggg.  apuc  Dn  Hcberlin-Ceffatquo- 
< qucpiane  attenutum.liis.  qui  attentati  incufa*. 
.tur,')ure  fuo  utatur  & poffeffionein  fuam  con- 
tinuet, camque  tuetatur  ac  confervet  D.  Majec 
; is  Di^.  de  attentatu  c.  f.  D.  Schweder  in  Difp.  de 
. rrswst.  appell.  f.  i7<  19/  Befold.  de  appell.  c.  17. 

. n.j.  Gail.  lib.i.  n.  10.  & obj.  i4f.  nam.  i. 

Meviua  p.3  dec.  6g.  s 7/^  dec.188. 

‘Blum.  in  Procejf.  CameraJi  tit.  g?,  n.  109.  tit.  f j. 

'•  s.  n.  uti  judicatum  bett  >0,  jul.  A.  jn  Re- 

' miflion«jf0acf)tn/ jrolfd'en  «^errn  JSurgermcb' 

■ flern  unb  )u  €§liit({tn/  jtldgent/  unb  bie 
‘ U9fct€l6(lcr2(b<lbctgifd)eg(ccfen  S^Uunb  2(lt- 
' bac^/  Notandum  hic  quoque  eil, 

• (i  punctus  formalium  in  fcripcis  peragendus,  Sc 
' res  extraneos  concernat  Ord.  Dicaft.p.^.  t.fi/.j. 

- quod  tunc  etiam,  pun^s  attentatorum,  (imul 
in  fcriptis  tranandus  fit,  quia»  antequam  atten- 
' tata  ventilari  pofTmt , formalia  juRificata  effe  de- 
b‘<  t.  Et  ira  in  DicaiVerio  in  caufa  Appell.  POn 
©6ppi»t<icn/  55uigrtmeii^«n  unb  .©ericbt  btt 
; 0tcibt  €antflat>t,  QJocflfl^crn  unb  ^tac^bcfla^i» 
teti  Appellentcn  Unb  Appellaten/  contra  ^PJt/ 
tmb  SWeifiet  beti  @t.  Sot^orinn  43o)pi* 
tali  ju  Sglingen  / Q3otbeHaqttn  unb 
. geni  Appellaten/  unbrefp.  Appellanten/  judica- 
vtum  & A.  1 7 • 8.  ben  1 8.  Maji , pundus  quoque 
attentatorum  ..formalium > & materialium , ad 
procilTum  in  fcriptis  peragendum , delegatus* 
J/eo  1207-  Uti  quoque  A.  1718.  ben  it.  Martii» 
in  caufa  Appell.  pon  0tuttgd(bt/  pundus  atten- 
. latorum  in  fcriptis  tradatus  fuit.  Interdum  fen- 

lentiai 


Caff.  YU 


Centiz  devohitoric  jungitur  pundus  attemito- 
rum  M’0.  vel  caufa  fimul  ad  judicetn  a quo 
remittitur , Hrt>.  630.  Interdum , mit  Dermal^ 
'^^9t9rtltft|uilg  (td  Pun^li  attentatorum,  oculaiis 
infpe^io  & probatio,  decernitur  , ubi  aAa  fkltt 
btC  Gravatorial*  jtkig  utib  Litis  •Conteflation. 
pro  przledtis  accipiuntur,  juxta  formulam  - 

• Iit/,  vel  interdum  attentata  ad  caufam  prtncipn* 

lem  remittuntur,  hoc  modo ; ti( 

• ne  Attematttt/itias  fbrbttlfl  }u  €r6rienmg  bet 

auigtft^t/  fpbann  tvtrbtn  bie 
' Appeliation*  ^ A(\m,  fiatt  bir  Oravatorial  jtlag 
unb  Litis  - Contedation,  pot  ptclefeit  dtigenonv 
tnttt/  unb  CPgtiKt  borowff,  wegtn  gtbtttenm 
21u§enfc^>ttnd/^en>tiftd  unb  editionis  documen- 
torum btr  35tf(btib , b«§  «n  orbentli# 

•*(bft  Stugcnftbcm.  buKfe  bwn  Dicaflerialiter  bci> 
fltOtnbe  CemmilTarios , mit  3u)iebung  bcaibig/ 
tec  unpartbepif^ec^au^^^erfldnbigtc/ 
t flcn  bc«  Nten/  fo  balb  mbslicii/  tingtiogtn  mu 
btn  / jTobann  tpad  fonflen  betbe  ^b^«l  uuf  SIrticuI 
unb  it,  K.  unb  batbtp  ber  T.  feine 

J^au§#^tieffe  unb  Documenta,  fo  tt  einigc  bt/ 
ftn  in  4)duben , btm  CommiflTario,  )u  Extrahi- 
^ tung  bec  bi<i^u  bUnltc^en  (SteQen/  poriulegen 
fbjmlbig  fepn  foUt.  Uti  a.  174^.  ben  * u Sept. 

tu  bet  Appeiiationp/»0a(^(  pon  (^tuttg,  ititer 

(Onua  pronuntiatum. 


CAP.  XI. 

t . . 

V > 


Digitized  by  Googie 


m - 


flT' 

GAP.  XI.  ‘ 

De  cautione , fequeftro,  arrcftq  3c; 

' decreto  provifionali. 

SUMMARIA 

I.  AnCautio,  8c  | $.  3.  Qjiando  decretum 

V 2.  Scqueltratio  peti  pof- 1 provifionale  locum  ba«’ 
Iit.  8c quousque  item ar.  I ^t? 
ftuoij  Cum  limitat.  ( : 

§.  I.  . 

INterdum  quoque  ante  f«6lum  vel  Hatim  cum 
fafto,  ante  przieflionem  aflorum,  utpote. 
^ cujus  petitio  tunc  differenda,  & ante  litis  con- 
teHadonem,  infecunda  inflantia,  petitur  cau* 
Cio,  maxime  fi  in  prima  inflantia  omifTa  ejus  pe. 
titio , ouod  fi  enim  cautio  in  prima  inflantia  prx- 
Aita,  durat  utique  in  fecunda,  Melius p.  1.  dec» 
91.  It,  8,  ^ p.3.  dec.  ubi  de  cautione  judica- 
tum  folvi  id  affirmat , & tunc  qu*ritur , an  rc61c 
hoc  fiat  & jure  cautio  peti  ^ueat  ? id  quod  pro> 

- curatorium  fecunds  inflantix  extans  in  J.  P.  W. 
p.  I.  tit.  16.  pag.po.  & Ord.  Dicafl.  p.  r.  t 8,  p-  32t 
ibi:  Cautton  befiSRed^ten^  fl)un:  unt)  hcrglelc^en 
bon  meinem  ^Ubcrt^cil  bege^ren : affirmare  vi- 
detur , nifi  quis  hzc  verba  relativa;  ad  cautio- 
nes judicatum  folvi,  de  rato,  vel  ad  proximam' 
ftc.  reflringere  & ex  jure  communi, explicanda, 
regius  dicere  & de  cafu  fingulari  exaudire  velit. 

Kk  . ubi' 
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Cap.  XI.  ie  cantione  t fequtfifo» 

ubi  dc  jure  peti  ppteA,  quod  nempe  cautio  tunc 
demum  decernenda  Ht.  De  Jure  enim  civili 
Dolores  hanc  quziJionem  ex  eo  negant,  quu 
per  appellationem  caufa  deducitur  ad  eum  fle- 
tum, qui  fuit  tempore  litis  conteAatz,  non,  qui 
ante  litem  conteftatam  fuit.  L.  i.  §.fia.  ad  SCt, 
Turpili.  Mevius  p.f.  dee.  264,  vid.  c.  12.  /.  Cum 
icitur  Iis  adhuc  habeatur  pro  conte Aata,  ideo  ex- 
ct;ptio  cautionis  non  amplius  opponi  poteAa 
omnes  emrh  dilatoriae  exceptiones  ante  litem 
contcAatam  opponende  funt,  & fi  quis  has  omi- 
ferit, litemque  femel  contedatus  fit,  illis renun- 
tiafie  cenfetur,  ad  quas  renuntiatas  non  amplius 
datur  regre/Tus,  J.  P.  W.  p.  tU.33>  §;  un& 
fcerglcid^cn  2C.  arg.  L.  13.  C.  de  procurat,  ibique 
Brunnem.  n.g,  & Sichardus  ».  13.  Befold.  de  ap- 
pellat. c.  13,  /.  2.  Mevius  p.  I.  dec.  137.  f - 6.  dec.  yp. 
p~.  4.  dec.  204,  Brunnem.  de Procejf.  fur.  Civil.  c.  28, 
u.  86.  Catpzov,  de  Proceff.  1. 18.  art.  6.  n,  36.  cum  . 
feqq.  Zanger  deexcept.  c.  22.  n.f.  Ego  in  Dec.iag,’ 
n.3.  & quia  Exceptionum  faltem  petemtoriarum 
oppofiiio  cum  Litis  contedatione  vel  pod  illam^ 
permittitur  in,  fecunda  indantia  J.  P.W.p.i.  t.  23. , 
§.fia.  Otd  Dicad.  p.  3.  t.  f.  fin.  & t.  21.  4. 

ideo  dilatoris  exclude  cenfends,  Ita  A.  1699» 
ciutio  petita  V ob  podedionem  bonorum  immo- 
bilium, denegata,  i|J  Ijiemit in  pfto 
cautionis  get()ane  iScgcIjrctj/  al^  of>nn6t5ig/ 
fcfllagen  AVo.  7i8>  Sc  A.  1726.  ben  5.Jun.  denuo 
denegata  cautio  , adeo  uc  fudiciat , fi  in  toto. 
Ducatu  podedionati  fint,  cum  fummum  hoc 
ttibuxui  Qonaine  Serenilfimi  fuam  jurisdi^onem 

in 
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in  toto  Ducatu  exerceat  & executionem  dccer« 
nere  queat,  quo  cafu  fufficit  pofTeflio 

in  toto  Ducatu,  juxta  tradita  Strykti  /.  9.  Boh- 
mer  & Ludovici  n.  6/  Lauterbach  §.  rp.  quifatisd. 
cog.  hincque  J.P.  W.  p.  i.  f.  20.  §.  ob  Qbec  K.  re- 
Artngi  debet  ad  inferiora  judicia,  Hcque  diffe* 
rentia  hic  fc  exerit : ' Pariter  A,  1 7» 5.  btn  1 9.  Scf 
ptembr.  wurbc  bit  Caution,  dW  unflottbaffi, 
fc^Idgen/  quia  ini  appell.  cefTat,  neque  flatus  in> 
terim  mutatus  fuit,  & tnfuper  debuifTet  cautio- 
nem juratoriam  ob  paupertatem  praedare,  cum  ta- 
men qusflio  fuerit  de  perfona  infami  antea  flu- 
prata,  cui  juramentum  non  concreditur;  nifi 
exceptio  dilatoria  ita  comparata , ut,  pofl  litem 
conteflatara  etiam  opponi  queat,  Meviusp. 
iec.404.  ^p.  f.  dec.jss.  Brunnem.ad  L.i/.  «<r. 
cHm  feqq.  de  proc«rflf.  ^ de  proc^.  d.  c.  28.  n.  86, 
vel  jufta  caufa  diflipationis  & fugz  fufpicio  fu- 
pervenerit,  vel  fi  bonis  labatur  vel  alia  juflacau- 
fa  adfit,  Mevius  p.  conf.MeviuSp.;* 

dec.  244,  n.  f.  D<  Sttyk  10  'nfH  moderno  §.  r.  /i  qitis 
coHtion,  in  jndic. 0mi\  eanfa. ' Sic  in  caufa  appel> 
lationis  boti  9)?flrbacf; , SIGalbburga,  ^antifi 

t^cl0«dtcf<n/  ISurgeru  ju^tUbac^/  €()emejb; 
& Confortcn  / ^StFlngtcn  Appellantcn , contra 
SO?ar,qaretI)am/  5!)?l(bel  f55l<tctlen« , ^urgctd  ju 
SBaiblingtn  / & Confortcn , l^ldgcrrt 

AppellatCH/  A.  1716.  bctt  27.  Maji^  ratione  hz^ 
reditatis  , alicujus  cognati  abfentis  per  multoa 
annos,  ab  appellantibus  poiTeifx,  cautio  realii 
^1000.  thaL  denegata  fequeflratione , fuit  in- 
jundla , ex  illa  ratione , quia  cognati  appellant 

Kk  s tes. 


a6o  Cap.  XL  ie  cantione, fequtftn, 

tes»  utCuratores  abfentis,  nullam  prcHiterunt 
cautionem,  & abfemi  non  fatis  ita  erat  profpc> 
£^um,  uti  quoque  in  binis  cafibus , adminilUatio 
bonorum  abfentis  concelTa  (eijlenbet  gntlg^ 
fntnen  Caution  in  iVro.  613,  apud  Hseber* 

lin.  confer.  B.  D D.  Harppreiht  in  Diip.  dt  eant, 
jnrat.  tb.  ff.  B D.  Bardili  in  -Difp.  dt  curat,  bon, 
abftnt.  tb.  2j.  ^ 76,  & D.  Stryk  ie  fuccejf.  ab  inte- 
ftato  D.  3.  c.  I.  3.  &,  ob  metum  dillipatioms 
hxred<ratis  , cautionem  judicatum  folvi  vitrico 
in  caufa  liberorum  injun£):am  teffatur,  Mevius 
pti.  dec.  177  & 'n  cafu  Nro.  22r.  A.  1 677.  cautio 
juratoria , jmepcn  0d)n>ctl>ff<gcf  * ®<feBfn  ini 
jun^a.  Judex  quoque  pendente  appellatione 
cautionem  (ecuritatis  caufa  injungere  & necef* 
faria  difponere  potel^,  Mevius  p.  7.  dec.  344'  "-f* 
In  nonnullis  quoque  locis  per  (latuta  receptum 
efl , ut  appellans  juramentum  malitis  de  non 
.frivole  appellando  prsflet,&  infuper  cautionem 
det  Brunnem  in  Proceffu  Civili  i.  7g.  n.  Mevius 
p 4.  dec.  77 f.  ^ iec  364,  Ludovici  In  bct  Sinlei^ 
fung  iwm  Civit- Procli  c.33.f,27.  quod  in  noliro 
Dut.atu  mmime  necelTarium  ell,  niH  quod  in  fla* 
tutis  Acad.  c.  10.  §.  7.  juramentum  appellationis 
requiratur.  In  caufis  quoque  remilTionum , ceu 
pnms  inflantis,  vid.  c.  70.  ai\te  litem  contella* 
tam  absque  dubio,  pro  re  nata,  cautio  peti  Sc 
de  :erni  potefl,  arg.  /,  P.iV.p  t tit,  70.  uti  con- 
ci iTim  A.  172C.  ben  j.  Jun.  in  Der  *2t>3c&cuaue/ 
flfc^cn  Rcmiffion^?0ad)C  contra  bie 

Sic  porro  ratione  terminorum  folu* 
t. unis  A.  1710«  obpauperutem  cautio  fuflicicns 

decreta 
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•nefio  9|[  decreto  provifionaU, 

decreta  Mro.  1027,  D,  Frommann  in  Difp  de  jure 
retra&m  tf^rtemb.  §.  7^  Lynckcr  Dec.  222  ac  A. 
i68<^  in  Nro,  ^fo.  conjungo  cautio,  fe  curatu» 
rum  & effeiturum.  utraiihabirioegeftorum  fub- 
ftqiiatur,  admiffa  fratris  pro  fratre  in  militia  exi- 
ftentc  & abfente.  De  cautionibus  de  non  tur- 
bando in  fervitote  itineris  abusque  bbro.s27.  Sc 
de  non  offendendo 'Ai-o.  979-  evolvi  & legi  po- 
tcA;  de. cautionibus  de  rato,  ad  proximam  Bc 
judicatum  folvi,  pluribus  cap.  4.  9,  tt.  ^12, 

a6lum. 

§.  n. 

r ' 

Sequeftratio  quoque  judicialis,  uti  in  prima 
inHantia,  tanquam  fpecies  executionis,  regula- 
riter prohibita  efl,  nifi  juniffima  adfit  cauTa  St 
plura  concurrant  requifita,  J.  P.  W.  p.  t.  t.go.L, 
tm.  C.  de  probib.jeqHtfirat.  c,i.  x.  'de  feqttefir-  Struv, 
Exerc.2i.  tb.  yo.  cHtn  feqa.  Befold  adJ  P.lf^.  p.  j/ 
tb  173.  D.  Lauterbach  mColUg.tbeor.  praS.  §.  17.. 
^ feqq.  & Dn.  Stryk.  im  ufn  moderno  1^.  cum 
f q.  ad  tit.  tr.  depof.  B.  D.  f^arpprecht  in  Confil.TC, 
n.  iSi  cnm  feqq.  Lcyfer  fiec.177. 
n-3-  ^4-^  dec.  21.  n.  4.  Vol.  8-  Conf.  7g.  n.  38» 
fejq.  Ita  a Judice  a quo,  pendente  appellatio- 
ne, plane  decerni  nequit,^  adeo  ut  eo  ipfo  atten- 
tatum commiffum  effet,  iriodo  appellatio  lega- 
literfa^la,  & introdufla  coram  fuperiori  Judice, 
vel  infuper  introdu6\io  judici' ii  quo  intimata* 
cum  ejus  officium  per  appellationem  extin61um' 
fit  L.aboxtcnt.  C.  quornm  appeU.  nonrecip.  L 1. 
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ai  St.THrpiO.  Joh.Gocdd.  defeqnejir.pojftff. 
c.  3.  n,  21,  cum  feqq.  SCaccfa  de  appeti;  ^ 17.  lim.  6, 
m 2.  n.  17.  Brunnem.  ad  L,  nn,  ».  y.  C.  de  ptobik. 
fequeflr,  B.  D.Harpprecht  Confit,  70.  n.  i7i-fiqq>  8^ 

. Conftl.  nov.  i.  a.  834,  taque  ad  n.  842»  Neque  ifi 
arrepo  aliud  diceqdum , juxta  Mevium  p,  2.  dei, 
344.  neque  Judex  fecundat  inftantix  fequertra* 
cionem  decernere  potefl,  nifi  adHt  jufla  cauft 
V.  gr.  metus^diffipafionis  & reliqua  requifita^ 
Goedd.  c.‘ J.  cj/.  n.6$,  Befold.  ad  /.  p.  w,  p.  i. 

tb.  173.  Mevius  p,  7*  dec.  160.  gjT  p,  g.  dect  88. 

89.  Befold.  de  appellat,  e,  12.  fi, 4.  D.Harpprecht 
Conf.  64.  87.  ^97.  Reffi'.  98*  n.  2^  4.  ^ Confil.  nov. 
68.  m ff.  feqq.  Et  ita  TequeAratio  A.  1 7i<.  bcn 
28.  April,  in  caufa  Appellationis  hOlt  ^^CUtnbutg/ 
3iicob  ©ogmcilet/  SDfuDctn/  Sfldgrtn  Appelian- 
un,  contra  3ol>artn  3ii»b  6t^>acb/  .§)errtnaU 
bifeben  ^flegern  ju  QJai^bingtti/  unb  Conforten, 
^eflagten  AppellatetT/  Sc  btn  27.  Maji,  in  fupra 
atlegaca  caufa  in  DicaAerio  denegata  fuit , & A. 
2724.  ben  t;.  Aug»<  in  caufa  appellationis  hoit  . 
SSadPnaifgy^fkttbectt  iofltra  ®wnet/denuo  de- 
negata, cum  requeflratio  in  prima  inflantia  re- 
jeaa , neque  nova  caufa  & mutatio  interim  fa- 
3a  & probata  fuit.  , . , 

. ^ s^ni. 

Denique  interdum  decretuni  protiGonale 
five  interimiflicum  peti  potefl , quod  vero  haud 
indiflindle  locum  invenit , fed  fi  ailor  efl  pauper, 
r^us  auteiia  dives , tta^ut  a^orpro  fe  prkramtro^ 

* ‘ ncfflr  , 
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4rtv/lo  6^  itcreto  proufitngUt  2^9 

nem  certam  pugnantem  habeat , & condemna- 
tio rei  ad  minimum  ex  parte  aliqua  fere  certa 
^ tunc  demum  judex  ad  decernendum  hoc  decre- 
tum devenire , conf.  i.  a/*  §•  de  inojfk.  teftam, 
L.  7.  C de  ordin  cogiiit.  c.  11.  x,  de  accufat.  v.  gr.  fi 
bona  communia  ^iquqmodo  probet,  Stadver- 
(arium  non  folum  ad  alimenta  ftd  etiam  ad  fum- 
tus  litis  Tuppeditandos-condemnate  potefl  Tem* 
men.  de  Ut.  expenfu  c.  'd.  Ludovici  in  Dtjp.  de  ex^ 
penj.  litis  aSort  d no fiUminiftrantiis,.Lcy(cr  in Difp, 
de  jure  litigiwdt  jnmtibus  alien.  ^ ^ec.  333,  Stryk, 
Di^.  de  decreto  interimftico  c.  2,  n.  dtj.fiqq.  ^in. 
trodnS,  ad  prox.  Forenf.  c i.  §.  24,  cumprimis  au- 
tem in  caufis  flupri  fxpius  decernitur,  fi  nempe 
reus  concubitum  fatetur , fed  exceptionem  il- 
lam vulgarem  opponit,  fe  non  efle  folum  pa- 
trem, pl  ures  eam  accefiifle  & cum  ea  fiupriiin 
comraififle,  quoniam  ex  concubitu  contra  eun- 
dem oritur  prxfumtio , qu»  facit , ut  jpro  patre 
tamdiu  habeatur , donec  contrarium  oflenderit, 
Stryk.  in  ufu  moderno  i. 27.  ad  L.  ]td.  de  adult.  Bar- 
dili  «Di^.  de fitisfaQ.  ftnpraU  pag.  fs.  p.  i rn,j, 
Dn.  a Lyntker  du.  113.  modo  tempus  partus  legi- 
timum congruat,  Leyfer  J^iec.  323.  med.  f.  ^6. 
Dn.  a Wcrnher  yol  /.  p.  /.  ohf.  <5>  pag.  go,  ^ 
Vol.  4.  p,6.  obf.  3g^,  pag  643,  Et  ita  in  Supremo 
Dicaflcrio  in  caufa.appclIatiOnis  bon  ^Uftllngen^ 
«5)affa/  contra  Kotfin,  A.  I7za.  t)<n  1 51.  Maji , 
uhi  amea  A.  1721.  ben  g.  Septembr.  probatio 
permifla,  neque  tamen  peraiSfa,  fcd  appellans 
contumaciter  emanfit,  judicatum,  & peremto- 
ria  ckatiQ  decreta, curo  eventuali  condemnatione 

in 
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264  Cap.  XI.  de  catitme , feqntHro  ^e. 

in  expenfas  & poena  10.  floren.  addito  decreto 
provinonali , de  foivendo  15.  dor.  pro  prxterico 
& in  futurum  annuatim  it.  fl.  30.  kr.  pro  ali> 
ir.entatione  infantis.  Similiter  A.  17^4  t>(it  9« 
Septembr.  cum  N.  contumaciter  emaniit,  & ter- 
minus probatorius  lapfus  fuit , per  dccreiuni 
provifionale  alimentario  Aupratori  extrajudicia- 
liter  injun^fa  fuit ; Formula  petitionis  talis  ede 
poted ; Sni&umeilen  N.  ben  concubitum  einge/ 
flanb.Mi y un&  ^om1oc^  fid&  t>Io§  allcin  in  ber 
jid)t  m:f  5Ben>ci§  geUpefet/  bamit  ev  ber  ©aeben 
au^flong  flufbdlten  mdgc,  (}fl  nod>  uber  bi§  ben 
erlaubten  ^emeif  «erlaumct/  unb  in  biefer  Juri- 
dica gar  contumaciter  ouffen  geblieben)  bie  JKccb^ 
ten  aber  folcbenfalltJ  bctorbnen,  bnf 

ein  Stuprator  entitDif^en  bie  Alimeniatiun  bet 
ii^jnb^  dbcrfttb  }u  nebmen  unb  )u  entri^ten  bube^ 
diti  ergcl)c  ic.  bug  umertl)dnige  SSitten,  N.  provi- 
lorio  modo  in  ®ndben  jugleicb  entppifcben  mlf 
dufjuerlegen , ba§  er  bi§  juenbllcbeni31u«trflgber 
©Ocf;e  idbrlicb  12.fl.  30.  fr.  pro  alimematione 
futura  ju  oeiab^^O/  unb  bie  iwepberfallene^abr# 
gdngmit  z^.fl.  natbiubob^cu  fd)ulbig  unb  gebaU 
ten  fepn  foDe,  (aW  bitteT.  benN.  pro  contumace 
JU  erfidren , elne  anbermdrtige  Citationem  per- 
emtoriam  juerPennen/  unbibn  ju55ejobIungber 
Unfoflen  biefer  Juridicx . falva  poena  mcali,  an^  ‘- 
jubdlten  , fobann  jugletcb  p«r  decretum  provi-  • 
fionale  3bn  mit  onjubefeblett/  ic.  bo§  jc.  - 


CAP. 
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CAP.  XII.  . 

De  Litis  denunciationc , nomina- 
tione  f adcitatione  , & inter- 
ventione. 

SUMMARIA. 


$,  I.  Agit  de  Liti<  denun- 
cittiune,  qu«  locum  ha. 
bet  contra  authorem , Ti 
prtflcfTori  ex  titulo  one. 
rofo  res  jure  evincitur  ,ad 
evictionem  pra:ftandain, 
fitque  per  litcras  paten- 
tes, ubide  extrajudiciali 
dcnunciatione  Umi^l  tra. 
Aatur,  8c  fubjidcur  for. 
mula  petendi  8c  dccer. 
nendi  ; Locum  habet  in 
appellatorio . mod6  de. 
fenflo  adhuc  integra  Iit. 
a.  Nominatio  autoris  fit 
A audo  detentore  antf 
' litemconteftatam,(iaCHo. 

ne  rcaii  vel  in  rem  feripta 
5 pullatur,  8c  verus  do. 
minus  convenitur  , &. 

polTciror  alieno  nomine 
at>  obferratione  Judicii 
abfolvitur  ; vix  locum 
habet  in  fecunda  inftan- 
. tia , nili  in  caulisremillio. 
nis , vel  li  ab  interlocu. 
toria  appellatum  ; Sin 
poft  litem  conteftatam 

Ll 


dembm  opponahir , de> 
generat  in  litis  denuncia. 
tionem. 

Adeitatio  decernituti 
ob  connexionem  caufae, 
& intercife  aliquo  modo 
probatum,  ut  ita  evitetur 
exceptio  plurium  here, 
dum , interefientium  8c 
confoTtum.1  Afieruntut 
fententiae  illam  conce- 
dentes 8c  denegantes, 
nec  non  formuls  peten. 
di, 

§.  4.  Sidit  interventionem 
voliintanam,  qux  in  fc* 
eunda  indantia  fieri  po. 
ted,  vel  adhsrendo  poli: 
decendium  quoque , vel 
feparatim  intra  dccen. 
dium  appellare  licet,  cur. 
rens  ^ tempore  feientis 
intervenientis  ; in  accef. 
foria  interventione  res  in 
datu,  quo  cd,  alTumen. 
da;  fuojiciuntur  formii. 
Ik  fententiarum  Sc  peti- 
tionuai- 

5-  f. 
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J.  f.  Principalis  intenrentio 
pro  Aio  interclTe  feparata 
repellit  reum  vcl  aQorem 
pA*  nfe  ^ judicio.  Inter- 
aHtm  interventio  At  ad 


AAendam  executioneni. 
An  & quatentis  res  inter 
litigantes  atla  interve> 
nieiiti  praejudicanti  dia* 
quiritur. 


S.L 

\ 

SIcuti  in  prima  indantia,  praeter  a£lorem  & 
reum  > aliae  plures  perfonae  liti  interdum  in- 
terveniunt I fimuique  litigant ; ita  in  fecunda 
quoque  indanci^i  ultra  appellantem  & appella- 
tum, alii  collitigantes,  fecundum  ordinem  pro- 
cefsds  , faepi  intercedunt,  I.  Huc  referuntur 
venditores  & in  genere  authores , a quibus 
cmtor  vel  permutans  aliusve  rem  ex  titulo  one- 
rofo  accepit ; Quando  enim  enitori , permutan- 
ti , altivi  novo  acquirenti  tertius  rem  legitimi 
comparatam , ob  jus  potius , & ex  causa  pof- 
felTionem  ejus  antecedente,  evincere  conatur; 
tunc  poirefTor  litem  ausiori  fuo  denunciare,  vel 
aufforem  fuum  laudare  debet.  Lduterbach  8e 
omnes  Do£lore$,  qui  ad  tit.  de  eviS.  fcripfcrunt. 
Nicol.  Burgund.  & Joh.  Anton.  Mangilius,  Ca(p, 
Caballinus,  Alph.deGu7.mann,  tn  Tra3,deevia, 
Ut  nempi  auaor  in  Judicium  veniat,  caulain 
indruat , denuncianti  adfidat , eundemque  ad- 
versus adorem  fuis  fumtibus  defendat,  J.P."W. 
part.2.  tit.  if.  5.  unb  foU  «.  ^ §.  nac^  folc^  2C. 
Quodfi  enim  hxc  denunciatio  Litis  omilTa,  amit- 
tit rcgrclTum  contra  fuum  audlorem , J.  P.  W, 
p.2.  tit.  If.  9.  unD  fon  2C.  Lauterbach  jf.  34.  ^ ^0. 
de  Ev0,  £(  quidem  Emtor,  fi  lis  ipfi mota, 

p« 
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nombiatiote,' addtatiam,  ^ interventione.  - ^67 

per  implorationem'  nobilis  officii  Judicis , petere 
debet,  ut  Judex  venditori  vel  au^ori  per  publi. 
eam  feripturam  teftato  infinuandam  , Durd^  <tit 
Offene^  Patent  • denunciet , fimulque  libellum 
transmittat,  aut  ejus  tenorem  denunciationi 
inferat,  ut  auAor  de  lite  mota  ejusque  qualitate  * 
certus  liat  feque  ad  litem  przparare  queat, 
j.P.  W.  p.  2.  tit.  tf,  fi.  pen.  ibique  Plebd  tb.  14/S, 
Befold  tb.6g.  Lauterbach  fi, st.  de  evl9.  Qualem 
judicialem  denunciationem  itidem  de  jure  exi- 
gunt Brunnemann  ad  L.  S3-  *•  7.  Stryk  /.  tg.  dt 
EvS.  Lyncker  rejbl.  268.  Quamvis  alii  extraju- 
dlcialem  haud  plane  rejiciant , D.  Hatporecht 
reip.  g8.  n.  108.  Tutius  ad  minimum  juaicialis 
adhibetur  denunciatio , & ad  Aylum  Curiae  & 
Ordinationes  judiciales  cumprimis  hic  refpicien- 
dum.  In  hunc  modum  Laudatio  aU(9oris  & de- 
nunciatio litis  per  literas  parentes  in  Sententiis 
Dicaderialibus  decreta  apud  Dn.  Hzberlinum  in 
Nro.io8.2ij,  370.  ^ 773.  hifce  formalibus: 
btc  an  Appellaten  gctbanc  Sttffbtberung  unt>' 
^eg«^9\cd)ten^,  unib  Denen  Appellaten  in  bie^». 
fem  Procefs  ju  afltftircn  uiib  ju  bcfttetfcn,  burd^ 
biefe^  J&ofgctid^hJ  offenen  35rictf  Dem  Titio 
ndc^fJcn^ttctfunbetmcrben  fbOc,  &No.973^.  & 
in  fpccie  Camerae  redituum,  betlSurf^f  SRcntlJj» 
Cammer  / lis  denunciata  in  Nto.  4^.  1203,  ubi 
formula  Literarum  patentium  exhibetur.  Uti 
quoque  A.  1692.  Ordinum  Provincialium  liberae 
clc£^ioni  reli£Ium  < an  liti  alTiflere  velint,  his 
verbis:  21u(^©ncc®)rramcn 8anbfd^a|jt/  obfie 
ouf  ber^lafl<wlB«gel)ren  flc^  in  hanc  litem  ein* 
Lia,.  'laffen 


2$g  Cap.XiI.  delitis  dennnctat’one, 

injfcn  mllen,  frcp  un^  bet)i>rjl<l)cn , ac  A.  ijt^. 
i)cn  II.  Maji,  ita  pronimciatum : 5(ud>  bct5  t>ct/ 
florbenen  (JberljarD  J^ribcricbif  t>on  M.  blntctloffc*» 
ncn  Srbcn  bie  »on  Nten  qefcbcb^ne  Liris  - Denun* 
ciat!on  per  fubfidules  notiHcirt/  unb  biefclbc  iU 
feiner  adeitirt  werben  roB^n.  Et  a.  1709  ua 
Judicatum  in  Mro.  1001.  0obatin  b<f  T'fct)C  Au. 
lor  Umnunbofcr , umb  ibmc  bem  Appcilaten  Ih 
biffem  9fvccbt^^0tritt  ju  airiftiwo,  bi«nimicn« 
fub  poena  orxclufi  nocbtnabl^n  citirt  tverben 
follt.  Uti  e contra  in  Nro  63.  citatio  dene- 
gata: @»bnnn  benen  ^Idg<rn  Appellantcn  il)t 
getb<inef(  Petitum  > in  pun£to  denunciationis  lau« 
dandorum  , obgcfcbldQ^n  JC.  ex  multis  namque 
capitibus  evidtionis  przltatio  ceflTat « in  quibus 
^ cafibus  Litis  dcnunciatio  fuperHua  e(l,  Lauterb. 

' § fin.  de  £v(l}.  De  cetero , quod  hxc  litis  de> 
nunciatio  in  prima  & fecunda  inflantia  fieri 
queat,  non  ignoti  juris  efl;  J.  P.  'W.  p.2.  t,  if. 
§•  inmaffen  tC.  modo  autori  integra  adhuc  de- 
fenfio  & probatio  adhuc  falva,  neque  tedes 
mortui  fint , fed  facultas  jus  deducendi  denun- 
.ciato  non  fit  ademta  , Milller  adStrnv.  Exerc.27, 
tb.38-  SchopfFer/Mf.  Joh.Vuetius  a ss.  Stryk. 
in  n/h  molerno  (f.?o.  & LaurcrbachtnCo/l/rg.tbfor. 
pra9ic,  $.  sj.  ad  tit.  ff.  de  evi9  Mevius  p.7.  dec, 
400.  Hmc  denunciatio  Litis  periculofa  redditur, 
n ad  fecundam  mflantiam  fervatur,  Wernher, 
p.u  obf.3f3.  ^omodo  petitio  fieri  debeat,  ex 
fequenti  patcbitTormula:  1}?acbb<me  Tten  megctt 
.b€t  bon  Jbocbfucfll.  9\entb#€ommer  erbnnbdten 

on^efoc^tCR  mdrben/  unb  folebe  Appei- 

lanCen 
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fcn  en  nl^  Ibr  0<’cntl)iim  onfpred^en  unb  vindicl- 
?«n : in  benen  9vccf)tcn  'abcr  n>o()l  terfcbcn/  bof 
€in  ^crfduffcr  Evi6tion  uni)  0k)vdt)rfcbflfft  }U 
leifben  f(f;ulbig  fcpc/  J-  P.  w.p.?.  tit.if.  dsftn^ 
t)en  Appeiiaten  gemii§iget/  >5'o^)#^rfllicbcc 
SKentb^Comtncr/  tt>ic  IjicniU  In  befler  5>>r»n  Svecfv 
ten«  bcfcb><b«t/  ju  demmci  ren/  uni)  €uer 
®nnt»cn  )c.  untcrtbdnig  geborfamfi  ju'erfucben, 
geba^bier  J^ocblobl.jKentb^Cammcr  fotbane  Siw> 
fvtbcrung  unb  ^rieg  9\ccf)tcn^/  burdj  offene^Sriife 
obn<  Sifijinnb  ju  ucrfunbigen  unb  furjulaben/  ba^ 
mit  ff«  biefcm  Procefs  bcnen  Appcllanten  affi- 
ft*ren/  unb  aufibre  5tojTen  }u  Decfbcibigen au4) 
bep  bem^autf  crbnlten  moge , fub  foliia  implo- 
ratione. Hi  colliogantes  nominantur  in  pro* 
celTu  licis  -denunciant»  Sc  denunciat. 

f • • / : §.  II.  r : 

« 

Cum  denominatione^  Litis  & authoris  lau* 
datione  cognationem  quandam  habet  II.  nomi- 
natio aud^oris  fundata  in  L.  2.  C.  ubi  in  rem  aQio 
exerceri  debet,  ibique  Lauterbach  in  tota  Di^.  de 
nominatione.  ade6,  ut  nonnulli  hsc  duo  plani 
confundant  negotia,  & pro  uno  eodemque  ac- 
cipiant. Confer.  Berlich.  P.  f.  conci,  24.  num.  140, 
ubi  fex  enumerat  differentias  , qux  inter  nomi- 
nationem & litis  •deuunciationem  intercedunt. 
£t  locum  habet  nominatio  , fi  nimirum  quis 
alieno  nomine,  ex  causa  ad  dominium  transfe- 
rendum non  habili,  rem  nud^  detinet,  & a6fio- 
ne  reali  vel  perfonali  in  rem  fcripta  convenitur, 

L1  I petere 


* • • ' * , 

Vfo  Cap.  Xlt.  de  litis  ientnclatione, 

Z,  — " ■ .1-1  ii, 

petere  fan^  poteft,  ut  cx  procc/Tu  dimittatur  jr 
dominus  vocetur  & conveniatur,  ut  intentioneni  ' 
a^lofis  excipiat , & ut  judicium  a fe  in  verum  pof«i 
fefforem  transferatur , (icque  detentor  ab  obfer« 
vatione  Judicii,  bon  blcfcm ©eric^t^ # 3tt)ang 
abfoivatur,  Stryk.  iatroiM^.  ad  prox.  For.  cap.  i|.; 

/f.  i.  feqq.  Knort  In  Dcr  griinM.  SInIeitung  junv 
Pro:efi  c.  28,  Schaumburg  in  prineip.  prax.  jarid. 
jMJiciar.  lib.  i.fed.  2.  c.  d.  Lauterbaca 10.  de /7. 
y.  ^ 38.  de  EviU.  & cit.  Di^.  %._u,feqq.  ^ 

27.  Cum  autem  hate  exceptio  ant^  omnes 
alias  exceptiones  & ante  litem  conteflatam  op- 
ponenda, cum  (it  quad  exceptio  fori  declinata* 
ria , Lauterbach  c(t.  Di^.  §.  \8.  vix  in  fecunda 
,iUinantia  occurrit , cum  per  appellationem  res 
non  reducatur  ad  (latum  ante  litem  conteflatam, 

L.  I,  §.  fin.  ai  SCt.  TurpU.  hineque  exceptiones 
dilatoris  ant^  litem  conteflatam  opponendx  in 
appellatorio  haud  admittantur,  cap.  it.  §.  1. 
c,  12.  §.  6.  nifi  quis  hxc  applicare  velit  ad  caufas 
remiffionis,  ceu  primx  inftantix,  vel  fi  ab  in* 
terlocutoria  in  pun^lo  incidenti  ant&  litem  con* 
tcllatam  appellatum , & caufa  ob  fententiam  re- 
formatorum latam  ibidem  retenta.  Quodfi  au-' 
tem  quis,  po(l  litem  conteflatam  vel  fententiam, 
hancdemiim  exceptionem  opponere , & dicere 
vellet,  quod  v.gr.  hoc  prxdium,  de  quo  litiga- 
tur, fuum  haud  fit,  fcd  ad  fratrem  fuum  quoad 
dominium  fpeftet,  nominatio  efFeihim  trans- 
ferendijudicium  amplius  non  habet , fcd  ad  il- 
lum cflc£lum  folummod6  prodefl;  ut  aujhot 
nominatus  liti  obmotx  adfiflat;  obtulit  enim  eo 

i l ‘ jpfo 
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ipfo  (e  liti»  hincque  habetur  pro  fi^o  polTefro- 
,.tt,  L.  13.  §.  13,  L.  de  berediU  petit.  L.  2^.  ctan 
feqq.  de  R.  K cum  fecum  licem  contefbri  palTus 
iit , neque  allegaverit,  rem  alienam  efle,  Mevius 
« p‘  ?.  dec.  qt.  Brunnemann  in  ProceJJnCtvUt  cap.  it* 
• a,  3,  Scbaumburg  2. 

§«  ni. 

III.  Huc  fpeflat  adcitatio  ex  jufla  caufa  &ob 
connexionem  litis  fafta-  Quando  enim  partesin 
prima  vel  fecundi  inflantia  feiant , e(Te  aliquos, 
' qui  pariter  in  re  petita  intereffe  prxtendunt , cu* 
'rent  > uc  ipfi  adeitentur  ad  illam  caufam  , & fuum 
jus  doceant , ne  poftea  de  novo  cum  illis  liti- 
gare neceflum  habeant,  fed  coepta  lis  unafen' 
tentiS  finem  iccipiat,  Gail,  lib,  1.  obf.  70.  n.27, 
'Brunnem.  inProceJf.  Civil.  c.  13.  n.i.  Bcrlich  p.  j. 
conci  2f.  n.  34.  Ita  fidcjuITores  conventi  petere 
folent,  ut  fimul  citetur  debitor , hique  rppel> 
Jantur  adcitltU.  Uti  in  caufa  Appellationis  toon 
, jmifcl)cn  .i^ofpitald  ^flegcrn 
IU  ©clgliugcn  , 0tat>l  f Ulinifc^cr  *&crv)cl;ufff, 
SlnrealDen , Sldgcrn , Appcllamcn  , tmi , fo# 
bann3un9.0^i«n6  3acobDvauen  fcd.  c|civ<fcneii 
55urstr^iu.^clt)enfin9en/  .?)<pbcnl)eimcr 
fcimtl.  0cf)ulbsIaubisem  in  Adlis  benonnf, 
llagtcn,  Appeilatcu/  anbeni/  unb  0?icluud55u^ 
]cfeit  bon  bar,  adatirtcti/'  britteh  ^bciltl,  fadlum, 
‘hicque  A.  17M.  bcn  12.  Sept.  ut  poflefior  pra« 
dii  pro  parte  in  Dicaflerio  adeitatus  in  fententia 
Nro.1104,  & caufa  A.  1718.  bcn4*M^i>  definitivi 
..  ' decila 
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decifa  e(\ ; ut  iu  exceptio  plurium  interelTen* 
tium,  heredum  & confortum  , evitetur»  Stryk. 
ia  intro Ja3.  ad  Prox.  For^  c.4.  /.  8.  Ri vinus  de  ex~ 
t cept.  diUt,  c.g.  Ego,  ia  Dtc.318.  cum  omnes  licis 
. confortes  & heredes  fpecialiter  & nominetenus 
citandi . Gail.  lib.  1.  obf.  '4^.  Carpzov.  ia  Proelii 
tit.^.art.i.  a fd.  ^dj.feqq.  Meviusjp.f.  dec.42, 
p.  8.  dec.so.320.  ^ 407.  Lauterbach  5.  32.  ^ 36. 
deinjas  vocaad.  Grube  ia  proctjf.  cap.io.rn.2s, 
W^ildvogel  Difp.  de  Iit.  coafort.  Econtra,  ob  de- 
ficiens interelTe,  (i  ad  minimum  fummari^  pro- 
bari nequit,  adeicatio  haud  rar6  denegatur ; ita. 
A.  174^.  ben  8.  Septembr.  inesufa  appellationis 
bon  Ucac^  N.  ^intcrlofTencc  ^inbec  unb  ©rben, 
jtldgecn,  Appellantgti/  contra 4i)ercn  N.  Sgcflagi» 
tetl/  Appellatetl/  talis  interlocutoria  adeitationem 
denegans  lata : tbicb  bi^niit  bocbecifl  ble  Tifebee 
■ 0cit^  qebcfwnc  addtatio  abgefcblagcn/  unb  follen 
bie  'l>acfbien  in  ©acben  ferner  / n>ic  |icb  gebul)^ 
tet  f procedicen.  Quamvis  enim  pars  appellans 
asionem  in  fa£ium  in  prima  inflantia  haud  in- 
nitutam  contra  Magiflratum  fibi  refervare  vel  in- 
Aituere  voluerit,  ob  non  adhibitam  debitam  di- 
ligentiam 9c  curam  circa  confe^ionem  teAa- 
menti  judicialis  > J.  P.  W.  part.  3,  tit.  u in  fia. 
Reformat.  Polit,  de  A.  ish.  bon  Notaritn.  tit.  bon 
^eflamenten.  /.  12.  Rivinus  ia  Difp.  de  calpa  ab 
Hao  CoUegaram  commijfa  d toto  Collegio  prefiandat 
p.  8,  Hzc  tamen  petitio  adeitationis  przmatura 
& non  fundata  vifa  fuit , cum  fententia  prime 
inAantiz  teAamentum  judiciale  validum  pro- 
RunciUvit,  adeo,  ut  nullum  prxfeni  damnum 

hadleaui 
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hadcniis  adfuerit,  feti  eventus  iitis  primario  ex« 
pe6landus  fuerit.  Et  quamvis  per  fententian 
leformacoriam  teHamentum  annullatum  fuifTet; 
Isiio  tamen  Tuperveniens  hocque  futurum  gra* 

' vamen  adeitationem  vix  fundare  valuit,  maxim^ 
ciUn  deindi  a6lio  in  fa^um , ob  varias  interce^ 
dentes  circumnantiat  & difficultatem  probatio- 
nis. diverfo  & feparato  proceffii  agitari  debue- 
rit, &Magiftratus  anteii  pro  fua  defenfione  ple» 
ni  audiendus  fuerit.  Similiter  A.  i ;s6.  b<n  f 7. 
Maji  adeitatio  petita,  ob  deficiens  intercflTe , in 
iententta  plani  pnttciita  & filentio  omifla  fuit.  . 
H*c  adeitatio  peti  poteft  fequenti  formula  : & 
erfe^einen^  ter  trgondentn  Citation  bie  untert^ 
rt^eParition  iu  loifJen/  ted 

Syndici  N.  N,  j^ldgere/  Appellanten ; uni 
wie  0ie  i^re  f)>erfon  turd)  otmnangeltQfjW 
unb  excrajudiciaJiter  bcm  ®egenttei(  unt  teffen 
Patrono  caufit  borsejelgte  unt  tiemit  setorfamft 
einlegente  Syndicat  genugfom  legitimirt ; alfo 
emotten  ^ oud^  nunmetn)  tie  ©egnerifite  Le- 
gitimatien.  H^c  quoque  fa£l3,  pergunt  breviter: 
tflben  |i(t  imat  tie  ©(tultgkiubigere  legiti- 
mirf,  nbec  ter  9iiclau^  ®ucP,  n>eli^er  ten  ardi» 
ften  te«  fhittigen  ©uwbefibt,  unt  uon  tem 
gjauen  erbantelt,  fepe  ni<tt  mit^erftbiencn. 
SOBeilen  nun  ober  £dbi.  ^^fbirol  ta«  gnnte©utb/ 
d(i  ein  @ctupff#unb  SalUteben/Onfpretbe,  tucU 
<tei5  obne  coniens  bei  meter  mit  ber^^ 

faufft , no(t  mit  ©d^ulten  befebroebrt  merten 
«nnen,  unt  n>ad3ie(bien«  in  einem  ^be»  fepe, 
ta«  geite  owt  otujlrittigin  toto , arg^L.76.  * 

• Mm  ' R.K 
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R-#'.  fo/  bag  lxmJg)ofpifai  nic^t  jujumuti>en  fcpe, 
»it»ct  biefen  55cjib<r  l)<nw4>  o;(l  wiebec  einen  be^ 
jbnbetn  fojtbdwn  Proccf*  aniufangcti ; oifo  »oU 
Ien@ie®»er®noben  2C.  ge^rfanifl^^fc^tliclKn 
erfuc^t  Ijaben/  4>ne  SSucfen  in 
©natxo  adcttiren  )u  lajfen , unb  jut  CDlitio«!>anD^ 
bi<fc^  ^rocejfrt  onju^alwn.  Dcfupcr  no- 
bile ODicium  Per*  Illudns  L>n.  Judicis  decenter 
Ic  omni  meliori  modo  dnniffmb.  ' ‘ 

. ' ...  ' ' • 

. S.1V.  , 

Sicuti  autem  haec  adcitatio  i nonnullis  inter- 
ventio necelTarU  fiv^  provocata  appellatur ; ita 
alia  voluntaria  dicitur;  Hicque  duplex  interventio 
c(l , voluntaria  nempi  6c  necelTaria ; Brunnera.  ^ 
ia  Prot^.  CtviL  c.  tj.  jf.  1.  quamvis  hanc  divifu^ 
nem  improbet  SchwendendorfFer,  ed  Pnceff  fi^ 
iig.  p,  I.  c,  2.  m,  3.  §.  ir.  12. 226,  png.  449,  Hxc  tgi-  . 
tur  interventio  voluntaria  IV.  in  fecunda  quo- 
que initantia  fieri  potefl ; Mevius  p.  4.  dtc.  40S* 
Mauritius  ia  Diip.  de  Jure  iaterveat.  J.  ^7*  ^ 

Berger  ia  EieS.  difeept.  For.  pag.  446.  feqq.  Dilp* 
Argent»  Dan.  Scheren , de  Iaterveat.  tertii  ia  judicio 
tb- 17.  cum  appellatio  vim  fententix,  totamque 
caufam  ha^lenm  relbivat , atque  ad  tempus  litis 
contellatx  reducat,  ficque  ea,  qux  licent  in  pri- 
ma inflantia,  etiam  liceant  in  fecunda  inflantia; 
Joh  Voetius  a.  36.  drjHJic.  modo  interveniens 
intereffe  pertinens  & connexum,  neque  i esufa 
principali  alienum  & feparatum  , fummaric  li* 
cit,  non  plene,  probet,  Bocet  cbJL  6.  ^sp.  f, 
tb,  37  /gq.  &unnem,  e,  a,  4.  fqg.  Mauruius,  jf.gp» 

Ludo- 
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Ludovici  jnl»«  Smieitung  jumcm/  Pro.tfi,c.i7* 
f,  3.  Mevius , P.  f.  dec.  S7-  P ite: 347.  cum 

'exceptio,  Tua  non  intereft,repcllat  omnem  agen- 
tem, L-36.  de  R.  I.  D.Harppr.rc/j^.jo.  n.i42^eqq, 
Conf.  iMV-  Ti.  a.  181.  & exceptio  hauddemon- 
ftratiinterelTe  opponatur,  Rivinus^eexcept.  c.4^. 
Et  quidem , H villus  in  prima  inflantia  appella- 
tionem debili  interpofuit , intervenient,  ob  in* 
tercflTe  verifimiliter  demonftratum , appellationi 
intra  decendium  absque  dubio  flatim  vel  per  ra- 
tihabitionem adharrere,  vel  feparatim  intra  de- 
cendium appellare  valet , licit  principalis  illam 
omiferit , L.  4,  /.  1.  L.  f.  de  ap^liat.  Cail.  Ub.  u 
172:  n.  3.  Mynfinger  ceat.  2.  obf.  2t,  Mauritiuc 
th  '37.'  Stryk.  ta  iatromS.  tid  Prox,  for:  c.23.  /,  7h 
^ Difp.  de  comwMn  appeliat.c.4.  & Laiiterbach, 
f.  13.  de  appeUat.  Hocque  decendium  non  a tem* 
pore  feientix Principalis,  qui  fuccubuit, fed ipliut 
tertii,  qui  intervenit  & appellat,  currit;  cuni 
'Unicuique,  cui  appellandi  jus  eA;  decendiuni 
nitile  in  Jure  indultum  (it;  c.  t.  Prout  fen- 
‘tiunt  Mauritius,  tb,4e.  Stryk-  decorrnmin;  appelL 
'c.  4.  n.  f2.  feqq.  ubi  plenam  cum  omnibus  circum- 
flantiis  requirit  fcientiam  , ita  tamen,  ut,  (i  uni 
parti,  ob  proprium  faltem  interelTe  fecundariumf, 
'in  lite  adiAat,  ficque  minus  principaliter  & ac* 
'celToric  interveniat,  caufam  in  eo’(htu  fufeipe* 
‘te  debeat,  in  quo  fuit ,'  cum  interveniret,  c.  fiiu 
Mt  Hte  pendent,  in  6to,  Mynfinger,  erat.  3,  obj.  73, 
Brunnemann.  a.if.  Mevius,  p.  7.  dec.  3tg.  nwn.  p. 
Joh.  Voetius,  a.  38.  de  judic.  . Neque  principalis 
appellationi  in  prxjudicium  tertii  renunciare  va- 
Mm  « . lec; 
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let;  Gail.  lib.  i.  obj.70.  nnm.  11.  Stryk.  decommita» . 
^pellat,  c.  4.  n.  6f.  66^  fed  ^pellans,  invito 

& relu£lante  Principali,  appellacioncm  profequt' 
tur,  Dn.Franz.  Dilp.CieJf.de  commod.  ^iHcommoi» 
exadbef.  appellat,  in  partee  litigantet  redmid.intibm, 
c. 3.  c, 4.  /. 2.  Minimi  tamen  hate  inter* 

ventio  acceflbria  & ailiAentia  tim  arilis  limiti- 
bus circumferipta  eft,  Ced  etiam  poQ  lapfum  de* 
cendium  huic  interventioni  adhuc  (ocut  cH,  iU 
tamen,  ut  omnia  faila  appellantii. approbare 
debeat,  L.fin.  C.  deappelb  Mevius,p.  1.  dec.ifS» 
Stryk.  diS.  §.2u  ^ Di^.  de  comnmn.  appeil.  c.  4, 
a.  O.Schweder,  iaDi^.  derenun^ 

eiat.  appellat,  fi.  12.  BefolcL  de  appellat,  e,  j.  /.  jt. 
Mauricius./.^;,  ubi  tamen  bene  addit,  cautius 
illum  agere,  qui,  ad  evitendat  cavillationes* 
intra  decendium  Judki  a quoadhxrendi  propo-  , 
(itum  declaret,  Franz.  cit.  Diip.  c,  4.  1.  Quod 

enim  tertius  appellationem  k vi6io  principali 
tit^  interpolitam  , eo  celTante,  profequi  queat, 
exinde  planum  fic,  quia  omnis  certius  ad  profe- 
quendam  appellationem  admittendus  eA  , per 
L.9-  S>3.  L.  f.  §.  2.  ^ 3*  de  impellat,  licet  tertius 
haud  appellaverit , neque  etiam  appellationem 
intra  decendium  ratam  habuerit,  Bocer.  claff.6. 
'Pifp.  j.  n.  tf.  Sententia  enim  per  appellationem 

C incipalis  jam  rufpenrajfic  libertas  gravatis  appel* 
tionem  profeouendi  8c  pro  fuo  intereCe  inter- 
veniendi data  e(U  ita  ut  nova  appellatio  haud  ne* 
ceffaria  Ht.  Gail.ii5,i.  obf.70.  num.  /.  obf.  126. 
Stryk,  de  commHn.  apptlUo,  c.4.  n.  62.  feqq.  Ne- 
que aliud  dicendum  a d tertius  interpo^tst  iPrin- 
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cipah  appellationi , ob  interelTe  connexum « ad« 
htrrerevaliC}  tunc  enim  terriui , cjui  tantum  in 
gratiam  & pro  intereiTe . alterius  parcis , & pro 
adjuvanda, profecutione  appellantis,  accelToTii 
accedere , & non  t^ro  ipfe  appellationem  profe* 
qui,  qutun  profccutioiii  alterius  appellationif 
adhxtcre  vult , in  quacunque  parte  judicii  au* 
diendut,  neque  opus  habet  , ut  intra  decendium 
adhxreat  vel  ratificet  appeiladonem  principalia, 
cum  appellatio  principalis  ipii  proiit;  Scaccia,ir 
MppellaUon.qJn.  num,7$>  Graveus,' Pr. c«»c/, 
tonfid.  2.  On.  aLudolf.  ta  Sjmpborm,  tmu  i.  cob- 
fiUt.Por.iS.  pag.4M.HLC  & pa%.4s6.  Dn.  Befle- 
ter,  iB  Difif.  Qit^.  4e  htttvtnk  pojl.  fiatait.  /. 

& «.'Vel,  fi  conlors ‘lilia appellantis  fit,  eb 
minus ' fatalia  obfervanda , neque  adhxfio  intra 
decendium  fa£la  exigitur,  fed  io  quacunque  Iit» 
parte  fieri  potert , L.t.  L.2.  C.  fi  nam  ex  plnrUmt, 
Mindanus  ie  coutwat.  ea$tf.  f.  t6^  §.  g.  a.  w.  vid, 
€, 'Si  f.ut' Et.ita interventio' in S^remo Dicafle* 
rio;  ob  verifimile  intere(re,iadm^in  iententiis 
illatu  iDn.  H»berlmo,  Nro.y4.  2XS.3n.37f.d<f/p. 
tgS.Sjt.  hifce  formalibus  in  pfto  Intes> 

ventionis  N.  pro  fuo  interefie  beo  biefem  Appel. 
lationK/Procefs,  eiogmoiibter  ©nteben  ofnoe^ 
hinbm/  i»9<la(|ftnpb#rad»i«iit^  obet  wirbN. 

; fo  tx  bei)  biefet  ^qt^e  )u  baben  oet# 
tnepnt^  aK  intervenienten  ju  deduciren  {uaeld^ 
fen.  Formula , qui  peti  potcA  admiffio  inier- 
vcnrionis,  fi  alter  contradicit , neque  fponte  il- 
lam admittit , talis  elTc  poteft  : 2(10  »111  Titius 
iHKm(;4njd(l  gebetten  baben  / ibne  |uo  interven- 

Mm  j tkm 
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Xff.  'De  litfs  deMtneiathwet  • 

tion,  me^en  teine«  offenbaten  Fnterertc,  in 

'biti  per  imcrlocutonam  |U)Uiaff((n.'  • Alter  ccoo- 

tta , qui  pugrut  contra  intcrventionrii  conceffio- 

oeci  ita  petitum  formare  potefti 

gent^il  mit  fVinem  Intcrvcntion<#@efu^  ab^unb 

|nt  iKub<  lunxifcnv  unb  fol(b<  P«r  Interlocuto^ 

' fiam  objur^lagfn,  ouc^  bi<  ^attbien  lu 

^anblong  anjwwfcn ; fub  implora^ 

' Et  ita  reje£la  fuit  intetventio  in  Mro,  749>  bdf 
Intetvenient<tttI@U<b<tt  nit^t  (fatt 
ob«  ba§  bet  Intervenient  tn  bieftm  AppeHationtla 
Procefs  mcbtsujulaflTcu/  fonbtm  obgemiefen  fepti 
- jbllt.  Addat.  Ludovici  i»  Procejf,  Civil.  c,  37.  f . *- 
fg  s.  Knorr,  ittb»gciinbl.  SlnTeitung  jum  Proctfh 
im  XXf^im  j£50ttptf»tf /$.  D"*  ^ Wern- 

,her , p.  2.  obf.  VT?»'  ubi  alias  formulas  petendi , - 
quoad  caubm  principalem  , afferunt;  In  caufa 
V principali  lententia*  concipitur  : fequentem^  in 
modum  t 3n  btc  Appcllation<#0a(|K  Titii,  Alo< 
gttn  Nten,  etncd  ; : fobann  Caji,  IntervenienteiV 

Aobern;  unb  Sempronii,  18ef lagten  Tten,bcitte8  . 
.^betid.  Afro.M.^i2.d#j.  d77.  W iV^o.  iopa,  vel, 
cum  acceffori^  intercedens  principalem  perio» 
-nam  haud  conflituat,  poteft  dici : mit  Afliftena 
'Mevii.  obet  Mevium,  ald  Afliftenten / btltttn 
^b<>Id  J Uti  ben  3.  obfervawnu 

V Addat.  Ludovici,  C.J7.  fl.  9-'  Bocer,  claff.dJiff.U 
tb.  34.  • Knorr,  f.10,  d:  L ubi  dicunt,  quod  accel- 
‘forii  interveniens  tertium  litigantem  non  faciat, 

- nec  ut  tertia  pars  in  fententia  exprimenda  ut. 
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gomhutme,  addiaUaUt  ^intervntlmu.^t’;^ 


' Quod  attinet  ad  intcrventioncrti  principalem, 
ubi  quis  principaliter  pro  fuo  mterelTe  comparet, 
non  defenfurus  aftorera  vel  re^  , fed , cum 
caufa  ipfum  tertium  principaliter  concernar, 
aftorem  vel  reum  a Judicio  repellere  vult,  ut , fi 
hominem  vel  agrum,  de  quo  litigatur,  & fen* 
tentia  lata , interveniens  vindicet , tunc  appella- 
tionem in  fecunda  inflantia,  intra  deccndium, 
principaliter  interponendam  effe  afferunt,  neque 
enim  a6la  in  Aatu , quo  reperit,  affumerc  debet, 
fed  novo  libello  opus  efl,  & lis  cum  eo  ab  ini- 
tio inchoanda  efl ; Mevius , d.  i,  dtc,  fig.  Stryt. 
,i«Prax.  for.  c.73.  D.Scnweder,  jf.  /?.  ha- 
bet enim  jus  plane  feparatum  ab  illa  caufa,  quae 
per  fententiam  i qua  dedfa , non  connexum,  hinc 
principaliter  intra  deccndium  appeflare  debet,  fi 
]us  prxtendit ; Dn.  ii  Ludolf,  eit.  loc.  neque  rati- 
ficatio  & adhzfio  ad  jus  connexum Tpcftans  Io  * 
cum  habere  pdtefl,  D.  BelTercr,  §.  g..^  10.  Rhe- 
’ tius,  i»  Difp.  de  Jure  tertii . c.  t:  n.  idi.  ' Interdum 
'interventio  pofl  ftntentiam,  ad  impediendam 
exeeutionem,  admittitur,  quodfxpiusab  uxori- 
bus fit,  n dotem  & allata,  ob  xs  alienum  mariti, 
‘durante  conjugio,  rictant,  ficque  exeeutio' 
nem  in  bonis  mariti  fiftere  conehtur,  juxta  pro- 
verbium ; bic  tOldimef/  oW  bdfe 
nete,  benen  ^eibern  umet  ben55cl^  ftfet^cn, 
unb  fkf)  baruntet  bor  i!)ren  Creditotn  perflecfen; 
prout  pafiim  Do^lores  conqueruntur,  Hertius, 
. • i» 


\ Ca^.  XIK  IHis  dMa^athm,  - 

in  Epidipnide  param.  21.  p^fg.  44^.  i«  optifc.  Stryk. 
in  tutrod.  ad  prax.  For.  t.  24.  /.  g.  Lauterbach , 
f . 17.  in  ^ib.  canf.  pign.  tacH.  coatrak  De  qui 
'interventione  latius  egi  tn  Dec,  346.  ubi  fex  rc> 
'quifita  adduxi , Dn.  BelTerer,  in  tot.  Di^.  de  {«• 
tervent.  pojl  fententiam . Rhetiui , oi  Di(p.  de  £x- 
'cept.  'paratam  execut.  imped.  Schsoeter,  DiSb.  de 
‘except.  poft  fentent,  opponi  folit.  \^ildvogel,  ie 
'except.  fci  jndic.  execnt.  impedient.  Denique,  ra< 
‘tione  interventionis,  adhuc  notandum  , quod 
'tertii  quidem  (ine  appellatione  turi  videantur , 
'cum  rea  inter  alios  afla  aliis  haud  prx judicet, 
tot.  tit.  C.  res  int.  aL  a3a  L.  u C.  qtub.  res  ind.  non 
noceat,  cum  autem  per  conrequentiam  , ob 
eandem  vincendi  caufam  & jus  connexum,  fen- 
tentia  ihterdum  tertio  ‘obe^e  quCat  ; L.  63.  de 
fe  judicat.  Stryk,  in  nfu  moderno.  §.  23.  nsqtu  6g» 
de  re  jud.  Heunifeh , Di^.  Jltorff.  de  Exeeutione 
contra  tertiam ^ Lauterbach,  ta.  ^39.  de  re 
judicat.  ^ $.  6.  ie  except.  rei  judicat,  tertio  fani 
quandoque  utile,  quandoque  necelTarium  eft 
appellare , Stryk  , ie  commun.  appellat,  cap,  4, 
num.  2.  feqq,  quamvis' tamen,  (i  alii  vil  tertio 
confultum  effe  podit,  ab  appellatione  quando- 
que utilius  abdineatur,‘ne  aaa  Judicii  ipfi  prx- 
judicent , jul.  Caefar  Ruginellus , de  appellat, 
$.  2.  p,  f.  u,  4%.  psg.  46. 


CARXm. 


Digitif^ed  by  Googicj 


•-  GAP.. XIII.  j 

.Tra£Iat  ProcdTum  Dicaddrialeiti 

i in  materialibus.  . 

SUMMARIA.  ; 

i.Scs.  Proponit  procef. 

Tum  Dicadcrialcm,  ejus, 
que  formulas. 

vero  proceflam' 

< in  fcriptis . 8c  ubi  locum 
habet, 

$■  SubmiiConem  oralem, 

& titulum  in  fcriptis  uG. 
tstum. 

s u 

t 

PRoceilui  Dicafterialis  regulariter  efl  oraljt 
Ord.  DicaRer.  p.  f.  f,  §.  r.  3.  ^ fo.  & arg, 
p.3.  K J.  P.  W.  p,  I.  f.tJ/.  0.  D-  Lauterbach,  m 
Differ.  Jnr.  C,  ^ IV.  p.  j.  tb.  47.  & <U"C , poO  Icgj-  - 
• rimationeni',  recenlita  fa^a  , & junificata  for- 
malia, przieguntur  a Secretario  vel  eju$  adjun- 
.£lo,  Aaa  primae  inflantis,  non  integra,  fod 
maxime  Libellus , Litis  contedatio,  documenta, 
.teflium  depoGtiones  , , quoad  pafTus  concernen-  * 
tes,  in  interrogatoriis  Generalibus , Articulis^ 
fpecialibus  interrogatoriis,  ptout  Advocati  praf- 
legionem  fibi  necdfariam  credunt  petuntque, 
tandem  fententia.  Reliqua  fc^ta  vel  RecefTus, 
ut  Replics,  Duplicx  & lubmimones  > non  prae- 
, N n legi 


),C,  Detiehcium  novt  de. 
ducendi.  Scsnnorx ex- 
ceptiones , mutatio  Li. 
belli.  i 

^.7.  Litis  denuntiatio,  a^ 
citatio,  8c  ConGlia  ad- 
mittantur. 

V 8>  SubmiiGoncin  ad  afts 
GlUt. 


V 


a Cap.  xni,  TraBat  Pr9ctffim, 

legi  folent,  ni(i  fi  principale  & novi  aliquid  ibi 
contineatur,  tunc  illa  pars  prsiegi  poteil,  Ord. 
Dicall.  p.  9.  t.  f.  /.I.  ^ t,  34.  §.i.  J.P.W.p.i, 
i. 67.  pr.  niii  quod  interdum  replicc  vel  duplicat^ 
loco  Libelli  vellitis  conteOationis , prxlegantur, 
fi  V.  gr.  proceffus  ab  initio  inordinatus  fuit,  fic 
petitiones  legitimz  ibidem  demum  extent,  res-  - 
que  plene  dedu6la  (it.  Quod  in  caufis  v.  g.  im> 
praegnationis  aliisque  fimilibus  obfcaena  & fcan* 
daiofa  publice  minimi' praelegenda  (int,  in  de- 
cretis Dicaflerialibus  provide  prohibitum  e(L 
'l^aila  praeleAione , incipit  Appellans  , praemifTo 
titulo  breviori,  & debita  gratiarum ailione,  pro 
.praeleilione  Adorum , fub  poena.  Libellum  Gra- 
vatorialera  , Appellationi  * obet  Gravatorial- 
jUag/  fuasque  iniquitates  & gravamina , ordine 
deducere  , fubnedens  in  fine  petitum  Appella- 
tionis ordinarium  hoc  modo  : aui  brntn  Adis 
Appell  bot  btren^^etlefung  ^tmit  bet  untcttl)d# 
tiiqcJ5)ancf  gcfprixtxn  n>itb/  ©egnerif^en  Fado 
ttnb  Rotulo Tefiium,  (fi  adefi  & maxime. in  fe- 
cunda indantia  probatio  per  tedesfada)  tbitb 
bor  aIltn!X)ingtn  dQei  Qlorjldnbige  angenommen^ 
unb  nlltn  contrariis  contraria  opponitt  / babtb 
■aber  tnfonberbtit  Cur^lic^  tviberrpeod^tn/  ba§is. 
•haraufbin  abet/  ad  demondrandam  iniquitatem 
fententi*  a qua , pro  1 ) gravamine  ongcfiubPtr 
•tbit  b(t§  ic.  unb  n>ie  bit  itptpte  Iniquitzt  batinnen 
'be(leb«f,  bflgic.  alfo  nuKbet  bie  bcitte 
•be  aui  ic,  tvelcbem  allem  nncb  bann  an  (Emet 
-.<5)naben/  Exceii,  Jg)crrnd)ftit  unb  ©rofg.  bai 
Appeliantifc^  rumml;dnig^gtl;prfam()ei  ^itttn 

* • «geb«/ 
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Dicafietulm  bt  materfalihu.-  tn  } 

evgebet/  fte  gerul^en  in  Q^nabcn  4)od)^unt>  ^rong* 
jnOUdi>ten  gu  ecfennen  unD  |u  fpccc^en/  bn§  bet 
0vi(^ur  erflct  inHan?  mit  auKgefpco(t)ener  Uctj^el 
ubel  geurtbeit  / tvobi  bnpon  appellitet/  unt)  in  bee 
•S)aupt#0ac^/  ba§  bec  Appellat  bie  eingeflagte 
taufenb  ©ulben/ cum  ufuris  & intereile  a tempr>« 
re  mors,  tu  enttid^ten/  au<l(l  aOe.in  prinu  & fe- 
cunda innantia  petutfad)rc  itoflen  unb  ^(^dbeiy 

JH  erfeben  f(^u(big  unb  uepbunben  fepn  foUe/  bitc^ 
iber  ba^  mi(b;^9\i((lterlid^e  2inU/  umb  ertbeiiunj 
Svec^tentf  unb  ®e«(^tig{(it/  beOen  ^ieiffe^  an^ 
wflSmb.  • ' > 

5 §.  n. 

' Appellatus  deinde , prxmifTo  itidem  titula 
breviori  & debita  gratiarum  aftione,  pro  pra- 
le^lione  aftorum,  conteftatur  litem  J.P.W.p.r. 
t.d>.  §.  l;etgegen  mag  jc.  Ord.  Dicaif.  p.  j.  t.  f. 
f.Jin.  Ord.Camcr.  p.  f.ja.  / 4.  BIum.  twPro- 
ceff.Camer.  tit.  7t.a.if.  Roding.  in'^.  Cam.  Ub. jt 
t.  30.  n.  13.  cnmfeq.  ^ n.ip.  Fabricius  ad  Mytpn- 
ptrnm  cent.  i.  obf.  t.  Bocer.  cl  6.  D 20.  tb.36  B.  D. 
Bardili  ia  D\{p.  de  Lit.  coBteflat.  tb.  fj.  id  quod  de 
jure  communi  controvCrfum,  an  in  appellatorio 
nova  opus  fit  litis conteflationc , hoc  modo,  ut 
primum  proponat yEquitates  fententia  ^ qua,' fit 
lubjungaf  refponfiones  ad  iniquitates  C Grava- 
mina Appellantis,  in  ordine  ab  ipfo  fervatoi 
cum  petito  confueto.  PP.  (5u<r®noben/Excell.2c. 
mirb  porlduffiggcb^friiwif^^r^micf  crffattct/  f6t 
bic  (n  QJnabtn  erloubtc  <^crlcfung  bet  A£len  Ap- 
* - - ■ : N n a ‘ • pcHa» 


‘ - * — • — 

rellattonis  , unD  nit  Appellat  batilU^  alie  utilia 
^fler  mafftin  acceptitt , ^em  ubrigen  unb  roibrt* 
gen  abec  t>ie  getneine  ^iDcrfpcedf)und  bermaf^len 
entgegen  fe^et;  a(fo  tvicb/ pro  falvatione  fenten- 
tiz  a qoa  , Me  erfh  ^quitzt  barouf  gegrunbet/ 
)c.  ttnb  l^erautf  fUefet  Me  anOece  iCquitzt 
»bn  fflH^en.  ®ie  britte  y€quit«t  fan  bab« 

Idtet  ireebett/  baf  ic.  Uttb  n>ie  nun  auS  Mefeit 
i£qutt»ten  Me  ^ece^tigfeit  ber  Urtl^et  ^ qua  aR^ 
berett  ftd)  Flchlid^  bart^ut ; alfo  tviru  Aberbifbie 
^egmeifiing  ber  Appdlanrifcbeit  Peemeinrt.  Gra- 
vaminum bec  ©egneetfiben  Appcllation  Temeri- 
tztnocb  beffec  ju  “iag  legin,  ba  beren  etfle  $ot 
nl^tinFado  gegfunbet/  immoffenic.  Meanbere 
abee  in  Jure  ‘Wartembergico  gednbett  i|l  iC.  bep 
ii»ek^er  bet  0ac^en  »abrl)afften  ^Bemanbrfame 
bann,  oh  6ute®nabemc.  batl  Appellatifth^sc*» 
^orfomjl  ?>lecbtl«cb<  Srfutben  gelongct,  in  yvecbten 
}u  erfenncn  unb  ju  fptecben/  bo§  ber  Oilchtec  bo; 
riger  Inilanz  mit  audgefdllter  Urti^el , tvo()(  geur/ 
ubel  bobon  appellirt/  unb  in  ber  «innupti ' 
&ad>e/  bo$  ti  no^^mabien  babep  fcin  enb.icbetf 
^erblciben  / ber  Appellant  ouch  oUen  in 
bepben  Tnflantien  aufgelo(fenenUnfo|len  jurefun- 
dtren  fdbulbigunb  geboUen  fepn  folle/ defuper&c. 
Confer.  On.Hzberlin  ia  /tppend.  Nro,  33,pag.86, 
feqq.  33  pag.  yf.  fe^.  Neque  vero , contra  (ly- 
Jum  curtz  Dicaflerialem , ad  iniquitates  primo 
loco  refponderi  & deinde  demum  zquitatum  de- 
du£lio  fubjungi  debet,  utpote  qui perverfus mo-  . 
dut  procedendi  in  Decreto  Dicaileriali  de  Anno 
S71S.  bin  4*  Maji  taxatus  & interdi£tus  legitur: 

Mro, 
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DicMjlertalern  in  mterUUabr' 

liko.  30.  in  afp€»d.  cuni  Ka  crebre  rc^titiones' 

- occurrent  6t  proceflUis  protelenir,  ueque  Harus  . 
controverfiz  accuraie  ^ uno  quafi'<  intuitO)  ob  • 
oculoa  ponatur , ut  in'prioriapprobato  ordine  fa*. 
cile  fieri  potefV.  Si  Jiiis  conteftatio  absque  jufla  • . ' 

caufa  differatur,  lia  ex  officio  pro  conteflata  ac-  ' 
cipitor  in  A^o.  prp.  'Appellans  deinde  replicat  eo  \ 
ordine,  quo  appellatus  luam  Litis ^conteHatio* 
nem  prof^fuit , ita  ut  excipiat  ad  zquirates  prtda-'^ 
ta$  & deinde  replicando  nrmet  fuas  iniquitates , ■ ^ 

fubjun^a  eventuali  vel  pura  Tubmiffione,  fi  res  > 
clara  & nihil  novi  timendum*  PoOmodum  appcl- 
Jatus  eodem  ordine  duplicat  flt  fubmittit,  pro  re- 
nata, pure  vel  eventuaiiter  hoc’ modo  : nrtb 
Un  non;  aUcm-oboBdgefu^rten  n<^/  bfe'iEqui* 

'taics  (vel iriiquirates)  fejf  befitl^en/ t»ad  mibcfg 
eitigeflteufe  abet  mitQ3cjlanb  p6Dia  obr . 

geleinef  merben , fo  ifl  nuhmebfo  nitbfd  ubcig 
old  afled  bienlicbe  tmb  petiti  tu  erboblw,' 

QDem  mibtigeft  obn  ne^moblentntvwetfpre^Kn/' 
tacendo' nic^d  eingeffeb^nb  / unb  ttunm^co/ ittt 
SRaljnwn®Otted/ eventuaHter 'ju  eiBtr  gebepb^r 
li^tn  condemnatorie  £ refbrmatorie  p 

binUrf(b<n.  (^o  fi£k>,' Appellans,  fi 'nihil  novi ' 
allatum,  HmpJicker  evehtuajem  fubmifTtoneni' 
antea  forte  farfaro  purificat , ' inierdum  vero , fed . 

Giucia,  nova  contradicit  flr  pure (ubmiteit,  fi  ni-. 

I probandum  reflet.  Uti  quoque  App^atua- 
. deinde  pure  concludit , fi  hoc  in  Duplicis  non- 
dum faaum,hirce  verbis  breviffimis:  Appellant 
tppQ<  l^ingen  priota  repetipettuob  btn 
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- Ca^  xni.  fraSatPraet^ 

borbin  get(^anen  Eventuai*Q5erc^§/  puriftc^. 
^abett/  fub  tfspJorarione.  Noundum.  enim  hic  >, 
eii,  qaod  utctque  quidem  parti  , ultra  replicas  3 
& duplicas  ( tertius  adhuc  Rece^us  f.  conclufio-, 
permilfa  fit  in  Ord,  DicaR.  p,  |i  t.  g.  ^ J.  P.  W, , 
p.i.  t.  67.  %.  K.  ftaq.  Belold  oA . 

).  P.  /P'*  p't.  tb.  121,  raro  tamen»  ultra  dhplicas.j 
oretenus  procedatur»  nifi  novi  aliquid  afferatur*, 
& caufz  Riroma  neceifitas  id  pofhilet.  ne  tempus 
judicandi  praripiatur,  cum’&  alias  ut  plurimum  1 
nil  nifi  ingratx  repetitiones  in  ultimis  Recefiibus 
occurrant.  Porr6  adhuc  monendum , quod  . 
phiscaufa  «x  officio»  in  contumaciam»  procon»  1 
clufa-  accipiatur»  fi  partes  eam  fine  caufa  diffe*- 
rant  fit  fufficiens  dilatio  antea  concelfa  fit , aatb* ' 
jnhmns  Coi*  de  juiic*  Jus  Pro  vine  Wiirtemb.  p.  r*  • 
tit*  fo.  Meviu*  p.  f . Jec.  413.  Brunnemann.  inpro- , 
ctffii  civili  c*  26.  n.  4,  Stryk.  ia  introiuB  ad  Prox*  *> 
tor.  cap,  2t.  $.  I.  Et  fi  conclufio  eveniualis  cum  ^ 
conditione,  protefiatione  & refervatione,  &lub  . 
claufula  , nifi  ouid  fa^Ji  vel  novi,  fo  ?^euerungi 
unterbleibt  / faaa,  veiuti.  fi  pars  adverfa  nihil  ■ 
novi  amplius  attigerit  vel  alioquin  nihil  fuEli  de 
novo  emerferic,  tunc » pro  re  nata » fi  novum 
fadlum  offertur . V parti  adverfz  non  denegature 
refponfioD.StryJ(,  «;atro<ia9.  praXiO  For  cap. a 
21.  n.4.  Ludovici  » 'Proce ff.  Civili  e.  23-  i ,3-  veli 
ex  officio»  fi  novi  aliquid  allatum:»  conclufio, 
refcinditur  & nova . probatio,  injungitur,  NicoL , 
de  procejf.  jndic.  p.  t,  c,  66.  a.  3.  -Emencus  a.Ros*j 
bach  ta  Proceff.  C^iL  tU. 70.  a.d..vid,  Blum. ia pror  i 
Comer,  tii.  7^  a«74;.ib  contra*  fi  nihil  novi 

pro- 


‘ Ditaftetialm  Ir  tnaUriaUbnt.  •; 

. |>rotulcrit,  tunc  eventualis  condufio,  pro  pur^ 

• in  fententia  accipienda  R._  D.  D.  Harppresht  i» 

■ Re^.4o:n.SS.  & 29.  vcl  injungitur  ipfi  concluflo 
<<pura  in  caufa  Nro.4f*  A.»7i$.  tin  i.Septembr. 
,'f>ars  appellata  Aatim  in  litis  cotitedatione-ad  fca>' 

• lentiam  fubmifie,  fine  exprelTione , an  pura  vel 
eventualis  effe  debeat  fubmifllio , deinde  autem 

■ ad  Replicas  N.  hoc  non  obAante,  duplicabat,  cui 
I N.  contradixit , reje^iiMem  petiit , & ad  inierlq* 

cutoriam  rubmifit , omnibus  perpenfiSi,  duplicc 
^ admifTc  funt , & per  Dn.  Secretarium  partibus 

■ intimatum  fuit,  ex  fequentibDs  rationibus,  quia 
> ex  leviori  caufa.  conclufio  etiam  ex  officio  rc> 

^ fcindi  folet,  Mevius  p.  1.  dec.i34>  nttm.6.  p.  3.  dtc, 

< adf.  p.  f.  dec.340.  p.  7»  dtc.  3ig.  hinc  in  dubio  ma> 

' gis  eventualis  fubmiffio  intelligenda  & credenda; 
r & cum  infuper  pupillos  caufa  concernebat,  re- 
Oitutio  in  integrum  non  fuiiTet  deneganda. 

§.  III. 

V Interdum  autem  In  fcrtptis  proceditur,  & 
procefTus  feriptus  locum  habet,  quoad  caufam 
. principalem,  Icgitimatioenim  viva  vocc  fit,  ac 
fa£Ium, cum  aliis  przparatoriis,  oretenus  propo» 
nitur,  ita  ut  mixtus  videatur.  Et  quidem  i)in 
litibus , quae  extraneos  concernunt,  Ord.  Dicafl. 

• p.3.  t.33.  modo  Caufa  fit  graVis  & ardua,  neque 
enim  neceiTario  femper  procclTus  in  feriptis, 
‘jBernbfd^kbung/  fieri  debet,  BcMd.  de  appellat, 
c.  n.  f.t.  p.  41 1 ^ 413.  fruftra  dilTenticnte  Eo- 
dem ad  J.  B.  tF,  p.  I.  tb,  ipp.  Et  ita  judicatum  in 

‘ ' ' * Dica«' 


' Cap.  X^  IraSat-Ffoe^m 

Dtcaneriotxn  17.  Septembr.  171  x.  in  cau(aptt| 
J^icd^^eim  concraBlsiin  Ruin 

imb  Frantz  Villiet,  & A.  1716.  beti  14. Aprilis. 
lA^ro.  riotf.'  6^  ii^p.  apud  Hxbcrlin ; quia  tamen 
Advocati  non  erant  parati  ad  oralem  proedTum, 
}Ut>^anblU0d/  & alie  caufe  concurrebam,  ide6 
procelTus  in  feriptis  quidem  A.  1716.  permiiTus 
fed  additum,  in  fententia  inierlocutoria,  ex  e£* 
fido , txtabre^iebet/  vid.  e.  d.  jf.jSa.  Et  tunc  in  - 
'caufii  Appellat,  extraneorum,  poA  fii61am  legi- 
X timationem,  fa£lum  cum  rubrica , proponi^, 
juAificantur  formalia , Sc  deinde  petitur , utcau* 
b,  quoad  formalia  & materialia , in  feriptis  pcc- 
• agatur,  juxta  Ordin.  DicaA.  p.7.  (."a;.§.  r.  hoe 
modo  : unb  tpdltn  biefe  Appellarion^o^oc^  on 
unb  bocftd^  felbflen  n>icbt?9  onb  ^u^gefeffene  bo. 
ttiffl  / ' mtt^  bie  ju  befferer  ^dbdtibtung 

}u  Derabftbieben  unb  in  0dbritfttn  }u  berbanbein 
i|l : fo  roill  Appellant  (guer  ®nabtn  unimb^nig 
erfuebd  b<»ben/  bie  Appellationi  / Aden  bor  t>et/ 
lefen/  anjunebmen/  uub  gedenmdrtige  Appella- 
tiond/@ad[)e/  quoad  formalia  & materialia,  bon 

biet  iu  bier  ^ec^en  in  0(bcifften  lu  berl>onbeltv 

}iUberabfcbieben/  defuper  &c.  Appellatus  poA 
egitiroationem  recenfet  itidem  facium,  prxmiAa 
nervofa  & accurata  inferiptione , & fi  formalia 
teSte  fefe  habent,  petit  itidem,  ut  a^apro  prae- 
' le^is  accipiantur  & procelTus  in  feriptis  permit- 
tatur , uri  'quoque  interlocutoria  ira  fertur  8c 
quoad  formalia  & materialia , res  ad  procefTum 
icriptum  rejicitur;  lic^c  formalia  omnia  lint  ob- 
fervata , neque  ullus  defedluc  adfit , cum  hoc 

formale 
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formale  proceffus  ita  in  Ord.  Dicafl.  (it  prxfcri* 
pium , uti  ob(«rvaluin  in  M«.  ri^f.  n6g.  ii/^ 
US3,  t2oo,  1206.  t2Q7,  apud  Dn.  Hzberlin , quod  (i 
tamen  informiter  & nolliter  appellatum  &noto- 
rie  peccatum , tunc  non  devoilutto  peti  & datim» 
per  interlocutoriam,  caufa,  pro  non  devoluta^ 
Haberi  & declarari  poteft  per  Ordin.  Dicafl.  p.  %, 
t.  23.  f,  2.  & per  verba  ibi  polita,  tbO  t>onn6t^tn; 
cx  quibUs  (equitur,  quod  in  hoc  cafu , ubi  mar 
nifefle  folcnnia  non  obfervata  , procelTus  fcr^ 
ptus,  quoad  formalia  & materialia,  non  neceC* 
larius  fed  plan^  fupervacuus  fit,  & quod  proin* 
decaufa  flatiro  decidi  polTiC:  cum  hxc  verba  dU 
fpofitum  ad  folun)  illum  cafunafonnaliterexpre^- 
fum  redringant  , cafumque  contrarium  omniop 
excludant,  B.  D.Harpprecht<Cofl/.  uov.  t.\n.  100. 
^ Conf.  3f.  0. 30.  tnm  feqq.  Uti  A.  1 7 1 1.  ben  1 7. 
Sept.  in  caufa  Appellationis 
©ictigccti/  contra  Bl*fi  Ruin  unD  Villiet 

inDicaflerio  judicatum,  Sro.  uo6.  Minus  re<^ 
Vero  hic  petitur,  bie  Adla  Appellationis  lo- 
co libelli  Gravatorialis,  vel  Litis  contefUtionia, 
pro  prxledlis,  accipienda  fint,  quia  haec  petitio 
tunc  demum  heri  debet,  fi  probatione,  ante  prae- 
leftionem  Aflorum , opus  ed  Ordin.  Dicad.  p.j. 
U g.^,2.  utpote  quae  podlitem  demum  conte- 
. datam  locum  habet;  £,  x.  wt  lite  non  conteftafa 
uoH  proctd,  ad  probat,  p.  D.  Lauterbach  in 
tbcor.  praB.  (.36. ai  tit.it.  de  proluat.  Verum , pt 
totus  proceffus  in  feriptis  peragatur , ad  hoc  non 
opused,  litis  contedarione ; fed  Libellus  gra« 
.vatorialis  6c  Litis  contedatio  bene  in  fciiptis  fe- 
O o quitur, 


jl9o  Cap»  XUJ..  .frdSat  Prtciffim 


quitur , prout  monitum  & obrervatura  fcpius  ia 
Picadeiio  io  fpecie  A.  1714.  ben  4.  Jul.  ' , - ■ 

. 5.  IV.  . . 

1)  Froceflusfcriptus  in  fubditorura  quoque 
«aufis,  pro  arbitrio  Dicaflcrii,  permittitur,  (i 
fraves  & ardu*  fint,  tapfftt  Hnl)  / St 

communitates  concernant,  ied  non  nili;  quoad 
materialia}  quoad  formalia  ver6,  femper  , in 
iubditorum  caulis,  oraliter  proceditur,  nifl  pun- 
Ao  formalium  probatio  necelfaria  & formalia  ' 
probanda  fint.  Ord.  Dicad.p.  3.  t.  23.  (.3.  & tunc 
petitur,  ut  A6Va,  pro  przle£lis  , habeantur, 
caufa,  quoad  materialia,  in  feriptis  intra  menfis, 
'fex  reptimanarum  vel  ad  fummum  duorum  men- 
fium  Imparium  ,tra£Ianda  permittatur.  Et  ita  cau- 

■ fa  refcillionis  transaflionis  juratz  efl  habita  pro 
' re  magni  momenti  cum  dolus  & error  probari 
‘debeat,  ideoque A. i66t.  btn  1 a.  Martiiincaufa 
‘»on  9GBaibltngen/  itp  fcben  Catljarina  9\cuflti/ 

^Idgccin  Appeliamin/  unbbencn^cl^au^ 
•feHfd>cn©fben,  lOtfiagmiAppeilatcn/  proceffus 
in  fcripiis  admiiTus.  | } Caulz  remiflionis  & pri- 
mz  inilantiz  femper  in  feriptis  ventilantur, Ord. 

■ Dicaft.  p.j.  t.  2g,  §.  2.  nili  quod  oretenus  legiti- 
matio  nat,  fa^umque,  cum  rubrica,  propona* 

' tur,  & fubne£latur  petitum,  pro  procedu  in 
■feriptis  peragendo’,  hoc  modo:  9Ja^bcme  min 
‘ on  biefc«  ^tpfgerid^t, 

butd^  SpeciaI-  ©nabi#cn50efel)l/  remittirtroot^ 
'btn/  bctgWc^mRcmiflionf^^ad&tnabec,  nac^  - 
' ■ SnnbaR 


\ 


Digitized  by  Google 


Dicafieriaim  in  maieriali^Hi. 


29t 

3nnl)aU  fcer  ^od)fur|W.  ^ofgeric^W^Orbnunq, 
p.3.  t.78.  in  @(t>tiffi«n  m ber^nblen  : fo  erfow 
bere  bann  bie  9lied)tli(^e  ^ebilbC/^uer  ^nben  )Ci 
htUntertbAnigfeit  311  erfud)en , bUfe  ©ttittigfert 
'|ut  «anblung  ju  t«rn)eir<n , . unb 

t)on  t)tec  }u  t>iec  'Boeben  in  ®naben  )u  Mcabf 
fi^ieben/  biCfUbecK.  4)  Siabinterlncucoriaap- 
pellatum  , & illa  reformatur  & pronuntiatur 
bene  appellatum , tunc  caufa  principalis  in  (crir 
ptis  ad  Rnem  perducenda  efl,  fi  gravis  &dubia» 
Ordin.  Dicali.  p.  ^ f.  23  §.  4.  Et  tunc , fi  a£U 
jam  prarle£ta,  petitio  fequentem  in  modum  con* 
Cipi  debet.  P.  P.  9^ad)bcme  nunmebro  bie  in  boi» 
dger  Infianz  au^gefptocbene  Interlocutorie 
retb^df^  reformirt  tootben/  unb  ti  ba^eco  an  be«* 
me  mdre/  ba§  in  caufa  principali  meitet  fuea6» 
fd>titten  mecben  foite  / n>ie  bann  Appellant  nicptl 
mebeetii/  aiu  ben  fc^ieunigen  Siu^gang  biefef' 
Procefled  mtlnfcl^t/  fo  miU  leboc^  ber  @a(^ea 
55^(<)affenbeit/  alo  n>elt^>e  wlc^tm 'unb  tmet^cU 
baPS/  QJecfaflTung  bec  Jpocbfutfll.-?)of» 
gerttbtti^Otbmmg  p.  t.  23.  $ 4.  ben  munbiicbeii 
Procefi  nitbt  qeflatten : babero  bann  bon  AppeU 
lanten/  ^ute  ©naben  Exceli.  &c.  geborfam^  im- 
ploricet  merben  , biefe  0a<be  (ue  fc^ifftiicbeti 
^erbanbiung  )u  oetmeifen/  unb  oon  fe4>0 
ftd)i  ^otbtn  in0<btipn  au0|ufi6bren/  }u  oee^ 
abftbieben  / implorato  officio  Nob.  Domini  Jup 
dieis.  Neque  caufa  ad  judicem  prioris  infiantis 
remittitur  J.  P.  W.  p.  1. 1, 6g.  i.  fin.  Ord.  Dicafl. 
p.  3-  'f.  23.  i, 4.  uti  caufae  tales  retentx,  A^ro.  gu 
gf.  119. 139^819»  936,  ^ 942>  n/d.  1177.  Ilia, 
c ; I Oo  s fle 


3$a  Csp.  XfJhJiraSat  Pne^m 

■;  ’ J ' " ' ' 

|c  proceiTus  in  fcrtptis  admi(Tus  iMr.  7f*  332  403» 
fjj.  f33*  682.  & rcfcifTa  concluHone  bk  - . 

ya  inetterer  ©c^rtlftik^en  Q^erbanbiung  t>epf 
ttie^n  irorbttl , Meo.  697»  interdum  jungitur  r#- 
formatoriae  fententiae  ilatim  abfolutio  a caufa 
. principali  M'0.  Ita  A.  lyaf.  ben  4.  Sept. 
caflacoria  .fencentia  interlocutorias  ii  qua  lata, 
caufa  tamen  retenta  6c  oretenus  traihtaA.  1726. 
bcri  1 7*  Maji , ex  jufla  caufa , ita  ut  fada  legiti* 
0KiOone  a ^N.  & deinde  ab  A.  T.  hic  primum 
agebat  reproducendo  libellum , addita  petitione 
in  caufa  principali,  poQea  R.  N.  litem  concefla' 
tus  efl , reproducendo  litis  conteflationetn,  quie 
xum  libello  publici  przle^la,  fubjun£la  petitio- 
ne in  caufa  principali . & lic  porro  procedebant, 
fed,  refcifTa  conclulione,  probatio  decreta  fuit, 
Klodus  igitur  procedendi  talis  ede  potefl. 
bttik  in  bociget  Juridica  bie  Interlocutoria  a qua 
<caflirt/Unb  baburcb  Gravamen  gebobenmoiv 
^en , fo  wiH  nun  R.N.gcmdrtig  fcpn , A.T. 
tbcitet  iu  Flagen  unb  boriubringtn  / A.  T,  deinde 
•Teproducit  fuam  a£lionem  & libellum  &c.  petit 
ejus  prxledJionem,  fi  redte  fe  habet  compofitus, 

Tcl  brevibus  momenta  adducit  ac  fubnedlit  peti-, 
tlionem  in  principali, uti  in  prima  inflantia  ;R.N. 
ipoflea  litidem  Litis  conteflationem  ,in  aiflis  pri- 
onx  iniUntix  extaetem  reproducit  vel  novam 
-breviter  proponit,  fubjundJo  petito  In  principali,- 
tpro  abfolutione  ab  aAione,cum  refufione  expen- 
iarum,.pariterque  petit  prxleiflionem  : Deinde 
Jequitur  replica.de  duplica.  i£t  hoc  modo  in 
-4diis  quoque  Ycl  inverfu  cafipus,  mucatis.mu** 

; . 'v.‘  ' tandii 
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'tandis,  agendum  eric.  Confer,  hfiro.  siS.  84»- 
•943. 1079.  1080.  ubi  procefTus  appellationis  ob- 
> icrvatus  videtur.  Quod  ii  autem  bene  judica* 
Cum  & male  appellatum  ab  interlocutoria  pro* 
* nuntietur,  caufa  ad  priorem  judieem  regulariter 
remittitor].  P.  W.  p,  1. 1,  6g.$.fm.  Nro./g.  nili 
quod  ex  jufta  caufa  nihilominua  interdum  reti- 
'neri  queat  p.  j.  tit,  24.  f.fin. 

^ J.P.  W.  p.i.  t.  73-  S.  UnD  JC.  Mro.  iiid. 

ii7d.  cumprimis  ob  caufae  connexitatem ; Ego  ia 
Dodec.  tbef.  ^ d^. /.  C.  (K  tb.  6,  conf.Mevius 

p.  2.  dec.  I4S.  p.  4-  d€c.  22j,  ^ 349>  Carpzov.  p.  r. 
C.  20,  dif.  For,  26. 


Si  procefTus  in  fcriptis  peragendus,  tunc  \ 
in  caufis  Appellationum , ab  Appellante  libellus 
gravatorialis,  Appellationi  ^ o6cr  Gravatorial- 
Klag/  Libellus  Gravaminum  f.  gravatorialis  vel, 
in  cauHs  remiflionis,  ab  A^iore,  j^laq^^Libell, 
^(19^  / «um  repetitione  faai  oraliter 

jam  recenliti , Secretario  Dicaflerii  porrigitur , 
qui  deinde  hoc  feriptum,  cum  praefentato,  ad- 
.yerfx  parti  ad  Litis  contenationem,'&  lic  porrfe, 
ad  Replicas  & Duplicas  , interdum  quoque  ad 
brevem  conphjfionem  communicat  Ord.  Dicaft. 
p.3-  t-s.  ^ t.23.  §.f.  j fvw.  p.i.  t.67.  § 
0Cl)tnb^  ^ feq.  Et  tandem  oret.enus , pofl  fa- 
ilarn  legitimationem , cfl  concludcndpm , Ord. 
Dicafl.  p.  3.  tit.  19.  §.  9 tit.  23.  #.  brevitjr 

hoc  modo ; (gi  in  Det  Appcllaxioo<>f0^tR«- 

Oo^j  ' ‘ 


Cap.  XIII.  TraBat  froctfjkm 
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miiru)ng?0acf»e  berOaiiMt,  unb 

flUbereit  bcfc^loifen,  nxitet 

nfd>r«  fibrlg/  aW  bci§  foIcit)rt  nunm<l>ro 
50?unb(i(^  befcfcebe,  iu  tveld^em  €nbe  bann  Ap- 
pellant ober  A6tor  alk  {n  blefct  au^geiibte 

Afta  & aftitata  bcftermajfen  reprodud- 

ten,  all<(5  @ieg«#^prfT4nbf9e  nUerOrtb<n  nix^ 
mablen  baraud  accepHren , bem  Obrig  unb  n>U 
brigfc^xinenben  aber,  mit  (StiOft^roeigen  niebt^ 
•eimaunwnb,  conftantcrmibcrfprecben/  unb  fyitf 
mit  bief<@a(b<  ju5uer@nabfn  Excell.  k. 
bigen  unb  gwecbkn  Dijudicatur  gcb«>«f<int|l , role 
porbero  , nlfo  nucb  ^Dlfunbltc^ 

binkrfeb«n/  au*/umPublication  eincr  fiivorablen 
Urtb<l/  bcjlen  ^leijfed  onruffen  mifl ; Sub  im- 
ploratione enixa.  Hxcque  oralis  fubmiflio  ex 
necetlitate , Heri  debet,  lich  in  feriptis  jam  con- 
clufum  fit,Bocer  cL  6.  Dif^.  37.  Lauterb.  vo/.> 

C.388.n.2.  Omnia  vero  feripta  juridica  in  du- 
plo porrigenda  funt , ut  nimirum  unum  Exem- 
plar apad  a^a  retineatur , alterum  ver6  parti 
adverue,  fumptibus  libellantis,  'communicetur, 
Ord.Dicaft  p.3.  t.33.  i.  f.  commune  Decretum 
D caH.de  A.  1710*  ben  at.  April.  AYo.  ia /1[h 
, pend.  Hiberlin.  & quidem  ab  Advocato  debent, 
fub  poena  reje£lionis  & arbitraria,  fubfcripta 
elTe,  Ord.DicaH.  p.f.  t.7.  §.id.  Et  titulus  ple- 
nus fiipra  c.  4.  f.t.  allatus  , in  feriptis  Juridicis 
ufitatus  eH,  & ab  extra  infcribuntgr  v.  g.  untet^ 
(bdniqe  Appellation^/jtlog  vel  Litis  ConteHation 
bcr  C^emetnbCinnacb/  ^Idgtrn  Appellantrn  eiik 
ficgcn/  unb  wibee  bi<  ^enumb  Q)(Hmerrpad)  . 

flagkii 
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nagten  Appdhten  ; a latere  ver6  feribitur : S(n. 
cin  & ab  altero  ia- ' 

tere : punao  appellationis  in  caufa  finium 

Eifcuorum  &c.  ■ Quod  fi  autem  memorialia  & 
pplicaliones  porrigantur»  tunc  receptius  eft» 
ut  Advocati » per  modum  EpiUolar , defuleria 
partium  proponant,  & ordinario  titulo  Serenif- 
■mi  Domini  Ducis,  non  fdtem  in  contextu  utan- 
tur, fed  Cc  ab  extra  plenum  titulum  inferibant, 
uti  in  Cancellaria  ufitatum  eft ; nam  Stylus  Can* 
cellariae  & Dicaflerii  in  hoc  non  diiFert,  ab  extra 
tamen , poA  titulum  , addi  debet  a latere } ' 

itn  ^c^pceifli^ed  ^ofgeric^.  Confer.  Mevius 
p.a.  ckc.  109.  ubi  bene  docet  quomodo  ad  grava- 
mina appellationis  procedendum  &*  quid  facUt 
ad  abbreviandum  ptocefTum.  • / ■ 


$.  VL 

Notandum  hic,  quod  appellans  beneficium 
L.  4.  Cod.  it  tmp.  ^ repar.  apptU.  ibique  Brun- 
nem.  habeat,  quam  Legem  Rofam  inter  Spinas 
vocant , cdm  reliqux  Leges  illius  tituli  fere  in- 
utiles fint  Dn.Stryk.  in  itfn  moderno  f.tf,  ad  tjt.r. 
de  appeUat.  ita  ut  non  dedu^  deducere  & non 

f>robata  probare  queat,  Mevius  p.3,  dtc,ij3.  MuU 
er.  ad  Strnv.  Exerc.  fo.  tb.  14.  lit.z,  Esbach  ad 
Carpzov.  p.  u c.  ?i.  de/.  2. 9.  ® 10.  Hineque  ad- 
mittuntur novx  exceptiones  peremtoriae  ante 
omifix,  Ordin.'  Dicaft.  p.  3.  tit.  f.  /.  jfti.'  ^ tiL  21. 
5. 4.  J.  P,  p I.  tit.ds,  Mevius  p.  3.  dec.  416. 
D.  Lauterbach  ia  CoOeg.  tbtor.  pramco  §.  6,  nibU 

IBM* 


Procef^ ' . 

ifmovari  appdi.  interpof.  modo  non  fint  rales , qu« 
ad  aftiomm  infti tutam  plane  non  pertinent,  nec 
iJtkm  infirntani  Mevius  p.  j.  dec.  416,  Brunnem. 
ad  L.  3.  n.  I.  de  afpetUu  B.  D.  Bardili  Extrc.  39^ 
Conci.  For.  ir  fecua  in  dilator  in  cap.  it.  Siajiid 
porr6  non  folum  novs  probationes  recipiuntur,! 
uri  e.  t3»  tb.  f,  eviAum  dabitur,  fed  etiam  nova 
inftrumenta  , oculares  infpeflSonc* , edkioncs  ' 
ai^oiDm , & articuli  pofilionaies  admittuntor, 
c.f#.  is.  i6. 8c  jurkmentom  quoqoe  deferri  poteOr 
Mevius  p^4.  dec.  j-.  quod  ttguiarker  in  loco  Ju- 
dicii pruftandom  , nifi  «x  jufta  caufa  r.  gr.  ob 
longinquitatem  itineris,  judex  ad  pOTtum  ejua, 
cui- juramentum  impolitum,  perraiEfat,  ut  ab- 
fens  coram  fudiee  ejus  loci , ubi  vivit,  iliudprae* 
ftet  Mevius  part,  3.  dec.  4».  Qf  4^3.  D.  Stryk.  bi 
cantel.  furam,  part.  2.feS.  r.  n. ira-  cnm  feqq.pag.  47. 
•Lauterbach  §.  70.  de  ptrefnr.  Uti  judicatum  in 
caufa  appellationis  bon  0tuttgdtbt  / 0)tijljan 
bon  0tuttgac&t,  55tnagtcn  Appellamctv 
tbibct  tinige  3uJ)tnbon  ^ancffurt,  Ap- 

peliaten/  illisque  permiuum,ut  juramentum  ju- 
diciale Francofurti  in  prafentia  partis  adverf* 
jurent.  A.  1712,  bCrt  it.Sept.  Mro.noi.  prout  ex 
literis  requifitorialibus  patet,  fub  Nro.  XXVI.  ia 
jippend.  Dn.Haberlini,  add.  L.i3. §.4. Cod.  de  re- 
im  credit.  Neque  denegata  eft  emendatio  libelli 
inepti,  modo  bo'c  fiat  absque  dolo  & fraude, 

J.  PlfK  p.  I.  tit.6S.  jf.jJ».  .Cuna  h*c  de  Jure  Ci. 
vili  quoque  omni  tempore  licita  fit,  Hahn  ad 
mfirnb.  n.S.  D.  Lauterbach  m CoUeg.  tbeor.  pra» 
Bico  6,iS.  adtit.n.de  edendo.  Stryk.  in  introdaB. 

ad 
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Dicaptriakm  ia  mUrialilmi,  , ' '%9y  - 

ad  ffrax.  lor,  c.  7-  /. ».  totalis  ver6  mutatio  pro- 
hibita cfl,  cum  cauia  ex  priori  libello  primsin-. 
flantis  difcuttenda  fit,  Bcfold.  de  appeliat.  cap.  r/. 

i.  Brunnem.  ia  Praceff.  CivUi  c.2g.  a.gS.  Pjf  97, 
Mevius  part.  f.  dec.  69.  a.  f . D.  Stryk.  ia  a/k  moder- 
ao  §.  if.  ad  tit.  ir»  de  appeti.  ^ ia  Di^.  de  iviMgw 
nat.  faiSti  proprii  c.  f.  a.  10 f.  ubi  limitat,  fi  altera 
pars  nihil  excipiat,  B.  D.  Frommann  ia  Di^,  de 
m.  variandi  c.3.  ol  7*  ».  4^»  ca»  feqq.  pag.  lao. 

Et  in  hunc  modum,  vocabulum  in  Jure  Provin<> 
ciali  occurrens,  gcanbcit/  efl  non  de  totali  mu- 
tatione, fed  emendatione  & partiali  mutatione, 
accipiendum,  ficque  ad  Jus  commane  reducen-  ^ 
dum,  neque  differentia  flatuenda » de  qua  ha- 
£ltenus  omnes  Dodores  Wurtembergici  tacue- 
sunt  B.D.Lautcrbach  Exerc»i.  Coaet.  for.  2. 

§.  VII. 

De  litis  denunciatione , nominatione  autho> 
ris,  adcitationc , interventione  & decreto  provi» 
fionali , latius  adum,  inCap.XII.  quorfumB.L. 
remittimus:  ira  ut  nihil  reflet,  quam,  ut  de  pro- 
dudione  Rerponforum  eorumque  admiflione , , 
quzdam  addamus ; Et  fane,  an  confilia  pruden- 
Cum  in  fecunda  inflantia  produci  poflint,  omnino 
dubitandum  ? cum  procefTus  oralis  ita  protele-  ' 
Cur , indeque  confufio  oriatur  , ira  ut  illa  die 
caufa  vix  abfolvi  & fententia  ferri  poflit.  Meliui 
igitur  efl  & redius  faciunt,  qui  ab  hifce  inufita- 
tis  abflinent,  curia  enim  nbvit  jus  ; non  tamen 
(uflinee  omne  prudentis  judicis  arbitrittinexclu- 

P p derc,  • 


fligi  IVaffat  Procefjiim 
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de  re,  cum  fciam  rariora  exempla,  ubi  confiiia, 
cx  magnis  rationibus,  non  plan^  rejeeia,  fed  ra« 
men  parti  advcrf*  fua  quoc]ue  defenfio  integra 
rcli^^a  fuerit  Uti  fa£lum  in  Caufa  AppeUano»' 
nis  bon^ubingen/  ?injif(ben  J^rduleinwn  ®r6nir‘ 
IboI  / unb  ?(nnrtm  Sob^nn  @6Uartii§  , A. 
1^48.  ben  28- Auguiii  & in  caula  Adpellarionis 
bon  iWarbacb  A.  <706.  bcn  ig.  jan.  Confilium 
Facultatis  jurid.  Tubing,*  porredlumi  advcrfs 
parti,  pro  f^ua  defenfione,  communicatum,  alia-' 
que  die  nempe  beti  1 1.  Febr.  fententia  pronun« 
t<ata,  Nto.g^i,  apudHzberlin.  Neque  inSum-- 
mo  Dicafterio  transmilfio  aitorum  in  ordinatio-: 
ne  aulica  praecepta;  neque  approbata;  neque 
ufitata*  Sed  quolibet  die  nova^caufa  trananda' 
& decidenda,  &illudjuflitiatadminiflrands fatis 
fuperque  fufticit , vid.  cap.  3,  uti  quoque  in  aliis 
Supremis  Confifloriis  cefTat  Ludovici  in  Crvil. 
ProteJ}.  cap.  34.  §.3.^  3,  , , 


. §.'  VIII. 


. Interdum  plane  ad  a6Ia  Tubmittifur,  fi  caufa 
bona  & judicia  notoria,  illaque  in  prima  inflan- 
tia plen^  deduib,  ita  ut  nihil  novi  adduci  quear. 
Befold.  de  appellat,  c,  13.  $.  3.  Mevius  p.3.  dee. 
414.  ^ p.  3.  dec.  301.  Id  quod  facit  ad  fumtus 
pircendos,  & litis  exitum  accelerandum ; neque 
tamen  huc  confugiendum , nifi  quis  certus  & 
convi£lus  fit  de  jufiitia  caufx  ; alias  non  fine 
periculo  & minus  caute  fit,  maxime  finovaal- 
wu  t & caufa  in  prima  inflantia  haud  dextre  tra- 
' £Iata, 
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ftaia,  hac  formula ; ttdce  nuumcljro  an  bem</ 
mon , umet  twcldufiger  S^ancffaguns  fur  . 
Atk  ^(rUfuttg  bec  Aden/  unb  ^Inne^mung  aOei( 

< ^egbiCDlicben  au^  -bentn  Aa«i  unb  ©canetis 

- fd>«n  Gravatoriai  • Slag  / auc^  beildnbigcr 
beriprecbung  alled  QBicbrigrn  / Luem  contcHk - 
ren  follte ; weilcn  abcr  Appellant  )u  58e»cifung 
ber  Urtbrl' prioris  inlbntix  iniquitact  nitbt  bod 
geiingfic  porpibcingen.hermag^  fo  ni(btb«reit5 
alic^ -in  horigrc  inibnz  uber^u§ig  beantivortet 
thixbm/  benorab  ba  bat^in  birfrr^acbegeMte- 
Conlilium  Facultatis  fo  gcunbli^  g«fa§t/ba§  man  ' 
nicbt  abfebru  fan , toad  barmiber  mit  ^^anb 

«fbnneetngenxnbet  nxcben/  bingegtn  bie 

4)hf^®wifbt<^^^^fbnung  p.  r.  t.^.  §.  f.  bie 

'Advocaten  ocn  aBer  bereitd  juc  (sniiige  abgebntM 
bdten  ©atbcn  rerbrieglicbct  SBicbecbolung  bep 
Ibrem  ^pb  ernfHicb  abmabnrt ; alB  n>t(l  Appellat 
ittiit  aller  Conhdenz  ouf  fol(f)c  tpoblautigrubte 

prioris  infhntis  glric^balben  fubmittiretl/ 
unb  nacb  bmn  Snnbalt,  litem  negativi  conte,- 
ftiren,  babepabcr  geborfamff  bittcn,  Suet05no<f 
bcn  ic.  getubfn  baraufbin,  mit  Urtbel  unbOvccbt 
ju  ctfrnnen,  ba§  bon  bcin  9vid>t«  boriger  Inllanz 

- mit  auigefptocbcnec  Urtbel  mobi  gruttl)cU,  libel 
babon  appeiiitt,  unb  in  ber  4i)nupt?  ©acbt/  ba§ 
ti  nocbmablcn  babtv  fein  enblicbeti  ^erbleibenB 
bel)a!ttn/  bet  Appellant  aucb  f^ulblg  unb  bet/ 
bunben  fepn  folle , alie  mutbtbiflig  ^ bcrurfadjte 
Unfo)icn  unb  (£dbaben  utriusque.inrtami*.  ju 
erfeben  ; n>ie  bann  Appellat,  im^nll  untcrblei^ 
benter  Qi)(gnen(j;b^n  ^eucrung/  m caufp  b^ 

i*p  * ftbloffctv. 


/ 


30*  Cap,  XltL  liraBat  Procefjkm 

fd)io|Ten/  unb  |wrUntKi(  Die  l)intet^ 
fe^et  ^aben  tvill/  fub  imploratione.  Rarius  Ap- 
pellans ad  a^  fubmittit,  uti  in  caufa  Appellac. 
»on  9{euenftaDt  JtoblDoepi  unD  ^onod^tinv 
contra  0d^icferm/  A.  1 7x $.  Den  f i,  Aug.  obfcr- 
vatum,  fic  appellam  detulit  appellato  juramen- 
tum judiciale,  (icquc  ad  ada  fubmific,  cum  antna 
•dcvolntoria  fententia  lata , hoc  modo : 3(0Di<^ 
n>eilet1  Diefe  Appellationd/0O(^  in  prima  inflan- 
tia gennpfom  f(^on  oerbonDelt/  tiiiD  Dentia^ 

leti/  Da  pun£lo  temeritatis  temere  excipiet/ fdiail 
Dod  n6tbise  borgeflellet  tvorDen ; 0o  moDe  Datm 
N.  }u  ^bfc^neiDimd  aHee  ^ettidufftigfeit  / ad 
a£la  fd)Ud)ter  f55ingen  fubmmiren  / jeDnc^  alfo 
tmD  DergejlalUeii  / Da§  Da  T.  eintge  Punden  oo^ 
geldugnet/  Se  ibne  DariU>ee  unD  ouf  na^folgetiDc 
PunAcn/  Da§  nebmlidien  ]C.  Den  Judicial  > SfpDt 
^iemit  in  optima  forma  juris  tpoUe  deferitet  unD 
nebetten  baben/3|>n  per  interiocutoriam  ptDeffin 
^bfc^tpobeu^  anptbalfen , fub  Impior,  foi.  tt 
tt>dte  Dann  ®ac^e , DoJ  ol>ne  Diefen  3(pDt  eme 
favorable  Urtbel  aniuboffen  unD  autfgerpeot^eii 
toeeDen  f6nnre/  alil  meld^en  faII6  er  Dobon  abflra- 
hirt/  unD  flc^  Dabin  biemit  evcntualiter  roollean# 
erTldeet  b«ben.  3n  bcpDen  ^dden  aber  woUe  N. 
aUe  adh  6e  adlitata  jlatt  Denen  Iniquitxten  unD 
SSefcbnjebrDcn  biebw  teproduciet/  unD  |i^  Dar^ 
auf  feperli^»!  bfjogen  , Dabep  allem  tniDrigett 
^^end  wiDerfpro^en/  unD  in  principali  gebetteti  • 
^ben  / quod  male  judicatum  & bene  appella- 
eum , mitbin/  Dap  T.  Die  eingeflagte  (Sc^ulD  Poti 
a74.(I«  cum  ufuris  dc  expenfu  pi  bCiOblen 
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ttg  fepn  foDe/  defliper  tvem.  fubmittiieni).  Ap- 
pellatus, loco  litis  conieHationis,  deduxit,  quod 
juramenti  delationi' nullus  fit  locus,  eventualiter 
detulit  juramentua  iralitia  , & petiit  denega- 
tionem  juramenti  6c  in  principali , quod  bene 
judicatum  & male  appellatum  , ficque  abfolu- 
lionem  ab  aflione,  & fententia  confirmatoria 
lata,  compeniatis  expenfis,  cum  denentione 
juramentorum , hifce  iformalibus  : mntn  bkl 
m eventum  dcferiiie  juramenta  judiciale  & ma- 
litis , ott  imO  tUxrfldfig  / abgcft^lo^ 

Sen  / tc, 

GAP,  XIV. 


Dc  probatione  in  genere  6c  maxi- 
me per  Teftes. 


SUMMARIA 


1. 1.  Omnis  vis  judicii  con. 
in  probatione , quis 
negativam  probare  de. 
beat  ? primo  atlor  aQio. 
nem  8c  reus  exceptionem 
probat.  InVurtember. 
giautrinue parti  probatio 
injungi  loleti  juxta  for.  | 
- mulam,  & etiam  de  jnre 
(ommuni  io  nonnuilis 
Cafibus. 

1.  Probatio  fit  poft  litem 
enntefiatam  , exceptis 
swnniiUis  cafibus.  Kc. 


cenfentur  6.  modi  pre. 
bandi , 8c  agitur  in  fpede 
de  confeiMne  judiciali 
8c  eztrajadiciali  -iusque 
erefiu. 

f.  j.  Quatenus  conjeJurse 
admittantur , 8c  quantam 
&ciint  finenit 
5.  4.  Docet,  quomodo  8c 
quando  proMtio  concc- 

f.  j.  PuiiQo  formalium  8c 
mateiialiuiD, 


I 


5 A 


' ^o*  ' Cap.  XTf'.  de  prabdtione' 

6.  Quid  ii  procefliic  in  run  8c  transmtllianis  It* 

f<riptis?  tcrjrum  Coinm.iUniiis. 

$.7.  Fit  intra  terminum  pro*  $•  ii.  Agit  de  interrogato* 
‘ ‘ batoriiini,  nifi  jiifla  caufa  riis',  articuHs  Defeiinona* 

reibtutioiiis  adiit,  8c  de  libur,  Diredorio,' cniB 

Computatione  ejua  agit,  dcaomiratiunc  tctiiuin. 

■ $t  8«  an,  intra  illum, examen  §.  i%.  Oe  exceptionibut, 

cum  Rotulo,  perficicn*  contra  tcllcs St articul  >s. 

tluni  ? Sc  poli  ncglcQam 

?el  renuntiatam  proba*  citatione  partium  8c’te* 

tioneni8c  termini  proba*  * (tium,  f 

' torii  lapfum,  in  pnmain*  $•  <4«  Oe  examine  teiiiuak 
dantia,  locum  habeat , 8c  ^ Oe  Rotulo  ejusque 
tclies  contrarii  admittan*  ' confeQionc. 
tur  ? $.  id-  Depublicationeefuai 

§.  9.  Sidit  CommifGuium  8c  17.  quomodo  ex  Rotulo 
AdjunQum.  , agendum  8c  proceden- 

S,  IO.  Tcrmiaiua  'Articulo*  dum* 


TOta  vis  judicii  & virtus  caufarum,  pondus- 
que litium  & exitus  conrrbverfiarum  , in 
probatione  confillit,  hincque  probationem  haud 
immerito  animam  procefTus  appellant , Cafpar 
Ziegler  de  remed.  tan.  redintegranda  c.  7.  fi.  4.  Sc 
deliciente  probatione  occurrit  regula  juris  in 
30. de  teliam.  tnt.  fundata,  tibi  non  deBcit  jus, fed 
probatio  ; quat  enim  probari  nequeunt,  ea  pro 
non  gellis  neque  exigentibus  in  foro  externo  re« 
putantur,  ita  ut,  qui  non  probat,  d caturjure 
carere  L.  77.  de  contrab’.  emt.'  veni.  L.  10.  de  reb, 
dub,  L.  17.  de  nddiB.  in  diem.  Mafcard.  de  probat, 
yol.  I.  q.  I.  tt.  8<  & fiqq’  Lauterbach  /.  t\ 

»d  tit.  de  probat,  hincque  caufvum  patroni  pri- 
• i I miim 
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in  granv,  y enm)niifiU  per  tefief,  30 j 

linim  omnium  i clientibus  caute  fcifcitari  fo« 
lent  '1  quo  paAo  JitigaYites  funt  illud  probatun , 
quod  confequi  fibi  proponunt,  Kdafcard,  d.  L 
».‘io.  Stryk.  ia  Oolieg,praS.  moa.  geuer.J^.2. 
Probatio  autem  incumbit  'in  genere  affir* 
manti  C alTerenti  L.  3.  L.  21.  de  prodat.  Sive  a6\ot 
f.  reus  (it , ficuti  enim  a6lor  fuam  aAionem , ita 
reus  fuam  exceptionem  probare  debet,  cum  reus 
in  exceptionibus  (it  loco  adioris  L.  19.  de  prodat4 
L.I.  de  except.  Haud  raro  tamen  negativa  itidem 
probanda  venit,  contra  L.  to.' de  aoa  nam.  pecua» 
c.  u.  'X.  L.  2.  L.  18»  fia.  ff.  L.  32.  C,  de  probat. 
Equidem  negativa  pura,  fimplex',  generalis  fle 
ifkleterfflinata,  vix  probatur,'  quod  (1  autem  ne-, 
sativa  loco  fle  tempore  circumferipta  omnino 
diredio  fle  per  indiredtum  probari  poteA , ut  (i 
quis  neget , fe  homicidium  certa  die  commil'- 
(um  fecifTe,  vel  folutionem  ben  1.  jan.accepilTe, 
hac  fane  negativa  bene  probatur,(i  negans  docet, 
ie  eo  tempore  alio  in  loco  fuifle,  vel  tedes. pro-, 
ducat,  qui  toto  die  prarfentes  neganti  fuerunt,, 
neque  folutionem  faaam  nec  homicidium  com- 
mifium  viderunt,  licdt  omnes  ejus  adliones  oh-, 
fervaverint.  Uti  quoque  negativa , cui  juris 
prafumtio  repugnat,. probari  debet,  ut  (i  quis 
neget,  Titium  procuratorem  e(Te,  vel  tefUmen- 
tum  condere  polTe,-  vel  fanx  mentis  elTe,  hoc. 
'ipfo  enim  affirmat  Titium  exclufum  vel  prohi- 
bitum e(fe , i tali  negotio , . quod  omnibus  injure 
permilTum , fl{  e(Te  furiofum,  cum  tamen  inte-. 
gritas  mentis  in  omni  homine  in  dubio  praefu- 
matur,  vel  fi  negativa  praegnans,  cujus  aliqua 
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ratio  reddi 'potcH,  & quae  ut  plurimurn  tacitam 
affirmativam  in  fe  contincr,  v.  g.  qui  negat»  poC> 
faflbrem  cfTe  dominium » vel  homicidium  fe  fe- 
ciiTe , vel  Cs  effe  filiumfam.  eo  ipfo  afferit, 
alium  effe  dominum»  homicidium  alium  commi- 
- (hfe , feqae  effe  emancipaCum  & patrem  familias», 
vel  fi  neget  Titium  pnireotem  fuifie,  alTerit  alio 
in  loco  illum  exdoi^  vel»  fi  negat»  folennitatea 
in  teflaiTMnto  vel  contradlu  intervenifie,  iUaruia 
dcfe^m  itidem  probare  debet,  lardik £xefc. 
conci  For.  a.  Stru v.  Exara,  aa.  th.  6.  De  probatio- 
ne negativz  htids  conferri  poliunt,  Fr.Francifc. 
Herculan.  & Martin!  de  Fano>  dt  prob.  negativi 
apud  Fuiv.  Pacian.  dr probat,  ia  appeadke  extautsg,, 
D. Boehmer  in  Jnr.  Ecokf.  lib.r.  t.w.f^j.cmnfBqf, 
D.  Coccejus  ia  Diip.  de  direSa  prohn.  ntgat.  O.. 
Leyfer af f . Dn.aSenckenbcrgraDtip.  deta» 
jwr9.  pr^at.  ia  jndk.  c.  a.  §.  24.[eqq.  Et  quidem 
ab  initio  probat  a£lor  fuam  axonem  » deinde 
reus  fuam  exceptionem  L.  p,  de  except.  cap.  4, 
Pg  6j.  de  R.  T.  ia  6to,  Stsyk.  inintrodaIS,  ad  prox. 
For,  eap.  i6:  /.f.  ^ cap.  17,  jf«  u hinc  exceptioBce- 
caute,  nempe  fub  conditione  & eventualtter  op- 
poni debent,  ne  inde  confeffio  elidatur,  Lauter'* 
Mch  DiSp.  de  coerfejf.  ia  CoUeg.  tbeor.praSko 
f a.  cam  ftqq.  de  exoept.  Str]dc.  Di^.  de  cotjftffn 
aon  coaSUate.  In  nonnullis  autem  lods  utrique  < 
parti  fimul  injunctus»  probatio  asionis  & ex* 
ceptionis,  Stryk,  d.  /.f.  Id  quod  in  Ducatu  no-' 
flro  ^Urtcmbeigico  obfervatur,  hac  formula 
'ufitata,  crgtijtt/  pun£^o  gtbettenen  58<»ejg/ b« 
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i)et  ^atjrlxit  unD^orflonD  ifytce  jKec^f«n^/  &oc# 
|utl)im  qemelnt/  cln  fold;etf,  iiuf  Slrticul  unft 
5rii,a^@f«cf , &CC  Otbnung  gemdl,  in  3cit  i>on 

6.  ‘jBoc^Cn  / fo  il^nen  pro  termino  probatorio 

^iemit  angefe^t  finb , g<l)6rt  metben/  unb  luCiti^ 
jieljnng  be^sBetveireg,  Diefc^  Surfll. 

Advocatus  Lc.  N.  N.  pro  CommilTario  netorbuct 
fepn  foUe  / juxta  formulas  M /a.  ^op.  ^17.  Qux 
conjund^io  utriusque  facit  ad  abbreviandos  pro» 
cefTus»  imminuendos  fumtus&  evitationem  di- 
fputaiionis  non  minimi  prxjudicii,  cui  probatio 
incumbat,  & injungenda  (it , ficque  appella* 
tiones,  aliaque  remedia  ab  intcrlocutoria , parti 
probationem  injungente,  prxfcindat.  Utrique 
parti  porro  ex  contanfu  utriusque  partis  injun- 
tur  probatio  Joh.  Voetius  n.  p.  de  probat.  & in 
judiciis  mixtis  & duplicibus  finium  regundoruro, 
familia  hercife.  & communi  dividnndo  J.  P.  W. 
p.  I.  tit.  32,  §,  fo  fan.  & interdi^w  retinende 
poffeflionis , Bardili  Exerc»  4^.  conci  for.  1.  Brun- 
nem.  in  Proerff.  eivil.  c.  tg.  in  fine.  Lauterbach  /.  t x. 
sle  probat.  D.  Grafs  in  c.  tj.dea3.For.  fimpi 
dnplic,  fe3. 3.  %.  4. 

. §.  II.,  * 

* 

Probatio  caufx  principalis  fit  pofl  litis  con- 
teftationem,  antea  enim  de  eo  non  conflat,  quid 
leus  negaturus  vel  confefTurus  fit,  c.f.  ^^44.  x, 
ut  Iit  contefl.  non  proced.  ad  probat,  c.  i.  ^ 2.  x.  de 
probat,  interdum  tamen  fecus  efl,  utiin-caufis 
fummariis , generali  & fimplici  inquifiiione , in 
Q^q  ' examine 


i 
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‘examine  ad  perpetuam  memoriam  J.P.  W.  p.  u 
tft.  44.  vel  in  probandis  exceptionibus  dilatoriis 
f ' & fori  declinatoriis,  Lauterbach /fM.  de 

' probat.  ^ f .47.  de  teflilms.  Modi  probandi  lunt 

varii ; communiter  referuntur  huc  I ) confeflTio- 
nes,  judiciabs  & extrajudiciaiis.  2)teneshabt* 
les  & cumprimis  omni  exceptione  majores,  j) 
inflrumenta  publica  & privata  t hucquefpedans 
comparatio  iiterarum  4)  oculares  infpedlionet 
5)  juramenta,  quamvis  magis  cedant  loco  pro- 
bationis & relevent  ab  ordinaria  probatione 
L-  f §•?.  de  jitrej.  Bcrhmer  Diffr.  de  probat. per  de-' 
lat  jHram.  6)  praefumtiones  & conjoilurae  in 
caulis  civilibus,de  quibus  hic  agitur.  Quod  at* 
tinet  confelTionem  judicialem  debite  & legitime 
fa6\am,illa  absque  dubio  plene  probat,  J,  P.  W. 
p.  f.  t.^3.  Lauterbach  Difp.  confeffl  tb.40.  ftqq.  & 
in  CoUfg.  §.  ig.  ftqq.  ad  t,t.  de  confeff.  adeo  ut  ap- 
pellationem excludat,  J.  P.  W.p.i.t.70.  §.  aW' 
bfl  einef  IC.  conf.  c.  g.  §.  16.  ^ 17.  neque  nulli- 
tatis  querelam  admittat,  uti  in  Supremo  Dicafle- 
" rio  A.  17*  ?.  beti  7.  ApriI  in  caufa  Appell. 

(Jflrbt  «l^cUbecfin  , contra  Martini  judicatum. 
Qjalcm  vim  autem  & effertum  extrajudicialis 
confelTio,  abfente  adverfario  farta,  habeat,  con- 
trovertitur  inter  Dortores,  nanrfl  illa  prxfentc  & 

_ acceptante  adverfario  farta,  plenam  utique  ei  at- 
tribuunt probationem  Lauterbach  Di^.  de  con- 
'ftij’  tb.4:.  ^ inCoUe^.,§.2s.  Siryk /.  /.  Mencken 
§ f.  de  ronftjf.  Alii  femiplenam  , alii  plenam 
inde  probationem  eliciunt,  modo  feria  fit,  & 
duobus  doceatur  teflibus  add.  Dec,  noOra  Dec. 
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26u  n.6.  In  Jure  Wiirtembcrgico  lis  h*c  decifa 
Icg  tur  in  J.  P.  W.  p.  i.  tit.  Bi-  §•  follen  fludf)  ic. 
& plena  probatio  tali  confclfioni  in  abfentia  par-' 
tis  adverfx  8c  absque  acceptatione  fa6lK  adlcri* 
bitur,  D,  Grafs  in  Differ.  f.C.  ^ IVHrtemb.  tb.  2, 
(in  confcITio  cxtrajudicialis  non  nifi  per  unum 
tedem  probata , tunc  eadem  difputatio  recurrit^ 
& Joh.  Voetius  n.  8,  de  confejfm.  juramento  (al- 
tem purgatorio  propterea  locum  facit  add.  Dee.- 
noflra  33,  n.  20,  Stryk  Di^.  de  exiftentia  ferniph 
probat,  c.  4.  a.  6g.  Jure  tamen  Wiirtembergico 
femiplenam  probadonem  exinde  oriri,  haud  du« 
bitamus,  cura  per  duos  tedes  probata  plene  pro* 
bec,  hineque,  (i  unus  (altem  tedis  illam  audivit, 
femiplenam  operatur  probationem,  obregulami 
^uod  unus  teftis  femiplcne  probet.  ^ 

§,  nr. 

(^od  porro  prxfumtiones  & conjeAurx, 
cumprimis  aliis  deficientibus  probationibus , io 
caufis  civilibus,  ad  probationem  fufficiant,  com- 
munis concedit  fchola  Do£lorum  c.  3,  x.  de  pro- 
bat. & latidimi  tradunt  Alciatus  de  prxfumt.  Me- 
noch.  deprefumt.  D.  Harpprecht  in  Difp.  defolu» 
tione  conjeSurata.  Klein  in  Di^.  de  prefimt.  dona- 
tione. cum  enim  fxpius  fa£la  occulta  probanda, 
& homines  vel  ob  adutiam , fimplicitatem,  can- 
dorem, aliasque  ob  caufas , direfba  probatione 
fxpe  dedituantur,  ad  artificialia  (ane  argumenta 
recurrendum,  & propter  imbecillitatem  & im- 
perfc61ionem  humanam , conje^uris  utendum , 
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Lauterbach  inCoUeg»f.4].fr(iq.  & omnes  D06I0- 
rcs,  (^ui  fcripferunt  ai  fft.  de  probat.  ^ prafiimt, 
Sicuti  autem  omnis  probatio  judici  fit , & arbi« 
trariaed,  ita  conje^lurata  probatio  mulco  magia 
huc  referenda ; cum  fzpius  przfumtiones  in  cotw 
trarium  militent , & una  aliam  tollat  & debili- 
tet, ita  ut  index,  pro  prudenti  fuo  arbitrio,  ju- 
dicare debeat , quxnam ' przfumtiones  validio- 
res & firmiores  (inc , ac  q,uznam  probatio  prae- 
ferenda, & in 'quo  gradu  adfit  probatio,  ficque 
pro  quo  tandem  cum  vel  absque  juramento  pro- 
nuntiandum flt,  nam  interdum,  ob  plenam  pro- 
bationem, fubfequitur  condemnatio, interdum  dc- 
ficienCe  probatione  & fi  rei  conrraha  argumenta 
acoris  przfumtiones  allatas  iterum  elidant,  dc 
prxfumtiones  squalis  validitatis  concurrant, 
reus  abfolvitur,  cum  in  dubio  pro  reo  pronun* 
tiandum  L.  47.  de  O.  & A.  6c  a£lore  non  pro- 
bante reus  abfolvendus  L.  2.  L.  4.  C.  de  edendo'. 
interdum , exiifente  femiplena , vel  femiplena 
maiore  vel  minore  probatione,  ad  juramentum 
it\,ruppleraentum  vel  purgatorium  recurrendum. 
Conje6lurz  enim  & przmmtiones,  pro  diverfi* 
tate  circumliantiarum , funt  diverfi  generis  & 
diverfl  valoris,ita  ut  etiam  una  fortillima&corw- 
cludentidima , frequentius  dux  vel  plures  ple^ 
nam  operentur  probationem,  haud  raro  autem 
non  nifi  femiplenam  vel  femiplena  minorem  vel 
majorem  probationem  efficiant.  D.  Lauterbach 
de  proh  ^ pra/iinH.  D.  Harpprecht  ta  Differ» 
«mjeQHr.folm.  ^ pr^cript.  f.  id.  jeqq.  De  reli- 
quu  modis  probandi  agendum  fuo  loco» 

S.  IV, 
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§.  IV. 

Haud  rar6  caufa  ita  dubia  efl,  ut,  Hne  pro- 
batione, tuto  ad  Hnem  perduci  nequeat,  & tunc 
vel  ad  petitionem  partis,  vel  ex  officio,  rercifTa 
quoque conclufione,  juxta  Nra.^$. 73, 639.^641, 
§33.  D.  Grav.  Di^,  de  qffic.  jnd,  nob.  tb.  3f.  c.  jo. 
X.  de  fid.'.  inorum,  iiipote  pofl  quam  regulariter 
nulla  probatio  admittitur  Dn.  a Lyncker  Jec.i3t4, 
^goinDec.63.  n.  1.  probatio  decernitur,  J.P.W. 
p.  I.  tU.  67.  ei  rout^en  bann  ic.  Ord.  Dicafter, 
p.3.t.9-^t.  24.  §.  It.  Boccr  CL  6.  D.  37.  tA.  i/. 
B.  D.  Harpprecht  in  Conf.64.  n.  3.  ^ftqq.  Brun- 
nem.  in  Proc^  Civili  c.  36.  n.  9.  10.  licet  evcri- 

tualis  fubmidio  faltcm  facla  fuerit  ^ §^3, 

hoc  modo:  ^irb  biemit  ber  in  bcr^J^dupt^^dJ 
getbctnc^efchlu§/  ex  officio,  rcfcindirl,  unb  ct> 
gclKtboraufberSSerc^tib/  ba§,tt)og  bepbe^bcU 
ju  ^ rltrnung  bct  unb  ‘SJorjlanb  ibrctJ 

yved;t<ng/  barjm^n  acmeint,  einfolcbei?  auf 
Snicul  unb5ta<j<f(Stucfc/  bct  Otbnung  gcmng, 
in  3<^it  bon  6.  SSSo^en/  fo  il)ncn  pro  termino 
probatorio  (jngcfefet,  gcpotct  rocrbcn  , unb , ju 
einjlcbung  foI^cnJScwcIfc^/bicfctJ^rftl.  .giofgc/ 
tid)ti  Advocat  Lf,  N.  N.  pro  LommiUario  pef^ 
Otbnct  fcpn  foUc. . (^ales  plures  fententix  pro- 
flant jVro.  f3.  40f>.  ^ 64^.  Interdum  tame'n  non 
niii  uni  parti  permittitur  Nro.37»  346,  apud  Hx- 
berlin.  Judex  enim  non  properare  debet  ad 
fcntcntiam , fed  potius  probandi  licentiam  facere, 
inad  aliquando  neceffitatem  imponere,  ne  ap- 
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pcllationibus  occado  detur,  6c  deinde  fentcntiat, 
prztextu  novarum  probationum , retractentur , ^ 
cum  Judici»  & Reipublicz  interdc , ut  iites  ab- 
brevientut  Faber  in  Cod»  Snbatid.  lib.  4>  ^ dtf^id, 
in  fin  W innot.  n.4,  Mevius  part.  2,  dee.  97-  »■  h 
Carpzov.  deprocejjl  t.ia.  Art,  2.  n.  11.  ^ Dn.  a 
Lyncker  dec.1214.  ^ Ref.76.  B.  D,  Harpprecht 
inConJ.64.  a.  3.  feqq.  ^ Re^.4i.  n.s6.  cHmfeqq, 
Et  fanfe,  cum  probationes  in  jure  admodum  fint 
favorabiles  & fpeciem  defenfionis  in  fe  conti- 
neant , hinc  fane  in  dubio  concedend* , neque 
reftringendz  fed  potius  ampliand*  Mevius  p.  /, 
dec,  fi.  n.  t3.  dee.  78,  a.  to.  p.  2.  dee.  98- p-  3'  dec, 
208.  n.  6,  dte.  38^.  nMm.  u.  Dn.  L.  B.  a Lyncker 
dec.  70  f.  y 998.  quotf  fi  tamen  notorie  fuperflu* 
£(fupervacux,  tunc  refte  denegand* i Arg,L.2i, 
Cod.  de  probat.  L.  14.  *< 

Bochmer  in  Difp.  de  Judice  ex  offic.  proced.  c.3*^.iu 
^feqq.  id  quod  fa6ium  in  yro.191.7fi>  830.p 
1013.  neque  cuilibet  indiftinili  probatio,  peri- 
culo petenti»;  auf  f<ine®efal?C  unt)  0trn(f/ con- 
cedenda uti  A,  1711.  ben  la.  Septembr.  in  caula 
Appellationis,  Sdcob  ipaufermonn«, 

Appellantett/  contra  .^ann^  Sacob  2Bilbw»nut^/ 
Appellaten/  aliisque  caufis  recenfitis  inAYo.fdp. 
847.  986.  irop.  tifi,  H74>,  probatio,  addita 
hac  claufula  comminatoria,  permifla,  prout  gra- 
viter difponit  Ord.  Dicaft.  p.  3.  t:  9.  /.  fin.  inter- 
dum probatio  decernitur  Ciltem  uti 

in  yro.  if.  23, 134. 819.870. 10 fo.  obfervatum : in- 
• terdum  juramentum  malitix  prius  jurandum  yro. 
737.  confer.  ].  P,  p.  h 8t.  fi.  fin.  ^ tit.  fo. 
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Unt)  foDen  it.  quod  tamen  citius  denegatur  Nro, 
1090.  & in  formula  Meo.  76.  petita  probatio  ex« 
traordinaria  aliquot  perfonarum  denegata , & 
ordinaria concefla.  Neque  admittendum,  quod 
probatum  non  relevat,  Mevius  p.  4,  dtc.  y.  n.  6. 
^dec.fi.  n.3.  p.7.  dec.3^  n.3.  ^ dec.fp.  n.s.p.s. 
dec.14.  n.  f.  fed  concludens  debet  clTe  Dn.  ^Lyn- 
cker  Dec.  8^  /?c/  /77-  Pfuckmann  f^ol.  t.  C.  2t. 
‘n.d.  & C.  fo.  n.  fi4.  8^  fif.  cum  probatio  dubia 
nihil  relevet  D.Harppre.ht  Confit,  nov.  i.  num.  33^, 
jtqq.  C.  84.  n.  fi.  feqq,  8^  C.  ».  38-feqq.  Hinc 
ex  partibus  extrajudicialiter,  ante  decretam  pro« 
bationem,  quatrere  licet,  an  & quomodo  probare 
velint  & podint,  & quales  tefles  habeant,  D.D. 
Harpprecht  n.ia^.  Cautelam  praflici  hic  “ 
commendare  (olent,  ut  in  caufanon  concluda> 
tur,  nili  cum  oblatione,  (i  quid  fa£ti,  fubintel- 
lige  , adhuc  melius  probandum,  reflet,  Dfl§  tt 
jumJBcwel§/  tt>o  bonn6tl)cti/  fid^  anefbotten 
l)(lbcn  tboUC/  Nro.^80.  virtute  enim  hujus  clau- 
fulz  fxpe  conclufiones  refeinduntur,  & ulterior 
probatio  fadU  injungitur,  cum  virtute  claufulis 
illius  officium  judicis  imploratum  cenfeatur,  uni 
de  illud  merito  impertiri  debet  Gail./t^.i.  obf.107, 
n p.  Uriionem.  in  proeejfn  civili  e.  36.  n.  6.  Rudin* 
ger  c(ttt,3.  oAj.f.,BIum.  inProceJf.Cam.  tit.74.  n.4, 
■Roding.  in  ir.  Camerat,  lib.  3.  tit,  num.  39.  Sin 
autem  judex  reputaverit , nil  amplius  effe  pro- 
bandum, nl^bann  mH§  bet  Eventual-Jgcf^lnf 
In  bet  Urtbcl  pro  pura  angcnommcn  merben, 
Befold  ad  J.  P,  IV.  p,  1.  \b.  83>  Bocer,  Cl.  6.  DiSp, 

3j.  nnm.  3.  uti  fadlum  in  AYo.da.  ii7«  >77*  & ^af. 
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vid.  tamen  Nicol.  m Procejfu  c.  66.  n,}.  Blum.  ia 
' Proctjf.Cam.  /4>  *>•  4»  conf.c. i;.  /.2. 

S.V. 

Probatio  aiitera  peti  poteft  1 ) pun£lo  tor- 
malium,  vel cemeritatii  Nro.g6i,  & tunc,  ante 
prcleflionem  Aiorum  & libellum  GravatorJa- 
lem  & Litis* Conteflationem  hoc  fit,  & fimpli- 
citer  probatio  petenda  efl,  neque  addendum» 
quod  A61a.  pro  prxlei^is  accipienda  nnt,utpote 
quz  przlefiio  nondum  neceffaria  efl,'  in  caufa, 
de  qua  fub  judice  lis  efl,  an  devoluta  fit,  nec 
ne  ? Ordin.  Dicaft.  p.3,  f.21.  §.  f.  ^ t.  9 uti  ob- 
fervatum  inDicaflerio  incaufa  Appellationis  pon , 
CaltV/  3o()ann  Jflflbmapctg , 

Appeilantcn,  wibcr  , JBePUig# 

tcn  Appellatett/  A.  1714«  ben  la.  Jun.  Mro.  mi, 
^ Ifro  s 1.644. 6pt.  703.734.744.  767.  770.1030. 
i/pf.  refcifla  quoque  fubmiflioneAiro.  770.  & in-' 
terdum  probatio  & reprobatio  decernitur , Nro, 
734,  quamvis  pro  renata,  denegata  probatione 
petita , ftatim  devolutoria  AYo,  78.  vel  non  de- 
volmoria  fententia  ferri  queat  Nro.  474.  ^ logi. 
cum , in  pundlo  formalium » uti  in  exceptioni- 
bus dilatoriis^  bene  ante  litem  conteflatam  pro- 
batio admittatur.  D.Lauterbach  iaColleg.tbtoret, 
praSico  $.  37.  ai  iit.  r.  de  probat,  i )probatio  ut 
plurimum  decernitur,  in  materialibus  fed  de- 
mum , pot  Litem  conteflatam , capu  $.  ^ t.t, 
Nt  Iit.  tton  contejiat.  aott  proced.  ad  probat.  & qui* 
dem,  n poffibile , partes  Hatim  in  Libello  Gra* 

vato- 
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vatoriali  vel  litis  contcflatione  vel  ad  minimuoi 
in  Replicis  & Duplicis  illud  indicare  debent « 
quod  ulteriori  probatione  in  caufa  opus  habeant, 
Ord.  DicaR.  p.  1.  g.  /.  i.  quod  (i  tamen , ante 
pracle^ionem  Ailorum , partes  (latitn  ad  proba* 
tionem  confugere  velint,  & Dicafierium  prsele- 
dionem  AAorum  • ante  probationem,  neceffa- 
riam  non  credat ; tunc  in  proceflu  orali , Hatim 
poR  fafta  ex  utraque  parte  recenfita , & formalia 
fuftiheata,  fi  nempe  Appellatus  nihil  contra  illa 
excipiat,  uti  obfervatum  in  Dicaflerio  A.  17 14* 
txn  8*  jun.  polTunt  Appellans  A61a  Appellationis 
•loco  libelli  Gravatorialis,  & Appellatus,  loco  litis 
conteflationis pro  pr«le£Hs  accipere  ficque, 
poA  litem  contelhtam , confer.R.I.  de  A.  1654, 
§.  47.  & 48.  Author  Brevk.Ptax.  Imper,  Anlie»' 
tit.fi.  43.  probationem  petere,  ne  Dicaderium 
fruflraneum  laborem,  cum  temporis  ja£fura,  in 
fe  fulcrpiat,  & ut  ita  procelTus  maturetur,  Ord. 
Dicaft.  p.  3.  t.  g.  §.  a.  hoc  modo : 9^ad)beme  tUHti* 
tnehf»/hutd^  Juftificining  DttFormalien/blc  Juris- 
di£lion  biefed  l)6d^flen  Appellationi  ^Tribunalis 
gcar&nbtt , bie  ®ocbe  abec  in  ibren  Umfidntxn 
olfo  inxiffelballit  bejcbafftn/  ba§  obnm6g(id()^ 
obne  meitern  ^meip/-  barinnen  )u  .f» 

'tviO  Appellant, ju  bec  ^eit/  unb  dn 

<^od^l6ol.  Dicafferium  nicbt  Mtaebeni 
ten,  ficb  fliticb  ad  punftum  probationis  Uncftn  / 
unb  ^er  ©naben  Excell.  &c,  untertb^niden 
fti  etfud[>en , bie  A61a  Appellationis , flott  bet 
Gravatorial  - bot  btrlefcn  oniun<b«n<n , 

batAt)f]||in  AppeUsnUn  ad  probandum  )U  sdmittt- 

Rc  rttv 


f 


A * Clap.  Xiy.  i*  prdbaHtm 

XtUf  aii4>  Ctnen  terminum  probatoriam 
.SttSiK^n  aoiubeitaumcn  / unD  btefe^  ^urfll.  -Deif* 
Advocatum  Lt.  N.  N.  pro  CommiiTario 
|U  co  itirmitdl/  riproceiTusinfcriptis  obtinet» 
additur  porro,  foDonti  b<n  «inlangcnDett  Rotu- 
him reRium,pro  extrajudicialiter,  publicato,  atV 
jun<;)'iKn,unb  benen  '^^artbeDetiiuwelttccc^artb*» 
in  originali, (U  ceromuniciceB/defuper  &C. 
,AppeUai06  ver6,  contra  hanc  petitam  probatio- 
nem, judas  exceptiones*,  fi  quas) habet',  'cuc 
non  £t  admittenda ,,  proponere  & denegationeni 
probationis  petere,  ,ubi  in  fententia  adduntur 
verba,  eideibonbtet  (Siqrebtn  tmg(iicbtANo^}46. 
Jn  eventum  vero  exceptiones  ;ta(p  contra  pcr/oH 
,nas,  quam  didia  teAium  & reprobationem  fibi  re. 
iervare , & contfa  perfonam  Comroinarii  . exci- 
pere pote  A,  hoc  modo::  P.  jnQecbe  bet: 
'IxttetK  95etbei§  (wf  niebt^  emberS/  nl«  2(uff<itV 
boUb«.(Sa(b€fidb/  itxl(b<<5iit  tcum  9\e^ten 
nlcti  ju  gcfldAen  fepe ; even.cualiiBc 
•unb  ba  ber  03eroi«i§  ertnubet  wecben  fbUte  /:fo  r«- 
ferviw<t  ftd!>  fettrtlitbd  alie  Exceptiones  , tam 
contra  pertonas  quam  di£la  teAium , fatnl  b(Ht 
.©egen  * 33cn)'tif , .unb  ecfud»t  bietnit  6u<c  ©na# 
<beu  K.  ben  gcbettentn.QSopeif,.. 
iiob  urdcvant.-ab^uftblagicny  unbbcn  Appdl^- 
-icn  ju  rotitewt  J^anblttn0/'b«  Crbitang  gemfr 
.anjubaUen , evcntiiaiiter  aber  oudb  ftinec 
t)ieA6la,  Patt  btt  Litis-ContcAation,  t>Ot  tXCW# 
^ anjuncbttKn /1  ib«w  Appcltartn^ium  ©eg«n# 
,5Betvei§  inoerbali>  <>•  SEBoeben  iuiulaffen , ben 
•borgefcbladenm  CoauniiTariun^u 

■ 1«  - «in# 
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in  geatre  ftf  maxime  per  Jefiet.  3 1 ^ 


<lnlangcnt)<  RotuJos  fic  cxtr^udicialiter  publi- 
cirtju  declariren/  unD  benen  ^artbepwi,  ju  %tf 
brtbrenbec  Q3ccf)dnb(ung/  >n  Originali , juflcllcii 
JU  laffeil/  fub  imploratione,  ^od  fi  tamen 
caufa  f^ubditorum  gravis  & ita  comparata,  ut  in 
fcriptis  peragi  debeat i tunc,  in  utroque  petito, 
debito  loco  , addendum , unb  bic  ijl 

©cbtifFten  iu  btrbanbeln,  ben  6.  ju  6.  ^oc^cit 
JU  bcrrtbfd^ltben.  Uri  absque  devolutoria  fenten- 
tia  fadum  in  Nro.  ton.  ac  in  Nro.  uof.  ^ iiod. 
devolutoria  cum  probatione  & procefib  in  firi- 
ptis  conjunfla,  & A.  1724.  btn  ii.  Sept.  p4U 
temeritatis  devolutoria  lata , ac  procelTus  in  fcri- 
ptis in  caufa  fubditorum  permifius  & eventuali- 
ter  probatio  decreta,  in  caufa  Appellationis  bi}|| 
9Jdgolb/ 92Bunffd)eB/  contra  J^nnfdmann.  Ca- 
vendum tamen,  ne  appellantes  fadi  narratiofli 
petitionem  pro  admi/Hone  ad  probandum,  quo- 
ad merita  caufs,  ftatim  fubjungant,  neconfu»' 
Co  formalium  & materialium  ftat,  fed  potius 
regulariter  expe£)andum  eft  , donec  appellati 
poft  fafti  recenfionem  nullas  exceptiones  con- 
tra formalia  proponant , cum  tunc  demum  , /i 
formalia  rite  ac  legitime  fefe  habeant,  jurisdi^io 
Dicaflerialis  fundata  fit,  & probatio  in  caufa 
principali  decerni  queat , non  exclufo  tamen 
Summi  Dicaflerii  arbitrio , & fi  jufla  caufa  con- 
jun6lionem  (latim  permittit. 

§.  V. 

Quod  n tamen , pun£lo  formal.  & materia-i 
Itum,  proceffus  in  fcriptis  peragendus,  fi  nempe 
' R r * extra- 
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extraneos  caufa  tangit,  Ord,  Dicad.  p.3,  t. 
tunc  non  nifi  eventualicer  probatio  peti  poteOa 
fed  tamen,  ante  declarationem  Appellati , an 
contra  formalia  aliquid  excipiendum  habeat  nec 
ne  ? quia  fer^  perinde  e(\,ac  (i  nihil  eflet afluor* 
cirni  tamen  probatio  , non  nifi  poft  litem  con- 
tellatam , locum  habeat : hinc  etiam  LibeHus 
.Gravatorialis  & Litis  conteflatio  prius  porrigi 
debent , quam  probatio  aflualiter  fufeipiatur, 
ut  ita  procefius  acceleretur , ci^m  punflus  for* 
snalium  in  fcriptis  fit  traflandus,  nec  Oicallerium 
femper  congregatum  fit  & judicialia  decernat . 
hoc  modo : (Jtgc[)et  blcr<mna(b  on  guee  ©ntu 
hen  l)a6  Appellantifcl)t  unt«tl)dnige  SBittcn , bte 
Afla,  bor  bctlffen  an|untl)men  / unb  biefe  0acbe/ 
fotbbl)(/  punflo  formal.  oU  materialium , in 
©cbrifftcti  )u  bcrl)onbl<n,  bon  4.  ju4.'2Bo^cn 
)U  bttabfdjitbtn  / unb  bntauf  m eventum  Appel- 
lanitn  jum  JStweig,  auf  5lrticul  unb  ^roflfiucfc, 
btt;Otbnunq  gemdfi,  inn«  6.  '2Cocf)en  ju  admit- 
liren , ben  0tabt#(S(^rtlbrt  )u  0ul^  N.  N.  pro 
Comm  flario  ju  confirmiren  / bcn  einlantjcnbcrt 
Rotulum  , pro  extrajudic.  publicato , dnyincl)^ 
nten/  unb  bofduf  benen  ^actl^ebe^uc 
iid)cn  43nnblung  inner  bem  gCBod^entlid^en 
Termin,  inOriginali,  JU  extradircn/defuper&c. 
Et  fi  Appellatus  nihil  habeat,  quod  excipiat,  po> 
tefl  fe  huic  perito  fimpliciter  conformare  , hifce 
formalibus:  *3DBeileti  bie^o(bfiitfH.4)'>f9^ri«5i^^ 
Otbnung  bie  ‘^erobfcblebung  in  bergleicben  Ap- 
' peiiationibus  anbefiel)(et/  unb  aUer^etbeif  in  be^ 
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nen5Ke4>f<n  f^vorabel : fo  n>iD  jl(^  ^pellat  aOe 
Fxccptiones  contra  perfonas  & didra  Tefhum 

un6  ticn  Regeri#  borbeljalecn ; (mdbrioin 
flbct/  mit  bdnAppellantifd^n  Petito  confor- 
mirt,  unb  €u«  ©noben  gUit^faW  in  nntertb^ 
nigfcit  gebetten  baben,  roie  ba«  Appdlamiftbe 
Petitum  betf  nwbwrn  in  fit^  bi«ubet  jc. 
Et  Ita  judica^m  in  Dicaflerio  A.  1714.  ben  7.Jul. 
& A.  1716.  ben  16.  unb  zo.Maji.  AYo.  ii^f.  1169, 
11/3.1200.  & A.  I ;z  3.  ben  1 1*  Maji,  eventualiter 
probatio  decreta.  < 

' §.  vn. 

Probatio  fieri  debet,  intra  termintim  prob^* 
lorium,  utpoie  qui  feroper  eft  peremtorius,  ita 
ut,  eo  elapfo,  probaturus  amplius  non  audiatur, 
J.  P.  W.  p.  u t,  2\.  §.  tvricbef  abec  jc.  Z..7.  L.fin. 
deferiis  & dilat.  1.  C dedilat.  Gail.  iib.t.obf.s/i. 
Mynfinger.  cent.  2.  obf.  pp.  Mevius  p.  j.  4^. 
dec.  1/3.  gjf  dec.3Sf,  D.  St^k.  in  ufn  moderno  §.  19. 
' &d  tit.ir.  defer.  ^ dilat.  Befold.  od  J.P.lV.part.u 
, tb.^6.  D.D.Harpprecht  Vol.  ^.Confil  Tnb.42.  n.4. 
feqq.  licet  Contumacia  ejus  non  accufata.Mevius 
part.  7.  dec.  36.  Carpzov.  part.  i.  confi.  id.  def.  t. 
B.  D.  D.  Harpprecht  ia  Rtfp.  120,  cnmfe^. 
£2?  Conf  nov.  f7. «».  23.  po.  cum  Jeqq.  Ludovtei 
. in  bcr  einUitung  lurtt  avU-Procefi  c.  ly.  /.  u.  vid. 
Dn.  k Lyncker  dec.  7of.  neque  poft  lapfum  ter» 
minum  probatorium  alii  novi  tefles  fubnitui,  Bc 
nominari,  nec  diredforium  mutari,  nec  additio» 
naies  articuli  addi  pofTunt , Carpaov.  in  Procejfn 

i Ht.13, 


• ' 6^.  TUV.  deprobatiou 

tit.  13,  art.  I.  x.iif.  ^ tj f.feqq.  Berlich  p.i.  coaci. 

u.40.ffqq.n.  83,  quod  multo  magis  pofl  pu« 
blicadonom  rotuli  & didkita  atteflata  prohibetur» 
licet  ante  laprum  terminum  bene  hoc  permilTuna 
iit,  J.  P;  W.  p.  r.  t.^y.  N,  90.  c. 4,  Brunnemann  ' 
in  ProceJJk  Civili  c.  30.  n.  so.  Lauterbach  ad  /.  P.  ^ 
f.i.  tb.66.  »dd,BctUch  p.u  conci.  40,  Farinae,  de 
%efl.  Q.66.  n.398.  Joh.Vo^ius  n.4.  detefidms,  ubi 
limitant  didla.  Neque  judex  » refciila  conclu* 
fione»  probationem  concedere  valet , ob  jus 
parti  adverfaE  quxlitum,  Grav.  Difft.  de  oficio  \h4. 
nob,  tb.'3f.  nifi  quod  minori  /.  7.  /.  18.  j).  i.  /.  30, 
de  mia.  vid.  c.34.  jf.i.  univerHtatibus,  militibus, 
alasque  miferabilibus  perfohis,  reflitutio  in  in» 
tegrum»  contra  lapfum  termini  probatori! , non 
denegetur,  Nicolai  in  ProceJJk  p.  u c.  48.  nnm.33. 
Carpzov.  de  Procejf.  1. 13.  art.i,  n.  178,  cum  ftqq. 
Brunnemann.  ia  ProcejJ'.  Civili  Ji,  n.  r f.  Struv, 
Exerc,  38.  tb.  13.  D.  Harppreent  Pb/./.  Coafil.  42. 
n, 43.  Ego  inDec.  43.  n.14,  dtc.ioo.  num.  12.  ^ 13, 
Dec.to6.  n.u.  ^ Dec.  rpj.  n,  11.  falva  tamen  noe» 
na  IO.  velao.  Thaler.  contra  cuIporos,viRelcri- 
•pti  de  A.  1739*  §•  9.  Dn.  Hochftctter  p.  2.  obtC 
Coatiimat.  ber  Ceaer^ReferipUn  pag.  4.  licet  nulla 
alia  latlio  probetur,  quia  amiflio  probationis  fua 
natura  eA  damnofa , Coler  p.  2.  dec,  273.  Carpz^ ' 
p.  7.  coujl.  i6.  def,  16.  & ReSp.  74.  nec  non  de  ^ 

proe^M  tit.  13.  art.  i.  n.  178,  ^ 184,  cum  feqq.  Im6 
ex  officio  brevi  quoque  manu  illa  concedatur, 
fi  judex  caufam  reAitutionis  manifcAam  depre- 
hendat B.  Dn.  D.  Harpprecht  Conf.  37.  a.  207.  ^ 
Ceo/,  nov,  dp.  0.  ad,  CMot  feqq,  Jn  caufix  quoque 

Eccle- 
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ficckfiaAicU  Brunncm.  in  Jht.  Ecclef.  tib.3.  cap.4, 
^,70.’  D.Boehmer  de  canf.  ard.  c.  3.  /;  i9. 

& criminalibus  judex  itidem  fuccurrere  foleat, 
B.  D.  D.  Frommann.  in  Dt/p.  de  aH.  civil,  ^ crbm, 
ia  aSn  exercito  tb.  46.  add.  D.  Lauterbach  n Co/< 
Ug.  tbtor.  praBko  (.39-  ai  Ut.  ' de  probat.  ln> 
Urdum  per  Refcriptutn  faltem  refliturio  in  inte« 
grum  conceditur,  uti  A.  1 724,  ben  xd.Septemb. 
rcAifutio  in  integrum,  contra  lapfum  termini 
probatorii,  data,  incaufa,  ubi  culpa  advocato* 
nim  primz  & fecundx  inAanriz  terminos  proba* 
toriuslapfuserat,  accaufa  concernebat  famam 
& deprecationem  ob  injuriat,  ratione  cujus  re* 
grefTus  contra  advocatum  exulabat.  '.£t  A.  17x6; 
]^n  16.  Maji  corporibus  reAitutio  contra  lapfuin 
' terminum  probatorium  conce/Ia ,'  maxime  cum 
probatio  per  documenta  facienda  erat,  qus  poA 
lapfum  terminum  adhuc  produci  pofTunt.  vicK 
e:  16:  f.i,  neque  judici  manus  ligatx  videntur» 
quin  novum. termmutp  ex  juAa  cauda  przfigece 
queat.  vtd.J.F.'Wi  p.utiU  ai..  §;  toeid^  dber  tCi 
Me  vius  p.  f.  ice.  731.  Ego  in  Dev.43.1t.  14.  ^ ip, 
Tandem . commendandum  cA,  ut  ante  lapfum 
terminum  probatorium  » fecunda  & tertia  diia* 
po  ex  iuftis  caufn  petatur  fkque  pratjudiduin 
ex  laplu  termini  metuendum  evitetur.  ■'  Dc  qui* 
bus  dilationibus  fupcaoip.d.  krtius.iaftuin.  -Ter* 
minus  probatonus  cA  «binauiu».  meofia  & fex 
hebdomadarum  ut.plaiimum«  flc  intcrrhunduo 
laenfes  Ordin.picaA.  pari.  3 t,  i x*  (. 4.  j.P*  W. 
pi  i;  4i>  >$•  Ittd  nxmn  k.'  hddie  fex  hebdoma* 
das  in  i^e  €9dumu  iUCcript  de  <739*  Dttt  ax. 

: - O^tobr. 
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Cap.  XIFi  de  PniathMi^ 

i !*> 

0£t  cum  oon  nifi  trei  dilariones  hodie  dentur,  . . 
& incipit  currere  flatim  ii  tempore  latx  fenten- 
tix  Btunncmann.  iaProcrJuCit?///  cap.ig.  n.14.  & 

D.  Stiyk*  w n/n  modtrno  8.  ad  tit,  t.  de  probat, 
Bocer.  C(.  d.  d.  if  tb.34.  Secus  in  Saxonia  Mevias 
part.f.  dec.i7f,  Richter  dec.  no.  num,  7.  Berlich 
part,  I.  conci.  38.  n.  26.  ^ ftqq.  ubi  poft  decem  dies, 
poftquam  fententia  abiit  in  rem  judicatam,  de- 
mum currit.  In  Dicaderio  poA  finitas  relTiones 
Dicafieriales  demum  incipit  currere.  Et  com- 
putatur de  momento,  in  momentum , ita  ut  feria 
quoque  comprehendantur  L.  3,  C.  de  dilat,  nifi 
tilz  totam  dilationem  aut  majorem  ejus  partem 
abforbeant  Bocer  CL6.  tb,33.  Esbach  ad 

Carpzov,  p.i.  c.  id.  drf.  8.  a.  1.  D.  Lauterbach  m 
CoUeg.  tbem.  praSico  f.  33-  ad  tit.  ir,  de  feriis  ^ di~ 
lat.  & ferix  majores  v.  gr.  mefiis  & vindemia- 
rum fint,  alixque , qux  per  unam  hebdomadam 
Ac  ultra  durant,  prout  claufulam  , feriis  exclu- 
fis,  de  JureCamerali  accipiunt  RulandusdrCon- 
miffarik  tit.  u lib.  2,  c,  y,  a.  n,  Blumius  ia  Proceff, 
Comer,  tit.  73,  aim.  66.  Roding.  ia  «r.  Comer,  lib.  2. 

Iit.  12.  a.  9.  imo  exprcfie  hxc  claufula  ita  expli- 
catur in  Ordin.  Camer.  p.  3.  tit.  21.  /.  7.  de  Jure 
Wurtemberg.  exduduntur  itidem  ferixj. 
p.1.  tit.  48.  $.  uni>lt>dnn  )C.  ibiqueBefold.  part.t, 
ih.  yy.  At  B.  D.  D*  Lauterbach  in  D^er.J,  C.^  fK 
tb,  df.  an  autem , fecundum  hanc  differentiam 
Lauterbachianam  dies  Solis  Ac  Apofiolorum 
alixque  fingulx  cUes  feriarum  pro  exclufis  ha- 
bendx  vel  potius  Jus  Wiirtembergicom  ex  Jure 
cpmnautu  interpretandum  & refiringendum  fiti 
' • ulteriori 
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uiieriori  meditationi  refervamus  8f  relinquimus, 
pro  affirmativa  tamen  pugnare  videtur, 
p. ubi  hi  dies  iatcr  llarutas  ferias  exprelTe 
recenfcntur.  Interdum  tamen  probatio, ob  pe- 
riculum morae,  ita  decernitur, 'ut  durante  Dica- 
fterio  ad  finem  perducatur  AV#  f.  apudHatbetlin, 
interdum  fub  poena  praeclufi  & mulila  injungi- 
tur , ut  partes  probationem  in  termino  prxfixo 
peragant  Nro.  gop.  Quod  fi  autem  nullus  prae- 
fixus certus  terminus  ad  probandum,  ille  etiam 
currere  haud  valere , fcd  probatio  Iibetc  peragi 
potcfi,Stryk  f»  »fH  moierno  /.  8 ai  tit  de  probat. 
Ego  inDec.  774.  n.  7g.  ^ jp.  Porro  ootandumf 
fi  fententia  probationem  injungens  per  appella- 
tionem vel  aliud  remedium  fuTpenfivum  impu- 
gnatur. Carpzov.  in  Procejf.t.  ig.art.i.  n Vi- 
vius /ib. 7.  dec  786.  Berlicn  dec.pp.  Brunnemann, 
ittProc  Jf.  civili  c.j8  n.if.  Ludovici  in  bet  ©iilcV 
tUOg  JUtn  Civil-Procefi  c.if  /.  3.  Mevius  p.7.  iec^ 
173‘  Ego  in  dec.  i.gj.  n.  9.  ^ to.  vel  fuper  rele- 
vantia articulorum,  Mevius  p.6.  dec.tsg-  Ludov. 
i.  l.  tf.  9.  vel  legitiroatione  perfonarum  difputa- 
tur  Mynfinger  cent.7.  obf.pg.  n.j.  quod  terminus 
probatorius  non  Jabatur.  Idem  dicunt,  fi  ad  ctl  - 
tjonem  ahiorum  agant, ^ defuper  litigpnt.Tira- 
qnejl  de  retraS.  lifft.  §.  ta.  gl  2.  n.  pag.'34t.  Fa- 
brftius  ad  Miafmgertim  cent.  2.  o!>f  pp.Um.f.  pag. 
386.  quod  fi  denique  non  luOe  & legitime  per- 
ara probatio  , non  excludunt  ulteriorem  & me- 
liorem probationem  Mevius  p.  4.  dec.'i48.  Stryk. 
in  Dtip.  de  probationis  probatione  meliori  c.  4.  n.  29 
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Cap.XlK  de  probatione 
• §.  VIIF. 

Et  quidem,  intra  terminum  probatorium  ,■ 
non  tantum  teftes  examinandi  funt , fcd  etiam 
examen  ad  finem  perducendum  & Rotulus  Judi* 

«i  porrigendus  J.  P,  W.  part,  i.  f.  42,  /.  fin,  quam- 
vis de  Jure  Camerali  fufficiat,  fi  tefles,  ante  ter- 
minum praefixum , producantur  & jurent,  licet, 
poR  lapfum  illius,  demum  examinentur  RecelT. 
litiper.  Deputat,  de  A.  i6oo.  % 133.  Goswinus  aV 
Esbach  ad  Carpzov.  part.  t.  confl.  16.  itf.  2.  num.  3. 
Blum.  1»  Procejf.  Camer.  tit.  23.  n.  Roding.  in  U, 
Cameral,  lib.  3.  t.  26.  d..  conf.  Mynfinger  cent.  6,  . 

obf.  f/.  ibique  Giilich.  & de  jure  quoque  Saxo- 
rico.  Carpzov.  de  procejfn  tit.  13,  art.  r.  num.  92,  ^ 
frqq.  ^ lib. 3.  re(p.  gp.  n.  13.  ggf  feqq.  Struv.  E.xerc^ 

18.  tb.  12.  B.  D,  D.  Harpprecht  Rejp.dp.  n.13.  cHtn 
fuiHciat,  fi  articuli  probatoriales,  intra  ter- 
minum probatorium  , cum  denominatione  te- 
ctum , oficrantur , iliorumque  infinuatio  ad  in- 
terrogandum procuretur,  ita  ut,  quantum  in  fe 
fuit , tedium  examini  nullam  moram  injecerir^ 
fed  illam  pro  viribus,  acceleraverit,  id  quod  ge- 
neraliter multi  Doflores  fufficiens  flatu unt,  vid. 
Nicolai  m ProceJJl  lib.  i.  cdp,  48.  num.  w.  Bcrlich, 
part.  r.  cond.  38.  nnm,  39,  B.  Dn,  D.  Harpprecht 
nnm.  11$.  Hinc  praxis  Dicaflerialis  Si 
Wurtembergica  receflit,  ita  ut,  fi  articuli  pro- 
batoriales , cum  denominatione  teflium  , intra 
terminum  probatorium  porredli  fint , & ex  fua 
.|»arte,  nulla  mora  .fadla,  lapfus' termini  proba- 

tbriif. 
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in  genere  ^ maxime  per  tefiot.  j2j 

torii  non  noceat.  Cum  & alias  lapfus  termini 
proba*orii , ob  culpam  Judicis  &Commi(Tarii, 
partibus  nullum  damnum  alFerre  poHit,  L,  34. 
de  hif , que  in  fraudem  credit , Carpzov.  pjrt.  r,- 
conft,  i<5.  def.  ibique  Esbach  ^ in  Procejj.  Iit.  ij. 
arUi.nnm.io6.  cum  fqq.  MynGnger  cenU3.obJ.6tt 
^ C.  6.  obf.  $7.  num.  f . ibique  Fabricius  & Giilich. 
^etlich.  part,  3.  dec.  370.  num.  10,  Concedi  quo- 
que adhuc  poCed, probatio  tn  fecunda  inHantia^ 
licet  terminus  probatorius  in  prima  inflantia, 
lapfus,  Befold.  de  appell.  c.i;.  Meviusparf.a, 
dec.  pS  23 f.  parU  8.  dec.  4p.  B.  Dn.D.  Harp- 

precht  in  Conjil.  aov.  f/.  num.  joo.  B.  Dn.  D.  BardiU 
£xerc.  4f.  C.  F.  4f.  vid.  Mevius  part.  2.' Dec.  23 
p.  Stryk.  in  ufu  moderno  (.  if.  de  apped.  vel  pro- 
batio plane  negle£la  in  prima  inflantia,  Mev;us 
part.  3.  Dec.  ifj.  23U  & P^ft.  8.  Dec.  4p.  vid. 
Lyncker  Dec.  12/^.  vcl  perperam  in  prima  inftan- 
cia  quid  admiflum  ad  probdhdum,  hoc  enim  in 
fecunda  inflantia  rejici  potefl,  Mevuis  part.  4. 
Dec,  ji.  vel  tefles  absque  juramento  & illegalir 
ter  examinati,  uti  talis  legalis  probatio  denuo 
jdecreta  A.  1724.  bCH  ^6-  Aug  in  caufa 
“fpitaW  ju  ©coningett/  contra  l5)onicl  , 

R.  T.  & licet,  poft  publicationem  attef lationum 
primx  inflantiae  in  caufa  appellationis  fuper  eis- 
dem vel  aliis  diredlo  contrariis  articulis  novi  vei 
iidcm  tefles  producantar-&  examinentur,  juxta. 
Ord.  Dicafl.  part.^.Up.  & praxin  DicaflerialciR 
Bocer.  C/.  6.  Diip.  33.  tb  9.  Iit.  d.  Befold  ad  /.  P.  Wt 
part.  I.  tb.  82,  ^ 132,  ubi  teflatur,  nunquam  in 
Confiftorio Principis  probationem  per  tefles  fu- 
S f a pec 


jl4  probatione 

per  iisdem  articulis  fuiife  denegatam.  ^ Idem  dr 
MppeU.  c.  13.  f.  3.  B.  Dn.  D.  Lauterbach  tk  Differ. 
J.C.^  fV. part.  t.  tb.  66,  B.  D. D.  Bardili  Exen.47. 
Conci.  Por  Q.  confer.  D,  Lauterbach' ia  Co/iirg.  r6ro'  ' 
tetico  pra&tca  f.  6.  ad  tit.  te.  nibil  innovari  pojje. 
Mevius  part.  g.  dec.  48.  id  quod  Jure  quoque 
Camerali  receptum  Ruland  de  Commffar.  part,  u 
Ub.6.  C.3.  M.rj,  Mynfinger  eent.  i.  obf.41,  ihique 
Fabricius,  (ecus  tamen  efl  dc  Jure  Canonico, ob 
metum  fubornationis  c.  af.  x.  de  teflibus  dem.  2, 
de  tejiibns,  Gail.  Ub.i.  obf.  tof.  vel  plane  in  prima 
inflantia  exprels^  renuntiatum  probationi , cum 
nec  tacita  renuntiatio  ex  lapfu  temporis  refui. 
tans  obftet  arg.  l,  33.  de  LL.  Mevius  p.  3,  dec.  t^g, 
D.  Siryk.  in  Di^.  de  reprobat,  poji  didicata  atteft, 
c.  3.  jf.  I/.  Uti  judicatum  in  Dicafterto  A.  1714. 
beti  t.  Julii  incaufa  Appellat,  bon  ^BdiblfngctT/ 
^nna  ^argaretbaSxorauerin/bcflagtcr  Appeiian- 
frn/  contra©ittion  AppcllaiOT. 

Mro.  it3g.  add.  Farinae,  dr  tejl.  q.  pf.  0,4*  Strylu 

de  probat,  probat,  meUori. 

. §.  IX. 

In  Jure  Wiirtembergico  part.t.  t.37.  pr. 

/.  jeq.  in  arbitrio  judicis  primat  inflantiae  efl  po- 
fetum,  an  ipfe  examen  teflium  in  fe  rufcipcic, 
an  Coromrilario  illud  committere  velit,  & in 
Ord.  Dicafl.  part,  3. 1. 11.  nonnid  Commiflarit  fit 
fientio,  cui  Dicaderium  id  commifit^  neque 
igitur  a Judice  competente,  uti  de  Jure  Civili, 
»«des  amplius  examinantur  AT.  de.  c,3,  Gail.  L.i. 
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in  ^enete , dtmprtmli  ptt  itflet.  |2y 

tttj.gs*  ^ 103.  BiDn.D.  Harpprecht  Con/.nov,rf, 
nnm.io.  cum feqq.  fed  4 partibus  Commiflarius  & 
Adj.und>us,  utSccrefarii Dicaflerii,  velAdvocati 
Dicanerii  , in  caufis  ob  ticc  , & Advocati 
Canccllariae , in  Caufis  utttet  ber^Ci^/  vel  etiam 
periti  Archigrammatci  proximi  habitantes,  ad 
fumtmim  evitationem , nominari  & confirmatio 
eorum  peti  folet ; Ord.  Oicafl.  part.  3.  t.  ir.  /.  2, 
Interdum,  pro  rei  convenientia.  duoCommifTa- 
rii  Mro.  174.  732.  Pg  $84,  imo  tres  conditu» 

untur  A^o.  328-  Et  fi  alter  contra  perfonam  Com- 
tniffarii  vel  Adjun^  exceptiones  relevantes  ha- 
bet, tunc  alium  idoneum  nominare  poted,  & fi 
utraque  pars  in  eo  confentiat,  Dicaderialiter 
confirmatur , quod  fi  vero  nullus  nominatus  vel 
partes,  circa  eleflionem  Commififarii,  convenire 
nequeant,  tunc  ex  ofiicio  aliquis  confiituitur, 
Ordin.  Dicall.p,  3,  t.  11./.  ?.  D.Stryk.  inDiQ).  de 
claujul.  commtff.  num.  44.  ^ feqq.  D.  Bcehmer  in 
Tiiip.de  ptdice  ex  offic.  procedente  c.  4.  jf.  pf*  Ad» 
,tun6lus  tamen , fumtibus  petentis  & adjungen- 
tis , a Dicaderio  Ord.  Dicad.  part,’ 3.  t*u.  /.  3, 
^ f.  4,  Mevius part.  3.  dec,  tfo,  conceditur,  & 
vix  denegatur,  quicquid  dicat  Carpzov.  Dec.  221. 
ut  eo  fincerius  omnia  expediantur,  maxime  ia 
caufis  arduis  Ord.  Dicad.  p.nrt.  3- 1 if.  jf.  r.  Ad- 
junflio  tamen  ^ judice  petenda  ed , Ord.  Dicad. 

р.  3.  t.  II.  §.  I.  4.  Stryk.  introduB.  ad  ¥rax.  For. 

с.  2.  §.  16.  ad  minimum  tutius  ed,  &quiden 
judo  tempore  Mevius  p.  3.  Dec.uo.  Deinde  au- 
tem adjundus  Commifiarius  confirmatur  AV.if/. 
interdum  in  feparata  quoque  fentemia  Mro.  djp, 

. S f 3 ^ 


: Cap.  XW.  de  prdhatioiu  . 

^643.  interdum  perRefcriptum  falrem,  uti  fa* 
1746.' ben  7.  Jun.  in  Caufa  Appcllationit 
l>on  ^Svil)li»0en/  beti  *§)irfcb<nf2Ga’tb^ 

qui  Commillario  juramentum  praefcrtptum  in 
J.P.  W.  part.  1. 1. 38.  §.  Utvi)  foUen  IC.  ia  fiat  8c 
Drdin.  Dicafl.  part.  u t.  p.  fol.40.  ^ part.  3,  t.if. 
f.3.  praeiiat , niG  ei  ^ parte  adverfa  remittatur» 
^l)(det:ic|>tti43(bnund , part.  4- c.  4.  §.  3.  pag.  ipp. 
Ejusque  odicium  confiRit  in  eo  , ut  teiles  cum 
V fide  & diligenda  cum  CommifTario  examinet  ^ 
feparatum  protocolium  confcribat,  Sc  examen 
teflium  Jn  mundum  redarium  ex  fuo  Protocollo 
cum  CommiiTario  conferat,'  & denique,  usque 
ad  publicationem  judicialem,  omnia  occultare, 
, neque  alicui  pandere , neque  copias  dare  ProCo- 
colli,huncque-in  Gnem  permittere  velit,  ut  Com- 
miffarius  Protocolla  Adjun^forum , poA  finitum 
examen , usque  ad  collationem , &,  fa61a  colla- 
tione , usque  ad  publicationem  atteflationum , 
fuo  figillo  obGgnet,  Ordin.  Dicad.  part.  r.  t.  g. 
fol.40.  p 1. 1. 1/.  /.  J.3.  ^ 3’ & tit.if.  J.  P,W. 
part.i.  t,3S.  late  Ruiandus.de Coneii/|er.  p.  t.  lib.  4. 
t.  14.  vid.  Receff.  Inrtper.  .dtyfm  16 f 4.  f.  ^3.  BIura. 
ia  Procejf.  Comer,  tit.  77.  nam.  37.  Roding.  ia  sr. 
Camtx.  lib.  3. 1. 14,  nMm.^6.  ^ 37. 

S.  X,  . 

f 

Si  probatio  per  interfocutoriam  permiffa, 
tunc  Articuli  probatoriales , breves  & pertinen- 
tes , cum  evitatione  fuperduitatis , juxta  decre- 
tum commuqe  Dicadetiale  de  A.  1664.  bttrt4.' 

Septembr. 
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in  gnert  ^ maxime  per  fefief.  ^ 

Septembr.  M*».  r;<  in  jfppend.  Hxbcrlm.  intri  14. 
dies.  Secretario  porrigendi  funr,  nid  alius  tep> 
minus  probatorius,  quod  hodie  femper  dt,  prx» 
ditutus,  tunc  enim  intra  terminum  probatorium 
producendi ,,  Ord.  Dicad.  part*  t.  n,  %.  4.  ^ 
deinde,  intra  Cres  hebdomadas,  pod  dnitasfef* 
dones  Dicaderiales , li terse  Commiffionum  aSe« 
cretario  funt  cxpedienche  & Coramifrario  fni&. 
tendx,  Ord.  Dicadl'port.j.  five  pone^ 

ili  articuli,  dve  non  Ordin.  Djcad.  p,  3.  t.  iu  $,  du 
^ tit.  14.  qus  hujus  tenoris  ad  Advocatum  Dica^ 
deri  ede  folent : ©Otttd  QJndDen, 

l)arb  8ubmlfl  ,i  ^u^urtttnbtrg/  tc.  ■ Uttt' 
(«n  ®ndb.  ®tu§/  ^oc^lcbrttf/  llebtf  ©ttmiep. 
SDetnnacbm  bec  AppeHation«/r@at^  in  phn^ 
Mutui , jmifdjcn  3obnnn  35ernl)otb  SBop jlcn', 
55ucgfm  unb  ©po«r« , QJorriMlogten,  unb 
9>^nd)?^Idgerii/  AppeJlanten  cin<6#fo  bonn  btts 
•&cmpmiann  DDiabtr^  binttrbi  iebener  2Birtib/  cum 
Curatore,  5Udgem  unb  9^<ui)#i8eflagftei 
Appellaten  nnbern  ^l>eiltl,  bcn  2g.  ?9?ortri  t>ori#  < 
53e««t§  «rfannt^^unb  ibr.pro  Comrniff- 
fario  ernannf/  nud^,  iiu©np‘el)ung  bf^Q5emeifeg> 
einTcrmin  boii  6.  2Bod)cn  nngefebt , iumablct 
Me  Articuli  probatoiitlcak  Jbiebif  .Saptog  jcig^ 
dilberelt  ubergeben^mobboi  rM  ifl  bftdrit  tWfeb 
3bf  moBet  <@u4ii‘forcl^ct  Cd«nm4flion 
ffttberfamfl  gebubfrttb  untet:|ieb<h;'?u  Wem  &tbe 
bepgebenbe  ProbatorfaliAttieul  betien/Appdiaten 
ifbot|)  mit  3urucfbdhuog  beti  Dire^orii  attb  dc- 
pominatiopisTediunj  ;iad  interrogandum  coni^ 
Municirett;  Ullbii;p»li^iir^8in/^9l^i|3(  Articulos 
f ...  1 defen* 


*548  ‘ r<y.  XJK  de  prohathMe 

/Jefenlionales  6bdr^qcbeti  tt>»Uen,  folc^cn  i^aM 
felbige/  mit  eb«inio§iger  Sunitfbalning  b<<  Di- 
Mreftorii  tinb  Denominationis  Teftium , b<n  Ap*  - 
pellamcn  interrogandum  communidccti/  bar^ 
aufnacb  erl)dtenen  Interrogatorien/  Dcn  l‘rodu- 
anfldlcti,bie  gefammfe  denominir« 
.Teftcs  auf  einen , (Jutb  unb  3bncn  dm  bequem/ 
jhn  (iegcnben  Ort  unb  3ett  citiren  , blefclbc/ 
benen  n<<bt  gui/ 

tviUlg  er(<tfiVn  tviirben  / nacb  5D?cr§9ob  Unferei 
€anb#9\<(bJetf/  aI<'Tcftes,  (clbKcb  bcoybigen; 
<tudb  bentn  Partibus  litigantibus  felbflcn  folcbett 
Produftion<^^a9berfl'mbig<n/'«nb/  ad  viden- 
llunj  & audiendum  jurare  Teftcs;. bdtju  citiren; 
(Si<  Fomtnen  aber  niubonn , ober  bleiben  mit 
bctJBeapbigung  unb  Q^erbdr  olfo  ftirgcl)cn , bag 
3br  cinenSfUQ^n  nadb  bem  anbcrn/  gemp  (illein, 
flbee  bk  Articul  - unb  ^Mg  # 0tucf  / bnrubcr  ; 
iwdb bem  Diredorio,  tu  pcrl)6rcn  mlangf  n>or** 
ben,  abljoren/  bc|fen  auUfag,  n>icficbon  ?Olunb 
«uUgegnngcn , n)©bl  protocolliren , foId)e  ibni 
lelebtr  mobltterncbmlid)  Porlefen/  unb  bcp  beffen 
^rlaffung,  bemfelben  Silentium,  bi§|u®c6|fnung 
bcr^cugcn^uPfrtg/  imponiren,  unb  fon|}«nin  oU 
' len  0tu(fen  legaiiter  in  ber  0acb  procedireti 
foQet;.  bann  nacbgcbcnbP/biegefammte 

geugen  Siu^fog  In  .cinen  orbentIid;cn  Rotulum,’  ‘ 
natb^t  leitung  beti  Rece/Tus  Impeni  (ie  A.  1654.' 
iu  »erf  ffen^.in  fine  beflTelbenbie  aufgegnngene 
UnfoOer  ju  notiten  unb  blefelbe  »on  bem  ?:i)ei(/ 
fj  bie  Aiticulos  producirt/  nac^  Pmportion  bei 
tnit  /ebem  iugebioditcn  geit^  iU  ee^ben/benRo^ 

tulum 


/ 
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in  geam  maxime  per  tefies.  349 

mlum  ab«  / fo  ba(i)  immcr  tri^licb/  iw  Unfcrct 
gtirfllid^en  ^ofgericbtii  i*  Expeduion  wrrd)Iofrea 
einjufc^>icfen  l)abt  / umb  n>o  fepn  fan  / bieft 
porUnfec  auf  ndcbfl^funjftig  Q3a«l)olomai. 
bdltcnbef!  J^ofqeri(^t  etma.inbicU^te  gcit  nnnod) 
ttettagen  ju  fbflticn.  i.  5in  bcmc  bcfdE)iebet  Unfetf 
SWepnung,  unb  mir  perbUibcn  Su4)  tnlt  ®nabcti 
»obl  geroogen.  (Stuttgatbt/  Den  8.3«lu  17“*, 

Afro. 2ff,  m ylppea^,  Hxberlin,  i i 

§.  XI.  ' 't  ■ ■ ■ 

Priori  cafu  , fi  articuli  jam  porrefli,  tunc  illi/ 
un^  cum  Direfiorio  & denominatione  cefUum 
CommiiTario  mittuntur,  quos  Articulos , deinde 
Commiflarius  adverfac  parti  communicat  ad  in^ 
terrogandum  , & ad  conficiendos  articulos  de* 
fenfionales  , fi  velit,  & utile  fibi  credat,  ita  U» 
intra  14.  dies  ab  infinuatione  Articulorum,  fimul 
-cum  Direfloriofit  denominatione  tertium , por- 
rigi debeant  Ordin.Dicaft.  part.  h tH.  ii.  ^gf 
tit.  14.  2.  Jus  Prov.  Wiirt.  part.  1.  tit.  37.  §.  ^ 

jbO  dudb  IC.  Hosqtie  Articulos  defenfionales 
utpote  quorum  omidionera  vix  fuaderemus,  (i 
tertes  defenfionales  adfunt , ne  veritas  fuppri- 
matur  & aliquid  reticeatur , quod  ad  vidioriam 
prodefTe  potuiflct , portmodum  CommifTarius, 
iterum  alteri  ad  interrogandum  intra  14-  dies 
communicat , Ordin.  Dicart.  part.  3.  tit.  lu  §.  7, 
Quod  (i  altera  pars  reprobationem  fponte  admit- 
tere nolit,  fententia  judicis,  interdum  quoque 
feparata  inteclocutoria , illa  permittitur » A/ro: 
, ;T  t . 277.* 
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377.  449.  4S<i.  ^ 480.  Interrogatoria  tamen 
foecialia  Jus  Prov.  Wurt.  Part.  t.  tit.  37,  §.  @0 
nun  tc.  Plebft  ad  jus  Provinc.  hf^rtembergi- 
cnrn  Part.  i.  tb.  106,  confer.  Ruland.  de  commijf.  ■ 
p.4.  L.I.  c.tr.  per  tot,  tdfi  pro  commn meatione  pu- 
nat.  & Dirediorium  » cum  denominatione  te- 
ilium  , ante  diem  produAionis , Befold.  aJ  J.  P» 
jfK  Part.  t%  tb.js.  non  communicantur , ob  me- 
tum fubornationis , • arg.  Ordin.  Oicafl.  P4{;tk 
jf.  6.  6^  /.7.  8^  tit,  if.  §.2.  ubi  faltena  di- 
^onitur,  quod  articuli  probatoriales  & defen- 
fionales , ad  interrogandum , communicari  de- 
beant, &,ruffragante  praxiDicafteriali,  uti  quo- 
que de  jure  defendit,  Ruland.  de  commijf.  Part.  3, 
ab.i.  c.  6.  RNOT.io.  qui  hanc  regulam  ponit,  quod 
.ubi  non  communicantur  interrogatoria,  ibi  quo- 
que non  communicandum  ciTe  Dire£Iorium,  & 
Mevius  Part,  f.  Dec,  303.  & porro  interrogatorio- 
rum communicationem  denegant , Haafen  ia 
Procejf  /ad.  Braasmic.  I.Haeb.  c.  if.  /.  3,  Hertel  ai 
Str^k  introi,  ai  Prox,  f oreas,  c,  i8,  (r  f-  & 9-  vid, 
Brunnemann.  in  Procejf.  Civil.  c,  20.  ntm.  38.  ubi 
Dire6lorium  communicandum  dicit,  prout  ob* 
fervatiir  in  Judiciis  Provincialibus  Suevicis , & 
quidem,  fub  nullitatc.exaministeAium,ad  inter- 
rogandum articuli  alteri  dandi  lunt,  L Dn.  D. 
Harpprecht  inRefp.  pj.  nnm.ioo,  ^ Coa/,  nov.  67, 
rmm.  ip.  eam  feqq.  Mevius  p.  4.  dec.  2f0.  & 2fi. 
Ticet  ad  perpetuam  rei  memoriam  riat  examinatio 
tcAium , excepto  cafu  neceditatis  Nicolai  de  Pro~ 
eejjk  lib.  i.  c.  62.  nam,  8.  Mevius  Part.  8.  dec.  471. 
D.Bcehmer  num,  12,  ai  tit.Tr,  de  Ufiibus.  B.IDn.  D. 

Harp- 
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ia  geaere  ^ maxime  per  Teftcfl  - 331, 


Harpprecht  Reip.  <5;.  aum,  n.  niH  partes  renun- 
tiaverint beneficio  interrogandi » neque  ad  ro- 
gationem interrogatoria  porrexerint , Jus  Prov. 
WUrtemb.  Part.  i.  tit.  39.  §.  UnD  obgleic^)  ic.  & 
Ordin.  Dicafl.  ParU  3,  tit.  14.  f,  4.  B.  O.  D.  Harp- 
precht ia  CohJU.  aov.  67»  nam,  21.  ^ feqq.  Ego  tii 
Dec.  18 a.tf.  ^ t6.  hnud  facile  tamen  interro- 
gatoria omittenda  Stryk.uttrod.  adPrax.For,  c.ts. 

10«  quamvis  tunc  interrogatoria  generalia  " 
nrzfcripta  in  Jure  Prov.Wurt.  Part.i.  tiL3g»  ni- 
hilominus adhibenda  (int,  & CommifTarius  defe- 
ftflum  in  interrogatoriis , ratione  circOmflan- 
tiarum,  ex  officio  lupplere  debeat,  c.37.  x.  deteji, 

J.  P.  W.  Part.  I.  tit.  39.  ia  fin,  Plebfl.  ad  /.  P,  Wi 
part,  u tb.  10(5.  Iit.  b.  Ludovici  im  Civtl  - Proce/5 
■c.  if.  jf.  23.  Nicol.  de  Procejf.  lib.  i.  c.  60.  aam.  4, 
D.  Boehmer  ad.JcWteri  Jns  Caaonic.  Ub.  1. 1. 

$.  II.  Interrogatoria  fpecialia  debent  efle  clara , 
perfpicua,  & pertinentia  Brunnemann  in  Procan 
Civili  c.  20.  nttm.fd,  hinc' omnis  fuperfluitas  vi- 
tanda J,P.  W.  Part.  I.  tit.  59.  §.  fode  jc. 
Ord.  Dicafl.  Part.  i.  tit.  7.  /.  d.  Decret.  Dicafle- 
riale  de  A,  1664.  &en  s4*Septemb.  ^ro.  13.  inap* 
pend.  Hatberlin.  neque  propriam  turpitudinem 
tertis  RecclT.  Imper.  de  A.  1654,  BIum.  ia 
Praceif.  Camer.  tit.  73.  nam.  pr.  neque  exeeratio- 
rtes,  bep  ^etlurt  btt  0teligfeit/  continere  Decret. 
Dicarter.  de  A.  1664.  beti  14,  Septembr.  Mevius 
Part.  4,  dec.  270.  D.  Boehmer  nam.  »7.  ad  tit.  <k.  de 
teftibas.  Ludovici  d.  c.  rf.  §.  27.  conf.  Rulandut 
it  commif.  part.  4.  maxime  lib.  i.  e.  2.  gjf  12.  fef  e.  ir, 
nam.  10.  cm  feqq.-  ubi  latilT.  de  interrogatoriis 

Tt  t agit. 
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*agit.  Interrogatoria  generalia  partes  quoque 
conficere  & porrigere  pofllint,  J.P.  W.  part.  t. 
t.f9.  §.©«>  f<fn  nun  IC.  feq.  Ord.  Dicaft.  p.  j. 
i.  II.  §.  6.  Plcbft  ad  /.  P.  p.  I.  tb.  io6.  Stryk.  in- 
trodnS.  ad  Prox.  For.  c.ig.  jf.f.  ^ /ery^.  Ludcrvici 
In  ber  Sinleitung  jum  Clvt/  Proce^  c.i;.  i.z2.feqq. 
Prsiiminaria  five  generalia  caufz  quoque  inter* 
s rogatoria  rede  funt  prohibita,  ita  ut  Appellatus 
'•  fuos  articulos  defenfionales  minime  in  interro- 
gatoria convertere,  nec  petere  pofiit , ut  appel- 
lantis tefies  dcfuper  prius  examinentur,  quam  ^ 
ad  appellantis  articulos  & fic  e contra  , buncin^ 
lic^  bet  f fo  Exceptional-  obct  Dcfenfional-  • 
Articul  ju  ubef<;cbcn/  bief<lbe  mid)  in^ra^fhicf 
ju  bcrwnnbdn,  unb  barauf  bt^Qiegcntbetlg^^X'' 
gW/  porbefitlbcn  Articul,  t>cil)6ren-ju 

kjflcn/  nid[)t9<flottcttt)irb,  unb  bargegen  fcincm 
^iberfadj)et  fcine  Probatonal  • Articul  aud)  itt 
iu  t>erfcl)rcn , unb  uot  bcn  Defcnfio- 
nal  cn  bc^  bfFlagten  geugen  furjui;altcn , 

. fall«  nic^t  rtloubent>irb.  Jus  Prov.  WUrt.pjrt.i. 
tit.30.tr.  Otd.Dic»(\.  part.  3.  tit.  11.  f.s.  D.  Lau- 
terbacn  in  Differ,  f.  C.  ^ (V.  part.  t.  ^.63.  add. 
Boehmer  in  ]nr.  EccUf  Proteftant.  lb.2.  t.  3o.  §.  40. 

; ubi  alias  Ordinationes  affert , & a ratione  Juris 
. Canonici  non  plane  aliena  elTe  adjicit;  licet  par- 
..tei  non  excipiant,  uti  A..1604.  &^n  »*.  Jun:  ra 
; caufa  9!)?erc()cn/Contra^irf(^mdnntn,  judicatum, 

■ neque  etiam  in  Dicaficrio  tefles  de  fimplici  & 

; plano,  uti  in  prima ‘inflantia,  examinari  poffunt 
. J,P.  part.  I.  tit.40.  Plebfltfi  ]hs  Prov  U^Hr- 
terni/,  Part.  i.  tb.  lopt  (ed  hoc  legitur  prohibitum  in 
• . 1 ; X Ord. 
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Ord.  Dicafl.  Part.  3.  Ut,  12.  Hc^ue  eatenus  diffe« 
rentia  inter  Jus  Wiirterab.  primte  & fecundzin- 
Aantiz  fe  cxerit.  Articuli  & interrogatoria  in 
procelTu  fummario  & poiTelTorio  itidem  neceifa- 
ria  funt , adeo  ut  judex  fspe  interrogatoria  ex 
officio  quoque  conficiat  ,&femper  tutius  infuper 
efl,  fi  adhibeantur,  nifi  quod  cafus  neceffitatis 
■&  ubi  periculum  in  mora,  excipiatur  O.  Grav. 
*le  judic.  pojfejf.  fnmmariijf.  lib.  2.  c.  u.  n.1.2.  ^26, 
Lauterbach  f^oL  3.  C,  236»  a.  /•  Mevius  p7s.  dec. 
' 4^2.  Stryk.  meletem  jMrk]urandi  HI,  c.  3.  jf.  4-feqq, 
Ego  in  Dec,  if4,  ntim.  6,  jeqq,  Leyfer  fpec,  288, 
tned,  /.  Kraufs  'DiSp,  de  ro,  qnod  juftHtn  eft , circa 
tejlet  in  poffejjdrio  fnmmarliflmo.  Formula  Articu» 
lorum  Probatorialium  , Defenfionalium  & Re« 
probatorialium  talis  adhiberi  potefl : 

^cnbe  Articulos  ProbatOriales  ubccrdc^t  ble  Ap- 
pellaniifd)c  ^cm(ltiD/Q)ommcnbing(n/contra  bcn 
Appellatifcben  ^lecteti/  ^crnlot^z  (vel  ju  ii6tl>i/ 
Defenfion  ubergibt  Mevius  Appellat  IpibCC 
Sempronium  Appellanten  na^folgenbe  Articulos 
Defenfionales)  in  bcr  juberfi^itli^en  J^offnung/ 
unb  befi  QJorbabcnd , folcbc  allc  uiib  jcbt/ 
voUcn9v<d;ilid)<n  Uberflu§  au^gefcbitbtn,  (vel  ci- 
tra onus  fuperfiui)  defuper  proteflando;  ecf 
t»ei§lid)  macben.  0e^t' nnb  fagt  bcmnacb  1) 
n>abt/  bap  tc.  bt  fine  additur.  Reliqua  com- 
mittantur dexteritati  Domini  Commilfarii,  falvis 
Articulis  Additionaltbus  & Jure  quocunque;  an 
autem  articuli  additionales  admittendi  intra  ter- 
.minum  probatoriam  , relinquendum  judicis  ar- 
bitrio Mevius  p,  4.  Dec,  339,  Lauterbach  %,j4, 
T t } de 


?34 
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de  probat.  & in  Articulis  conficiendis  maxima 
requiritur  prudentia , hinc  Advocati  magnam 
operam  in  iis  formandis  navare  folent  & debent, 
cum  ab  his  faepe  tota  dependeat  vidloria,  con- 
ferri meretur.  M.  Cais  infignis  tradlatus  de  mo- 
do articnlanii.  Addi  debet  Oiredlorium  , cum 
denominatione  Tertium,  & quidem  in  Scheda 
, feparata,  cum  in  Ducatu  Wurtcmbergico  parti 
' adverf*  non  communicetur,  hoc  modo:  De- 
nominatio Tertium,  jundlo  Diredtorio, 
melnb  eennnef),  Appellamen,  contra  benjjlecfen/ 
©eimerfpdd^/ Appellateil/  Tert.  *.  Mevius,  exa- 
minetur ad  omnes  Articulos  Tert.  a.  Cajus,  iff 
Abcc  ben  Articul 5. g.  & IS.  ab)ul)6c(n/  &c.  in 
fine  adjicitur  : Salvo  Jure  addendi  & minuendi 
tertes , vel  falvo  jure  plures  denominandi  tertes 
& Jure  quocunque.  Altera  pars  deinde  interro- 
gatoria generalia , fi  vult , J.  P.  W.  Part.  r.  t.  /p. 

§.  ©0  fern  nun  Ord.Dicart.  part.3,  t.14, 

4.  & fpecialia  judici  vel  CommiiTario  debite 
porrigit , fequentem  in  modum  : 3i?a(^folgcnbC 
Interrogatoria  fpecialia  ubttgibt  bi^niit  Mevius 
'Appellat,  contra  Titium  Appellantttt/  auf  bie 
oenfeitidC  Articulos  probatoriales  vel  Defenfiona- 
les,  unb  refervijt  ftdbonbepfeperlie^fl  alie  Com- 
petentia unb  Exceptiones  contra  perfonas  & di- 
dia  Tertium,  mltQ3itter  fold^e/  ba  falK  ein  obec  • 
bec  anbere  ^tttcul  foUe  bejabet  tverbeti/  prout  ' 
difponic  Jus  Provinc.  Wiirterab.  Part.  t.  tit.  37» 

§.  @0  bann  k.  ibi : bie  3eu9  tt>abc  faget ; bie# 
felbe  debite  m adhibiceti , d«  «xpenfis  infupec 
protertando ! Ad  Art.  Prob.  1*  Inteirog.  Speciat 

I.  a* 
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1.  2.  3.  &c‘  Ad  Pfob.  3.  Interrog.  fpccial.  i.  «.• 
&c.  In  fine  ufplurinaum  annefli  folet : Coctera 
commiituntur  dexteritati  & confeientiae  Domini 
Commiffarii.  Interdum  ulterius  fequentia  po- 
nuntur: UnD  njciUn  ble  ©oc^e  blel  antriflft,  mirb  • 
*crt  Commiflarius  gebctfen,  btp  bcnen  ^aupf# 
$(rticu(n/  benenSeugen  ben  gjleinnpb  t>on  neucm 
einiufc^arffen , tvnnn  fle  fold^e  bc/al)eti  fblten> 
auc^)  bic  Inngc^frficul  ju  dividiren  unb  feparatim 
ben  3eugen  boriulefeti ; ne  tefles  cx  fimplicitate 
totum  articulum  verum  aflerant , cum  tamen 
pars  ejus  falfa  fit.  C^od  haud  raro  fit,  prout 
inpraxi  obfervavimus.  Ludovici  in  btt  ©nltii? 
timg  jum  Cml-Procefi  c.  if.  §.  28,  ^ 36, 

5.  m 

Quod  fi  tamen  pars  adverfa  legitimas  ejc- 
ceptiones  contra  perfonas  teft/um,  vel  articulos  ‘ 
habeat , an  fint  relevantes  & pertinentes,  nec  ne? 
tunc  fani  non  pratdfe  eft  obligatus  ad  interro- 
'gandum,  fed  potefi  fuas  exceptiones  proponere 
& deferre  ad  Dicafierium,  ut  prius  defuper  ju- 
dicetur, resque  per  interlocutoriam  , decidatur, 
modo  exceptiones  contra  perfonas  teftium  intra 
o£Io  dies  probare  polfit , vel  ob  morbum  vel 
iter  teflium  aliamque  juflam,  caufam  examen  ad 
perpetuam  rei  memoriam  locum  habeat  J.  IMW. 
Part.t,  tn.37.  §•  einer  tc.  Extra  hos  cafus*, 
& fi  exceptiones  contra  perfonas  teflium  in  con- 
.tinenti  probari  nequeant,  refervatur  illius  jufli- 
rficatio  in  tempus  difcuflionis  arg,  c.  aa,  jc.  Je  te- 
’ ' ftibns. 
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ftibns.  Mzvkn  Part.2.  dec,6.  Part.f.  dec.  217. 
Part.  7.  dec,  7f.  ^ u6.  D.  Lauterbach  in  CoUeg. 
theor.  praQico  Jj*i7.  ad  trt.  w.  de  tefitbnt'.  'Exce- 
ptiones quoque  contra  perfonas  & diita  teftiunj, 
vel  ante  publicatas  atteHationcs  refervandae  fune, 
quia  absque  refervatione  poft  publicationem  ro- 
tuli, non  amplius  auditur,  c.  jt,  x.  de  teflibtts 
nifi  probet  ignorantiam  exceptionum  tempore 
publicationis,  vel  juret,  fe  non  doloomifilTe  ex- 
ceptiones contra  perfonas  teflium  J.  P.  W.  p.  r» 
tu,  47.  late  D.  Lauterbach  in  CoUeg,  tbeor.praQico 
$.  37>  de  teftibut  quamvis  de  Jure  Camerali  do- 
ceant, quod  exceptiones  contra  perfonas  te- 
Hium  femper  falvz  maneant,  licet  nulla  refer- 
vatio  fa£ta,  RecelT  Imper.  de  An.  1654.  §.  ^6. 
Giil.  lih.  r.  ohf,S7,  nMm,  5,  D.  Boehmeris  D#. 
de  Hfn  Jnr,  Canon,  in  terr,  proteftant,  cap,  3,  f,  7, 
D.Stryk.  in  nfit  moderno  §.  12,  ad  tit,^-.  de  tefilbus. 
■quod  n amem  contra  articulos  excipiatur,  tunc, 
nifi  fummum  peticulum  in  mora  (it , judicatur 
prius  de  impertinentia  & irrelevantia  articulo- 
rum Ord.  Dicad.  Part.  9.  D.  Lau- 

terbach in  CoUeg.  tbeoret.  praBico  f,3t,  ad  tit,ir* 
de  probat.  Gii\.  L.  i,  obf.  gt.  & Mynfinger  ce«.  7, 
obf.  26.  Et  ita  judicatum  in  caufa  Appellat,  beti 
^ubmgen,^ol)ann  C^tiflepbben  (gc^antmieUtf 
ju  5(u9fpur9,^ld9«n  AppcHamen,  contra  3ol)ann 

(Stceben , geroe^ttn  9vC9iment^#Quarticrmeljlcnv 

^(fla^tcn  Appellaten  a.  1709.  ben  i.Martu,  ubi 
quatuor  Articuli  Probatorii , ex  jufiis  rationibus, 
ut irrelevantes  , rejedU.  Nro.iooi,  apud  Hzberlin. 
& An.  i67a.  fex  quoque  articuli  per  feparatam 

inter- 


in  geure,  ^ eumprimisptrteftes,  ' ^17 

interlocutoriam  rejo6li  funt  in  AVo.  In  du- 
bio tamen  ad  abbreviandas  lites  admitti  Toient, 
fialvo.juce  Impertineotium'.  Meviusp.^.  dec.iif* 
Brun.  iaProceff.  civii.c.ap.  n.37*  Sin  autem  «ppi* 
reat  • temere  fle  absque  caufa , ad  dilFesendaa 
rem  exceptiones  contra  articulos  oppofitas  elTe, 
tone  graviter  excipiens  puniendus  Ord.  OicalU 
part.  3.  tu.  ii,  Cautelae  loco  commendari 

meretur  « optimum  elTc»  fi  omnium  tefiiiim  in* 
habilium  lioct,  examen  permittaturi  refervatis 
exceptionibus » tam  contra  perfonas  • ^quam  dU 
da  tefiium»  nam  «It  contra  producentem  depo> 
nant,  tunc  unicus  licit  plene  probat,  B.On.D.,  ' 
HARPPRECHT  Rt^.83.  tmm.66.  neque  . contrt 
ipforum  perfonas  parte  producente  excipere.' 
iteet.  J.  P.  W.  fari.  i.  tit.  47.  i»  Jht,  L.i7‘  C.,  de 
ftibnt  Malicard.  de  . probat,  conci.  1343*  B.  Dn. 
Harpprecht  Confil.  j.  ^ lof,  ^Re^.gf» 

n»  34.  ^ 67.  fi  pro  producente  vero  deponunt, 
tunc  feroper  tempus  , efi  exceptiones^  reiuvatu 
opponendi  fle  reprobatorialibus  uti,  etiam  p.ofi) 
publicatas  attefiationes,  juxta  Ord.Dicafi.pai^^, 
tit  19.  jf.  f.  Stryk.  DiJ^.  de  jxr.  refervnt.  e.  4,  a.' 
fiaq.  ^ de  rtprrdfaU  pofi  pnblicat.attefi^Ua  c.i.a.tp., 
O num.  3g,  adeo  ut  in  lecunda  quoque  infiantia 
hoc  itidem  permiiTum  (it.  Itc^t  terminus  proba- ' 
torius  in  prima  infiantia. lapfus.  Mevius  p.  p. Vrc» . 
49»  Siryk.  (dleg,  Di^.  de  ']nr,  riferv,  c.  ^ a*  j#,  ^ 

^ §.  xni.’.  • ' . 

• Abfolutis  hifce , & fi  ComfnkTarius  Artku- 
lot  dt  Intcirogatorii,  una.  cum  Dif^orio  0i  r 

; ' Uu  deno- 


V 0».  xir,  de  fnfMtthit'':  • 

• (Jcnominarione  teflium,  habet;  tuncabillodiM  - 
produilionit  intra  ofto  die»  vd*quam  primum 
id  fieri  poteft , defignatur  dc  partes  ail  locum  tir- 
nim  & honeftum,  ut  plurimum  Curiam,  ad  vb« 
dendum  & audiendum  jurare  telies  , peremto- ' 
rie  & fub  comminatione  pratclufi  citantur,  Oid.i 
Dicaft  part.  3.  Ut.  14.  /.a.  J.P.  W.  part.i.  Ut.  37»'  ► 
folltn  flUd)  K.  alias  totum  Examen  eft  nui- . 
Ium  Befold.  dd  /.  P.iV.  partii,  tb.  Faber « Osd.'^ 
Sabatii  lib.  4.  til.  1^.  de/.  47.-  Ayrer  tit  ProceffitUb.  r-T 
c.  6.'  obf.  'p.  nifi  periculum  fit  in  mora  Mafcard.  • 
ie  probat,  conci.  1077.  imm.%.  Brunndmann  ia  />ra-  ‘ 
Civili  yC.  30.  aam.ttS,  Mevius  patt.  y.  dee.  314, ' 
Ayrer  diS.  loc.  uxm.  Advocati  tamen  absque  ? 
p*ermiflli  judicis  abefle  jubentur,  ad  fumtus  par-« 
cendo$,''th  bet  p-4» 

^ e.  4.  §.  peg  30f.  ^le  Advocaten  foU<n  betii 
produ£lion«/^ag  nlc^t  ftIbfleQ  tierteifen.  neque ' 
in  Commilfiontbus  'Wurtembergicis  copia faiiat  • 
delegationis  (ive  commifiionis  fimul  transmit*!-  ' 
tur , tfcfianteoraxi  & Befoldo  dd  /.  P.'  fPt  patt*  t,  • 
tb'.r4.  quamvis  tutfusTit,  '8t  pkrumqoe  alibi  fiat 
D.Lautcrbach  inCoUeg.  tbeor.praQ.'%.3^t  'adtit,ir.  ‘ 
dt  bt  Jat  vocaal  -D?  Stryk.  ia  DiSp.  de'dHeg.ato 
principis  e.  4.  anm  9.  eam  fe^q  TeOes,  qui  Subditi 
Wurtembergici;  ‘citantur  a' Commiflario  Frinci-' 
pis  & Dicafterii*  immediate  Ord.  Dtcaft-  patt.  3,- 
tit.  i4i  part.  f.  Ut.3fj  §.  (^^  fbUett  • 

aud)  tc.  D.  Stryk  ia  nfa  moderno  (,  12.  ai  Ut.  tt.  de 
ia  vocando.  Cui  etiam  cives  Academici,  ad  debi- 
^.tam  requffitioneui  '&  petitioaem , fiduntur',  uti 
ia  caula  AppaUaiionis  bOn  ‘ 
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Soljann  55ccnl>art)  ‘Ikbjien  / iSuracrn  unb 
wn  QJot^^cflagten  unb  9?nc^^^lagerti/  Appel- 
lancen. foDoan  J^auptmann  tD^aberf 
^interbUebener  '^ittib/-  cum  Curat. 
rin,  9^ucb<befladtct,  Appdlatin  anbccn  '5:beiw, 
1711.  Bibliopcgus  Bliferus,  juflfu  Magnifici  Oo« 
mini  Remoris,  coram  me  juravit  fuumque  tefli« 
monium  dixit  in  hypocauOo.,Dica(leriali , niii 
quod,  ex  urbanitate , Prxfe6io  Ordinario,  exa- 
men denuntietur  illeque  rogetur , ut  teHes  pee 
apparitorem  citari  curet,  dc  curiam  vacuam  ipfi 
relinquat*  Extranei  autem  tefies,  (i  fub  diver- 
lis  territoriis  habitent,  tunc  literx  Tublidiales 
patentes,  offcne  Compas*Q)tietf/danturadquem" 
cunque  magiflratum,  ut  Teftes  ad  Articulos  SC 
interrogatoria , fecundum  Directorium  , ( qux 
omnia  claufa  mittuntur)  examinet,  & Examen' 
teiiium,  cumArticulis  , Interrogatoriis  &Dire- 
Clorio,  parti  probanti  claufum,  accepta  condi- 
gna mercede,  tradat;  Sin  vero  in  unius  Domini 
territorio  fuht  tedes,  tunc  literx  mutui  compaf- 
fus,  cum  Articulis,  Interrogatoriis ,&Dire£torio» 
claufz  expediuntur,  ut  deinde  pro  mercede  exa- 
men rite  & legitime  expediat  & judici  mittat,  ■ 
Ord.  Dicad.  part,  3.  tit,  13.  hocque  cafu  funt  li* 
terx  mutui  compalTus  in  petitione  pro  admlfllio* 
ne  ad  probandum  decenter  itidem  requirende, 
uti  lirerx  mutui  compalTus  & fubfidiales  & re- 
quilitoriales  concelTx  beil  t S.  Martii  i67t.  &btit 
4.  Septembr,  A.  1686,  Nro.  23. 36. 64, 109,140.420, 
dda.y/ia.  apud Hxberlin.  j .. 

' ; u u a §.  xnr. 


/ 


t4o  Cgf.xmtafmMmt'  ^ 

' §.  XIV.' 

’ Quod  n tefles  comparent,  tunc  CommtiTU» 
fedens  ab  initio  prziegit  literas  Commiflio^  ' 
fits,  ficque  ruam  perfonam  Icgitimat,  ficinfimul 
indicat,  quare  & in  qua  lite  ad  tei^mqnium  di- 
cendum huc  citati  fint;  partium  quoque  arbitrio 
ielinqutt , an  aliquid  ad  Protocollum  didare  ve« 
lint  hec  ne?  Deinde  fa^a  avifatione,  quam  vo- 
cant, de' perjurio  vitando  Bcytr  ad  pandet  p^f-7» 

Ad  Ut.  T.  de  teftibns.  in  prxfcntia  partium , fi  com- 
paruerunt,  nam  fi  emanferunt , nihilominus  in 
Caufa  proceditur.  J.  P.  W.part.i.  Ut.  37.  § 
foflen  (Uldb  JC*  haec  citatio  (it  r^onitona  & per- 
emtoria,  juramentum  in Ord.  DicVi  pfltt.  r.  tit.p. 
fol.  3<f.  & J.  P.  W.  p.  r.  f.  37-  p3g.  1/7.  praeferiptutn 
itCommifiario  prxiegitur,  deinde  jurans,  manu 
ilipulata  ad  baculum  judicialem  fidem  Commil^ 
fario  dat  & ad  formulam  jurandi  extlamem  itf 
ber  §urfH.  'JBfirtembergifc^en  ^ou^OrDnung 
pflg  17  'Bocero  Cl.  6.  D.  ift:  th.  1 19.  '9Bic  niif 
•otgelefen  ifl/  imD  ic^  ntifSGorfcu  bcfdfjeiben  Wii/ 
ba<  obet  fol(^>c«  (tu(b  n>ol>l  pcrflanbcn  bdbe* 
(bdtl  ttiu»;  bem  olfo  gctrculicf)  nniju? 
fomnrn  unb  tn  ninpcq  ju  qcifbcn,)  gdobe^  - 
oerebe , unb  fcf)n>$rc  icb  cinen  rccbtcn  ieibli^en 
SlpD  bctn?fUmdcbtigcn/  fo.tvdljrmic  . 

&Ott  fyelfft  unb  fcine  5(lImiJd;t , allciJ  gctrcuUcb, 
unb  ol>nc  wcfdljrbc  : prstfante.  hxc  verba  Com- 
Itiilfario itante,  confueto  modo,  aclualiter  ju- 
rat. vid.  Ludovici  Diip,  de  foteun.  jurameat.  hme 
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tcAis,qui  Aipulata  {alttmmanu  teAimoniuni  di- 
cit,  injuratus  dicitur  Ego  ia  Dec.tyf.  a.  46.  qui* 
cunque  tandtm  (int»'iive  Hr>fe  Ai,  (ive  mini  Ari 
EccleTic  f)ve  Senatores,  propter  Ord.  Dicati  p.  3. 
Ui4.i,3>  €l^(geric^td^Orbtt.  p.  #. 

. c.  4.  8-  pag  30 f.  ubi  di^onicur,  fi  Superinten- 

^ntes  Speciales  ac  PrxfeAi , ratione  officii  ad 
Canceliariam  qusdam  detulerint,  beri4)t(t/  quod 
CommiAarii  & Advocati  partes  monere  debeant, 
ut  remittant  iit  juramentum,  ii  recufant  remif- 
lionem,  jurare  debeant , & novum  Keferiptum, 
de  A.  1 7 >4-  t7<  April,  in  cauHs  criminalibus 

«manatum,  hifce  verbis:  ©emtiat^l  fo  etgcbct  OtI 
aOe  Unfrcefo^iji^alfi^elAi^e^ambtC/  ba‘ 
tbhr  umet  betunerfleten  Unfere  Special  •>  Superin- 
tendemen  , Diaconos  uiib  in  genere  alie  bie(e^ 
nige,  fb  ein  ©eifilicbed  Simbtfrnqen  / berfianbetr 
bdben  moHen/  mienit^t  meniger  antlnfete  Mili- 
tar.  unb  ^orfl#35ebiente , utib  in  0tmmia  aDe  Utu 
fere  Untert^neii/  n>e§  ^atibid  fte  itnmer  fepti/ 
Unfer  ernAUtbet  SSefebL/  ba§  mofern  futtfltigbi»»' 
f finer  betfelben  in  Criminal  - ©atben,  auf  f»lc^ 
Arricui  unb  ^ag^^tutfe,  ipdc^efetn  »bUegen<i 
bed  Stmbe  direAo  nubi/  fonbem  anbere  FaA^ 
unb  UmAcinbe  betrefjtn/  m etnem  angev 

tuffen  nuirbe,  feiner  bm  ^wigen^^b  ttbjukgen^ 
benooi^to  fbUe;  isub  tefufione  cxpcn/arum« 
retardati  procemus  , ubi  tamen  cafus  excipitur, 
f\  ratione  ofikii  6bi  comtuiiB,  aliquid  deponere 
debent,  quod  tuae  ipBs  absque  juramento  cre>< 
dendum  fit.  Id  quod  etiam  in  PhjBeis,  Medicis. 
&CbirucgisJn&sUiipto  deA,i6j6.  btwao.Jan..> 
U u 3 con- 
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Cap.XIf'.  dtpnbaiioiKt 

conflitutum  & in  hoc  allegato  denu6  repetitum,. 
JVlro.  tX.  in  Append.  H^btrl  pag-  i6.  ■ Sed  tamen, 
absque  juramento  in  articulos  & interrogatoria,) 
vi  prxl\iti  juramenti  ratione  officii  fufccpti  ' 
fpondere  debent ; verba Reftripti de  A. 

Ibnani:  ne^tnlicfc/  n>el4)Cr  Medicus  unb 

Chirurgus  in  peintic^en@dcl^en/  bon  berglek^fn. 
ttmfWnben/  fo  belfen  tcagenbei  21mbt  unD  Die 
borgenommene  InfpeGtion  dire£lo  nid[)t  onge|^n/v 
IBdeponiten/  alti  benennet  mtlcDt/  becfelbe 
untet  befabwn  babenbet  Condemnation  inex- 
penfas  retardati  procefTus  unb  ebtnfolltf  • 

^bnbnng  / ben  3euseni«2(pb  obpi^  • 
febmbrrn  fc^lbig  fcpn  foDe.  Nm.  f^u.  i«  Append, 
Htfyahn.  vid,  c.  i6,  i,  fi»,-  Licet  auiem  hxc  Re-  r 
feripta  de  caufls  falcem  criminalibus  loquantur,! 
inulto  magis  tamen  in  caulis  civilibus , utpote  ; 
quxnon  xque  graves  & ardus  funt,  utcrimi*i 
naies,  hoc  procedit,  argumento  du£lo^ majori i 
, ad  minus  Barbofa  locuplet.  lib.  rr.  c.2.  ax-3,  &( 
cum  in  genere  officialibus  in  iis , qux  ad  eorum  i 
officium  diredo  fpe6fant  Mevius  part.  9,  dec,  to*> 
Hermann  Stamm  de  fervitut.  perjannU  Ub,  2,  c,  20, . 
mim.  S‘  fides  habenda  Ot , propter  juramentum, . 
quod  prxlfiterunt  ab  initio  officii  Myler  ab  £h-  ' 
renbach  ia  Hjparcbohg,  c.  tg.  $.  g.  B.  O.  D.  Bardtii : 
in  Diip.  de  te^e  nnkn  tb.  46.  D.  Ludovici  01  DiSp»  . 
de  tefte  contumace  c.  3.  f,  3f.  neque  teffes , fenea 
licet,  prxtextu  oblivionis,  juramentum  teffium  • 
declinare  pofTunt,  per  regulam  propugnatam  b i 
D.  Strykio  in  traS,  de  jur.  ftnfunm  Dijf.  g,  xap,  a»  1 
«BM.  if.  cw»  Jeqtf,  lotecdum  etiam  confuetudine . 

•■:v  j l ' - - V,gC« 


Digitized  tv  Coogle 


in  gtuere  ^ maxime  per  lifiet.  341 

V.  gr.  nobilibus  in  Rohcmia  6c  Bavaria  vel  con- 
ventione exprefla , vix  tacita Befold  ad].  P.fV.p.u 
tb.  74.  partium,  in  civilibus  juramentum  remitrU 
tur , c.^p.  X*  de  GaiL  tib.  u obf.  tot.  Brun- 

ncmann  tx  Preceff.  civiii  c.20.  imm.fis-  Mynf)nger 
c.  3.  obf,  80.  D.  Ludovici  ia  Difp.  de  Ujie  coHttima* 
ce  c j.  §•  r.  2.  B.  D.  D.  Lauterbach  ta  Difft.  de 
Eptfiola  \tb.  2g.  Sacerdotes  tamen  confefTionet 
facramentales  revelare  & tedimonuim  eatenui 
dicere  plane  prohibentur  ,'(icuti  de  Jure  c.  ta-  X,  > 
de  paniteiitia  c.  2.  Xi  de  offitio  jndids  ord.  e.  2.  de 
pffMiteat.  dift.  6.  D.  Lauterbach  ia  CoU.  tbeor.  pra» 

V Jtico  43.  & D.  Stryk.  ia  nfa  moderno  f.  8.  ad  tit. 
paadeS,  de  tefiibets.  Bcyer  Di^.  de  SigiOo  (onfejf. 
D.  Ludovici  in  Di^.  de  tefie  coattuitace  c.  4 §■  d. 

e.  8.  $-  »d.  & t7.  Itafpeciaiiterde  Jure  Wur- 
tembergico  perReferiptum  Ducale  de  An.  1608. 
fnenf.  Septembr.  ad  Judicem  & AnfeiTores  Dica- 
fleriales  emanatum , referente Bocero  cl,6.  Di^i 
33.  tb.  ^3.  Notandum  denique  hic,  quod  formu-. 
h juramenti 'alfertorii  ahter  concipienda  quam 
promifTorti  & ponendum  , ba§  a(fo  tpai)t 
imD  nl())t  nnbe^  fepe  / ober  beitie  oijb/  unb 
nkbt  dnberd  ftge , Hcbcrlin  in  appnd.  xx^lik^ 
pag.  Uf.  .variae  formulz'legi  poflunt  apud  Boce- 
rum  c/.  d.  Di/p.  23.  tb.  ^f.  Brunnem.  in  Procejjk  $»• 
gmpt.  c.  8,  m.  2,  n.  49.  Ludovici  ia  Difp.  de  ttfle 
loatnmace  pag  4j,  ^ 48.  Poftmpdum,  in  abfen- 
lia  partium,  Ludovici  in  bct  ^inldtung  {Uth  Ci- 
vtl^Proctp  c.tf.%.32.  unum  tedem,  poli  alium, 
primo  ad  interrogatoria  generalia  praferipta  in 
J.  P.  W.  part.  1.  tit.  ig.feL  licet  pars  adverik 

bene- 
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beneficio  interrogandi  renuntiaverit  Ordin.  DU 
eaft.  Part.  j.  fit.  14.  ' ^ J-  P-  «•  ' 

Unb  obgleic^  k.  diindc  ad  Artkukw  , & fi  illoi 
affirmat , ad  interrogatoria  fpecialia  porre^ 
examinat  J.  P.  W Part.  r.  fit.57.  §.  00  banti  IC, 
^ tif.  |d.  §.  00  ftrn  nuo  k.  & depofitio  cuili- 
bet terti  Teparatim  pralegitur , &.  itnpofito  filcn- 
tiO|  uscjue  ad  pubficaMonem  rotuli*  dimittitur^ 
Liudovici  e.  if.  /•  40.  ficque  unus  port  alterum 
examinatur,  donec  totum  examen  ad  finem  per- 
dudum fit,  Ludovici  d.  c.  tf.  /.  7j..ubi  modum 
hunc  multi*  ufitatum  rede  reprobat,  fi  commif: 
firii  tertes  primo  ad  omne*  articulos , & deinde 
demum  ad  omnia  interrogatoria  una  ferie  exa-' 
minant,  ne  tertes  confufi  reddantur.  In  fpccic 
vero  Commiflarius  verba  formalia  tertium  feri» 
bere  debet  & annotare , an  conrtans  , titubans, 
vel  alio  modo  fufpedus  vifu*  fuit.  J*  P.  p.  r« 
tif-  37.  §.  00  bann  tc.  Ordin.  Crimin.  Caroli  V. 
art.  71.  'Struv.  Ex.  atf » tb.  4S-  D.  Lauterbach  <f,4f, 
ad  tH.  V.  de  ufiibns,  wie  ble  2Bo«e  tton  g»unb 
aud  gefoUrn  / Brunnero.  ia  Proeeff.  taqu^or.  c.s» 
m.i.  a.  94.  denique  notandum , quod  nonnulla 
perffinae,  ut  egregia , domi  jurent  L.  tf . de  ja» 
rejar.  Stryk.  introi,  aiprax.  for,  e.  t8,f. ». 

. S*  I,  « . y , > 

Tandemque  Rotulus  examinis  tertium  fe- 
cundum Rcceflum  Imperii  noviff,  de  An.  1654.' 
§.^t.  itaeft  conferibendus,  ut  omnium TertiuiUj 
licet  decem  vel  ultra  eflent , depolitiones , qui 
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juxta  OiTcftoriuin  ad  Articulos  examinandi  fue- 
rant, ad  quemcunque  ariicuhim  & interrogato- 
ria fcribantur  & ponantur , ut  di^ta  onnniuni 
tefiium  in  uno  confpeflu  iint , eoque  melius» 
qoid  probatum  fit  oec  ne?  exiode  erui  & fenten- 
fia  ferri  queat,  Blum. ia  Ppocejfl  Cam.tit, 73.'«.  a#. 
,94-  & 9f*  Stryk.  inintrodnS.  Prox.  Far.  caute 
injtUHfttd.  £.  jS.  §.  j.  pag.  tfj.  ggf/aj.  D.  Lauterb. 
Jn  CoUeg.  tbeoret.  praOico  §.  49.  ai  tiL  fmdeB,  ia 
t^ilms,  fub  poena  reiciflionis  rotuli  Brunnem.  in 
Proc^'.  CmL  c.  2o.n.^7,  Ludovici  <•  /.  af.  ubi 

recepta,  ve)  utilium  fuis  famtibua  in  ordinen 
redigat.  Ec  in  confedione  rotuli  porro  caren- 
dum , ne  Articuli , dc  interrogatoria  bina  vice 
nppoMntur,  fcd  fufiicit,  fi  Articuli  6c  uUerro- 
.gatoria  una  vice  eo  in  loco  ponantur),  ubi  re- 
iponfiones  tefiium  Hatim  fubjungantur.  Junia 
'Referiptum  Generale  Wurtembergioum  de  Anne 
1699.  i)cn  I . Novembr.  D.  Hochdetler  £«lraS« 
■Referat.  tfTtrtanb.  pag.  37,  ^ continuat,  pag,  14. 
Pono  obfervandum,  ut  articuli  in  ^qualibettpe- 
fgina  repetantur  quousque  interrogatoria  pertin- 
gant Rcfcripi.  de  A.  1741.  ben  6.  Jun.  O.Hoch* 
'Retter  png.tS.  & Dire^lorium  cum  denoraitUK 
eione  te  Aium  bene  pntmiMi  potcA,  uteeclaaiun 
appareat,  quod  te  Aes  ad  du6kum  Oiredoriireaa- 
finiiHiti , n^ue  enror  admtAuc  No.  V..npud  Do» 
Hxbcrlin  inappend.  Repetitio  tamen  «rtieuloruoi 
& mterrogatoriorum  nimia , ■ ceu  ingrata , fiirn* 
tuofa  & legentem  Rotulos  turbans  in  cor^dio- 
•ne  Rotulorum  foUiciie  infimul  vitanda.  Tam 
quoque  & Salarium  in  fine  adferibi  debet,  ne 

Xa  ultra 
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■ uUra  pnt(criptum  modum  in  Ord.Dka&  part-f. 
Li6.  partes  graventur. 

S.  XVL 

a 

Si  Rofulut  confcAut,  in  mundum  redaAus 
ft  b Commiflario  fubrcrtptui  & figillatus  , nec 
,,  non  cum  Adjungo,  (i  quit  fuit,  collationatus • 

' (quid  Mc  obfervandum  ? monet  Mevius , part.  V 
'Wrc.  ji6,  6^  330.^  tunc  partibus  denuntiatur,^ uc 
fabrium  Toivant,  fi  hon  prxnuroerkrum , & Sew 
cretarioDicafleni,  pofl  numerationem , obfigna- 
tus  transmittitur.  Ord.  Dicafl.  part.  2.  1. 14.  §.  f, 
•J.P.  W.  part  1. 1.3^.  §.  ^0  bonn  JC.  Hoc  farto, 
'partes  ii  DicaHerio  publicationem  Rotuli  petere 
debent,  & rubfequitur  inrerlocutoria , Nr»,  6y, 
io6. 1014.  fi  non  antea  in  caufis,  qux  in  feripeis 
peraguntur,  fartum  & in  interlocutoria.qus  pro- 
bationem injunxit,  fit  permifit,  jam  rotulus , pro 
publicato  habitui  & acceptus  fuit,  uti  infenten- 
dis  Nro,  732. 761.  837. 1012.  no6.  ^ vop.  legi  po- 
lcn,&  tunc,  in  caufis  parvi  momenti,  fi  rotu- 
lus brevis,  flaiim  oraliter  in  caufa  procedendum 
Ordin.  Dicafler.  part.  3.  t.  tp.  /.  t,  2.  J.  P.  W, 

I.  t.4f.  Sin  ver6  caufa  magni  momenti  & 
Rotulus  ^ffufus  , tunc,  ad  proximum  Dicafle- 
rium  partes  citantur  & in  caufa  proceditur  Ord. 
Dicaft  part.  3.  t.  rp.  8.  Uc  ver6  hs‘c  mora 
evitetur,  ex  Stylo  Curi»  Dicaflerialis,  flatim,  fi 
probatio  petitur,  imploratur,  fimul,  pro  pu^li* 
•catione  rotuli,  & n,  per  interlocutoriain,  rotu- 
lus, pro  publicato , habitus , tunc  Aatim  ad  pcr> 
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lucrandum  & legendum  communicatur,  vd 
etiam,  durante  Dicanerto,  extrajudicialiter  I 
'partibus  conjun^im  publicatio  in  fcriptis  matu» 
tt  petitur,  ut  inftru«i&  prxparati  conipareant, 
■&,  caufam  agere  queant:  hoc  modo;  / 

•lumme^ro  5ic  3eugtn#^tt^6t  boBfiiJ^ret/ 
<Rotu’us  berfertiget/  unb  wutcflit^  ju  ein«n^o<tK 
pwi^Uchcn^ofgcric^t  ubetlicffett  wotben,  foibol^ 
'Itn  numnebto  bcplXAppellant-unbAppellatifchflf 
uoi  btfftn  Publication  gebubi^tnb  cinfotii^- 
mtn,  unb  €n>er  ^o4)furfK.!X>ur(b<.  untertbdnig^ 
f!en  biwiit  trfu^«  babw  / ben  etngelie<< 
ferten  Rotulum  Examinis  tertium , pro  publicat# 
'oniunebmen  unb  folcbtn  in  Originali  bencti 
‘tbtprn/  JU  n6tbig«  Perlurtration  unb>pdnbluiig^ 
tn  ©naben  juflellen  unb  communiciren  julojfen  k»  ~ 
■Quamvis  nil  obrtet , quo  minus  quxiibet  pars 
etiam  feparatim  publicationem  rotuli  petat,  ne- 
que dubium  ert,  quin,  antcSeflionesDicarteri»- 
les  a Confilio  Regiminis,  cum  cauf*  c^nitione 
& confenfu  utriusque  'partis , publicatio  RotuK 
fieri  poffit,  falvis  exceptionibus , Ordin.  Dicati, 
part.3. 1. 19.  Et  quidem  utplurimum  ho- 

die, utfumtibus  parcatur,  in  originali^ad  agen- 
dum communicatur.  Non  tamen  copis  den^ 
gantur  vel  fumtibus  communibus,  prout  in  ' 
%n.2o6,  obfervatum , ut  proroifeoi  copiis  utait- 
tur , vel  unicuique  parti  Rus  fumtibus  traduntur 
‘ copis , Ordin.  Dicaft,  p«  f*  *P»  /•  J* 
p*  I.  ^ F* 
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i §.  XVIf. 

I 

. FaAa  publicatione  Rotuli,  de  qua  agilLu^ 
'liovici  in  btrSinUitung  ium  Civii-  Proctfi  cap.  it, 

ii  A£la  jam  praelega  in  prxccdente  Juridica  & 
petitura  faflum,  ua  proceditur,  ut.poil  fadlain 
Jegitimationem  & brevem  reproduilionem  fa61(, 
fi  opus  eft.  partes  petant  praeJeflionem  Rotuli 
examioii  Tefhum , in  padibus  ad  rhombum  &• 
cientibus,  quod  Advocati* indicare  debent,  & 
interdum,  fi  opus,  Adla  denuo ^ Secretario prc> 
JeBUntui  Ord.  Dicafl.  p.  3.  tit,  19.  §.  4.  Hac  per- 
a«a  pr«le£Uone  partes  • praemisi  gratiarutp 
«(Ilione,  pro  prxleflione,  in  ordine  recepto,  ex 
Rotulo  caulam  indruuru  & defendunt , & quae- 
libet pars  duos  Recefius  Ocaks  vel  fcripta  pro- 
batlonia  habet,  fi  procelTut  in  Tcripiis  peragitu^, 
JBefoid.  p.  |f.  tb.  to.  ad  J.  ^ neque  opus  ^ , ut 
jjctitum  in  forma  dcmio  fiat,  Ord.  Dicafi.  p.  j|. 
tit’  ^ J d.  7.  esf  p.  J.  P.  W'.  p.  f.  fit. 

Sd  foO  ob«c )(.  ^ fit.  44.  §.  Uflb  Mtnit  ic.  W 
4td7.  g.  (Sfi  tpurbe  ^nn  ic.  Formula  calU  ci& 
.potcA  : in  bat^aet  Juridica  JiSciVt® 

.^faant , unb  wl|ful)tf/  mrop  tXf  Rotulus,  m 
i(citifl<t!5>dt«fttebmutt9,pubii».  m «nb  jutlpatib^ 
4ung  commurncim  tpotlw  ; K^o  crforbcte  - 
diKl)»  Wt  .Orbmui9^  ba§  »ot  ,alUn  S)W9en,lSt 
R'rtulus  ttcrkfw  njcrbc.  «mb^rnof^  exRotulp 

? rl"  batw  ba^  Appel- 

lamf:be  «ttten  an  ©naben  ic.  babfn  • 
$smtn  wtbt/tile  bffcntil* 

- • wrlcfm 
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wrlefen  ju  loffeii,  na<^  n)d(t>«n  bin,  nwn  ni*t 
ctnwngl<n  »frOe,  b<<  meitcrr  r«hrij(be  ®<bubt 
itl^ufugett.  Fai>a  VC16  prsleflione  ita  pergit. 
JRebfl  borWuffiger  uiuevtbdniatn  S>anceraquna 
fur  bl<  ^«rlefiins  bt»  RoeuK  Examinis  T<2 
flii.m,  ipj»  ApMiiani  mt  brr  geugen  <2Jerb6« 
«0«^  ffeg  / uwfldnbige  bef(en^  <ms«nomtnen< 
«Ren  unb  jibrti  «ibritt  / fcbrfnrnben  abet  frdfft 
lid  twber(|jtiK^rn  Ijaben  , bubep  «««  ber  ^ent 
fewef/  quoad  exceptiones  contra 
pertonas  TelUuiu  , ; ba§  Teft.  1.  & *. 

Der.  propter  inimicitiam  capitalem  inhabil  ftotit 
}tc.  3fi  bet  aber,  bof  Appellant 

I«ne  tnteniion  peBig  emiefeiif  bn  quoad  I.  gra- 
vamen aOr  beo  Articulum  1.  & a.  tvabr>' 

fltfnqrt , unb  bag  tc.  @0  qut^  bie  onbtre 
JBrfc()merbte  but^^  brr  ad  Art  3. 

& 4-  borgetbon  morbm  jc.  «ep  trd*enUniftati^ 
^ AppeHant  iK(r  a.^3  4c  a^ui- 

ta,  cum  petitis,  npt&^bfrp  jlliebtrp  reproducirty 
unb  bcibep  geborid#  s^ttrcn  merbe/ju  fprwbett/ 
»(f  in  bet  Grav;»toti;^-  jb^breitetn  gebet# 
ttn  worben,  l;ftriibtr  ju  eirtirgebeplicgcn  Refor- 
natoric  UrM  «ventualker  (gnterf#b«b , iftib 

imploratione  ftibmiffa. . Sin  autem  nondum  i&z 
prale^h  in  DjcaOerioj.fed»  loco  ld>el|i  cravato« 
rialis , & L*ids£oq^ngtionis,tcmporis']f4cr^di 
^abbrevtapili  ccg^ , «irp  ^Leaia , 
accepta  fint,  juxta  Ord.  Dicaft.  p.  2.  tit.s.  & #• 
tunc,'pon  legitimationcm  & fa^i  reproduilio- 
, nem  hteyiAmain , ,pcdiMr^«ledlio  Aaororo^ 
•«.otMiQtum.,  dciiMkpioccdHw>,«odo  prdi- 
- '•*  Xx  I nano 
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nario  & Libellus  gravatorialis  , litis  contdbtio* 
replic*  & cluplic*  proponuntur , uti  fupra  c.  r|. 
/.  1.  cum  Jeqq.  latius  explicatum.  Secundum  Re- 
cclTum  Imperii  ieA-t^s^  nonnifi  uni- 

cum feriptum  cx  Rotulis  cuilibet  parti  permitti- 
tur Blum  in  Proctf  Camer.  tit.i.  n.  29,  ^ tM.  jf, 
'n.  I0^  add.  Stryk.  ifltrodxS.  ad  Prax.  Ftr. 
‘c.  ig.  jf.  20. ; Judicis  vero  arbitrio  reli6lum  ma- 
net, an  & quatenus  probatum  ? an  & quatenus 
tcRibus  credendum  nec  ne  ? B.  D.HarpprechC, 
'in  ReSp.  71.  wm.  70.  cum  (eqq.  cum  judici  omnis 
'fiat  probatio,  licit  pars  adverfa  tefiibus  vel  in- 
.flrumentis  non  credat  L,  12,  de  probat.  Mevius* 
part.  7.  dec.  iff. ».  to.  B.  D.  D.  Harpprccht  in  Cogf. 
, «0.  nnm.  fg,  Dn.  ii  Lyncker  in  Dec,  yof . 
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s I *. 

V . • . • * 

-De  Articulis  pofitionalibus  ■&  rc- 

...  • (ponfionalibus.  . ‘ , 

SUMMARIA. 


'f.I,  Asitdc  Articvlispofi- 
^ tionalibiu  & refponfio^ 
natibus  Sc  juramentis 
dandorum  8c  rcfponden. 
dorum.  * 

.$.s.  Deexceptioaibttscou. 

.V  ' * 

S. 


tra  reTponliones  8c  oea* 
tumacia  non  rerponden» 
tis , nec  non  de  eneQu. 

§,  $.  Praejudicium  Dicafte- 
riale  afot. 

$.4.  Formulam  petitiirais,' 


SI  probado  permiila  &(  ^ interlocutoriam. 
pan  ad  peottandum  adnm » tunc  in  ejus  K- 
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'Wa  voluntate  pontum  efl,  an  velit  Articulos 
po(itionales  & alter  4efcnftonales  rcAe  forma- 
,tos  & ex  libello  defumtos  B.  D.  D.  Lauterbach 
ik  Coiltg.  thtor.  pra8ico  /.  la.  & D.  Stryk.  ia  nfm 
moderno  /.  4S.  cum  feqq,  ai  tit.  w.  deinterrog.  k 
Jur.facUni,  poft  litem  comeflatam  ante  prob;^ 
tionem  & intra  terminum  probatorium , eo  enim 
clapro  via  h«c  przclufa  dicitur  Lauterbach  §.  i/, 
ie  interrogat,  in  jwr.  facitni.  Ego  in  fyl.  $.  C.  fak 
' f a.  8. 19.  ( nili  quod , quoad  probationem  exce- 
ptionis dilatoris  ante  litem  conteOatam  quoque 
admittantur , D.  Lauterbach  /.  is.  & D.  Stryk. 

44.  di8.  loc. ) porrigere,  & quidem  Oatim  vel 
ex  judis  cauHs,  <|uz  indicandz,  14.  dies,  poft 
' finitas  Sefliones  Dicaflcrialcs,  in  duplo,  fub  poe- 
na, Secretario  mittendi  funt  Ord.  Dicaft.  part,  3. 
tit.  IO.  /.  I.  y a.  J.P.  W.  p.  I.  tit.  67.  §.  batouff 
m63(tl  Minimi  tamen  dubitandum,  quin 
'omi/Ta  ordinaria  probatione  per  teftes  tales  arti- 
culi admittendi  nnt,  ita  ut  deinde  juramentum 
judiciale  deferri  queat  Nro.  1079.  apud  Hzberlin, 
St  tunc  quamdiu  probatio  locum  h^et,  usque 
ad  caufz  conclunonem,  porrigi  ponunt,  Ego  ia 
‘yol.8.  Confil.  fub.  $2. 8.  Uti  quoque  An. 

1745.  ben  20. Novembr.  articuli  politionalespoft 
decretam  probationem  in  Dicaderio  admifli  in 
Caufa  contra  !KeMin  bon  Qlapbin^enr 

qua  btn  9.  Sept.  1 746»  decila.  Secretarius  adrcii- 
pto  prafentato , illos , fumtibut  ponentis , pani 
adverfa  communicare  debet,  ad  refponderidum, 

nifi  judas  exceptiones  contra 'articulos  habeat 

’ J-  P.  W.  p.  I»  1. 30.  Receff.  Impet , de  A,  idj  4, 5. 42, 

^ ' - * - - 
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Vtd.  Bhinncmanh.  i»  Prbceffl  CivSi  c.  17.  i^nm.  iV. 
-D.  Stryk.  in  itfH  modtrim  §.f3.  D.  Lauterbach 
j.  & 7’  ad  tit  ir.  de  interrog.  U fnre  jAciend,  ubi 
docent  in  dubio  omne»  admittendos  efle , falvD 
^re  tmpertinehtrum , nili  hotoHe  impeirtinentes 
*&  Ibperflui  eflfent , ia  m.  8>  Cdn/.  ja.  w.  7^. 
Jieqq.  tdnchoc  facere  debet,  pefvbrba,  credo, 
Wort  credo,  glodb  mf)t,  glaub  Ar- 

ticulos tamen  multiplices  diiltingorere  potefl, 
Ordin.  Dicart,  parU  3.  t.io.  f.  3.  4.  y jf.  J.  P. 
^piirt.i.V.jo.  & refponfiones  B.  D.Harprecht  CoiH 
^ rf.  Mor.  Tpf.  feqq,  intra  tres  feptimanas  i 
'teinpore  infmuationis  articulorum  vid.  J.  P.  W. 
*part.  I.  i.  36.  §.  duc&  >c.  Secretario  mittere, 

Sui  iHas  ponenti , fuis  fumtibus  , transmittere 
ebct, Ord.  bicafi.  p.  3.  tit.  w.  jf.d,  una  cum  Ar- 
fticulrs  defenfionalibu»  & elifivis  fimul  porreflis, 
'fi  vTeJit , nam  poftea  npn  a^mplius  admittuntur, 
mli  ex  jufla  cauraO'rd.  Dicafl.  />.  i.  f/t.  10.  §.  16. 
IWi  quoque  additionales,  non  hifi  in  caiTu  nccef- 
• fitaris,  permittOhtur  ).-P.'W.  p.t.  t.sfg.  §.  ^Ie 
aui^'».  additiohalibus  autem  additionalium  pla- 
ni prohibitis  confer.  'Recefl*.  Imp.  novidt  de  AnUa 
'16^4.  '37,  fg  41.  Bfuhnemahn  ia  Proc(Jf.'CivtL 

’e.  17.  ».rr.  MeVltils  pdrt.^i.  dec.  336.  D.  Stiyk.  ia 
mot.  ai  ScbHzU  cdttipeai.  vqc.  additioaal.  ad  tit.  de 
* wtetirog.  ia  jdre  jfacleni. qui  DDres additionales,  Ii 
cum  libellis  conveniunt  & i prioribus  dependerit 
jufto  tempore  prolatos  admittunt.  Ego  biM  Ju 
Confil.  Tub.  p.  a.  io. Jeqq,  ’H«  polltionei  dcfen- 
fionales  deinde  eodem  modo,  ut  politiohales  ^ 
'cummuhiaintur  Ord.  Dii^  part;  3.  tk.  10.  /. 

&qui- 
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& quidem  cum  vel  fine  juramentis  dandorum  8c 
tefpondendorum,  qu*  extant  in  J.P.  W.  part.  i. 
lir.  2S.  pag,  w.  ^ 12 f,  Ord.  Dicafi.  pwrt.  i. 
pag.4S.  porrigi  pofiunt.  licet  generale  juramen- 
tum calumnix  jam  praefiitum  Mevius  PaH.g, 
dec,  i7f.  nifi  utriusque  parut  confenfu  remittan- 
tur. Ord.  Dicafi.  ParU  j.  tit.  j 0.  jf.  r . ^ f.  Belbid. 
ad  J,  P.  IV.  part.  i,  tb.  67.  Ego  w ConjU,  fj.  Vol.  t, 
neque  viva  voce  exadVum  remitti  regulariter  pa- 
teft  Belbld*  ad  J,  P.  IV  Part.  i.  tb.  67.  Ooswimig 
ab  Esbach  ad  Carpsw.  part.i.  ConU.  10.  dtf.  t.  n.3» 
Roding.  ia  ir.  Comer,  lib.  3.  t.  rp.  /.  f/.  B.  Dn.  D. 
Harpprecht  imm.ipo.  ex  jufta  caufa^  ju- 

ramentum refpondeadorum  intcrduni  denegatur 
hfro.970,^  iop6, 

§.  a. 

• ^od  fi  refponfioncs  adfint,  dtbct  ponen* 
in  fcriptis  illas  acceptare  vel  excipere,  fi  infuf^ 
cientes  illas  dicat,  neque , pun£lo  exceptionum^ 
conclufum  eft,  donec  haec  lis  in  Dicafietioj  per 
interlocuroriam  , definiatur  , an  refponfionei 
fufficiant  nec  ne  ? Et  fi , per  interlocutorram,  ul- 
terior refponfio  impolita  , tunc  intra  06I0  vel 
14. dies  id  faciendum,  fub  comminatione,  fi  im- 
tra  hunc  terminum  non  refponfurus  fit,  quod 
tunc  articuli  in  contumaciam  , pro  confefiis, 
habendi  & eo  ipfo  declarati  efie  debeant,  Ord. 
Dicaft.  part.  3.  t.  20.  /.7.  ^ 8.  conf.' J.  P.  W.  p.  r. 
tit.  30,  §i  !^ctttnQ(^  feq.  O.  Stryk.  m hJm  mo^ 
dtro9  $,  /p.  ciwi  feqq.  de  interroo.  in  fmre  faeieni. 

Yy  ' irti 
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uti  quoque , fi  per  contumaciam  non  refpondc» 
tit,  omnes  pofiiioncs,  pro  confeflis,  habentur 
*& reus,  ut  convi^us,  in  expenfas  condemna* 
tur  Bninnemann.  in  Procejf.  civili  c.  17.  / • rf.  larft 
B.D.D  Harpprecht  inCon^.  ff,nnm.  239.^369^ 
D.Stryk.  in  nfn  moderno  /.77.  cum fqq.  St  D.  LaU*- 
'terbach  $ fin.  ad  tit.ir.  de  interrog.  in  jnr.  /aciendi 
•&  Dicanerium  quoque in  abdentia  Advocato- 
rum, partes  interrogare  poteft , fi  rerponfionena 
dubiam  deprehendat,  ita  ut  illorum  perfonas* 
verba  & gcHus,  infpicere  polTint  Ord.  Dicafl, 
‘part.  3.  t.  IO.  §.  II.  clem.  a,  de  K S,  D.  Stryk.  in  nfk 
moderno  f.  31.  ^ 32.  Lauterbach  $.  3.  de  interrog, 
'in  jurfaciend  B D.  D.  Harpprecht  i«Con/.fj.  «.17». 
Brunnemann  in  ProrefJ.  civi/,  c.  9.  niiwi.  3.  6^  4* 
Leyfer  ^ec.  120.  mea,  1.  ^ 2.  Quidquid  vero 
ponitur  in  articulis  hirce,  habetur  pro  plena  con- 
fefiione  Bocer  cL  6.  Diffi-  22.  tb.  1^1  GaiI,  lib.  t, 
'obf.  7g.  nnm.  6,  ^ 7.  Carproy.  in  Procejf.  tit.  13* 
art.  4.  n,  6.  D.  Stryk.  in  nfn  moderno  /.  <59.  ^ 74, 
.ad  tit.ir.  de  interrog.  in  jnr  faciend.  quod  fecus  ei\ 
,in  articulis  probatorialibus  & defenfionalibus 
tefiium,  utpote  qui  nullam  confefiionem  indu- 
cunt D.  D.  Lauterbach  / ly.  D.  B6'hmer  nnm.  4, 
ad  tit  X.  de  interrog.  in  jnr.  faciend.  B.  D.  Harppr. 
in  Confli,  nov.43.nnm.u6.  Sin  quid  negatum, 
illud  deinde  partes  per  tefles  vel  documenta 
probare  pofiunt  Ord.  Dicafl.  Part.  3.  U loi  (.fin, 
t).  Stryk.  in  nfn  moderno  7f.  ad  tit.  x.  de  inter^ 
rog.  in  jnr.  fa:ieni.  Imo  ne  contraria  quidem 
probatio  rejicitur  Oail.  Ub,  t,  nb,  #0,  Mevius 
Bart.q.  dec,2p, 

S.UI. 
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§.  in. 

Ita  in  caufa  Appellationis  l»on  ^a^Iing^n  at> 
interlocutoria  denegante  admiflionem  Articulo- 
rum rerponfionaiium , fKcbecca  ^fcjfetlin  t>on 
Snbtnget)/ j^Idgecin  Appdlantlti/  contra  ^arln 
^ernetH/  Jg)utmo4>ctn/  Ifieflagten  AppeiJateti/ 
in  Dicaflerio  beti  a4.Septembr,  A.  171 1.  hatc  in- 
tcrlocutoria  M-o.  1077.  Hzberlin  proappeU 
labili,  habita,  & deinde,  per  male  judicatum, 
& bene  appellatum articuli  politionales  ad- 
mifli,  lic^c  libellus  fummarius  in  judicio  porre- 
Aus  & exinde  politionales  defumti  elTent,  prouf 
contra  Befoldum  ad  f.  P.  fV.part.  1.  tb.  66»  juxta 
. J.  P.  w.  part.  I.  tH-  38.  §.  Obwobl  nun  8^  /«f. 
.&  do£lrinam  B.  D.  Lautcrbach  £xerc.  2t,  Conci» 
for.  r.  & O.  S^k.  in  nfn  modnno  /.  44.  ad  tit.  n. 
de  nterrog.  in  ]w,facUnd.  in  jure  quoque  Came- 
rali  receptam  Blumiusin  ProceJJh  Comer,  t.  6t»  n.t» 
Roding.  in  PandeS.  Camerol.  lib»  3.  tit.  39.  §.  3j» 
judicatum  in  Dicafterio  Supremo,  in  di£ia  caufa. 
Mro.  1078.  Ego  in  Confit,  fs-  *•  *3.  ^ 24.  Fdl.  t» 
Uti  quoque  Appellatus  beti  Septembr.  jura- 
mentum refpondendorum  pracliitit , &,  in  pleno 
confelTu  Dicafieriali , refpondit,  deinde  jura- 
mentum adhuc  judiciale  ip(i  delatunf,  fuper  fa- 
Ao  principali , imputati  adulterii , quoad  fatis- 
fa£lionem  civilem , agnitionis  & alimentationis' 
partus,  przftitit  Brunnemann  in  Procan  civili 
c»  23.  mm.  10.  D.  Stryk.  in  nfn  mo^no  f,  76»  de 
ntenog,  ia  jar.faciend.  flcque  abfolqtus  cA,  ad-, 
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judicatis  cxpenfis  utriusque  inflandae.  Nto.  1079I 
^ loio.  reconventione  ad  judicem  prioris  in> 
^aotix  rerntfTa.  Appellans  vero  neque  ad  jura* 
mentum  dandorum,  vid.Mevius  part.4.  dec.n^m 
tig.  neque  ad  juramentum  malitiae  ^ parte 
appellata  remifTum  admiHa.  Erat  ramen  ob  tlu* 
prum  ante  aliquot  annos  jamjam  conviva  & 
punita,  ficque  per  fententiam . infamis,  perfone 
dici  poterat.  D.  Lauterbach  in  CoUtg.  tbeo9,praS» 
ad  tft.  -K,  de  bis  qni  Mot.  utfam.  Similiter  A. 
l72s.  ben  }•  jun.  in  Caufa  AppelL  bon  SSSdib# 
(ingfn,  ^cren  ^ii^acl  ®abrUl  F.  R.  N.  contre 
^ann^  3dcob  ^[SdbbaareD  }u  (^iB^Sveitiat^  • 
^T.  poli  latam  devolutoriam,  probatio  decre- 
ti, juxta  formulam  Atro  iiod.  apud  Haeberlin. 
Cum  additamento,  auri)  T.  ouf  ti(  bon  Nten 
ibetgebeneSfnjel^rPunrten/  nacb  jubor  botiN. 
^ntbnU)  ia  fein  uob  feined  Principal  0eelcn  ab^ 
QCfcbmnbcnen  juramento  dandorum , bermittel|l 
Beg  2fbb^  refpondendorum.  |U  anftborten  fcbul^ 
Publicata  hac  interlocutoria,  Nt.  procura* 
tor  fojus  prteflitit  juramentum  dandorum , dein* 
de  T|  iuramentum  cefpondendorum , & flatim 
prxleao  quolibet  articulo  feparatim^  oraiiter 
refpondtt,  qux  rerponfio  ipfi  quoque  prxledla, 
fioque  unus  poA  alterum  artic.  abfotutus.  Et, 
A.  17^4.  ben  2 f Septembr  in  caufa  Appellatio* 
nis  bon  *i)^cueiiburd/  (^imon  -tiutber^/  contra 
bon  bec  ^abir  itidem  caufa  admifla  & 
probatio,  decreu,  fub  hac  adjeflione,  unb  bft 
t.  Q3cm]>a>;b  bon  btp  ^ob(  bie  deferirte  jura* 
in^iua  edendorum  dt  refpondendorum  bor  tr^ 
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ttutbtcm  Commi/Jario  fn  ^<rfon  nbjufc^tvd^rcti 
fc^ulbid  fcpn  (foDf.  Poli  publicatam  interlocu* 
toriam  petut  T.  juramentum  dandorum  ab  Ntc 
quod  absque  interlocutoria  permifTum  & literis 
coromiflionalibut  infertum. 

§.  IV. 

Formula  petitionis  ita  concipi  potefltl^^ttu 
nad)  in  Drt  jn)lfd;en  Titio,  m^ctn  Appellantem 
«n  etnem^entflesen  unb  tpibee  Lajum,  befloatm 
Appellaten,  omnnbetn^M/  9ied)t«bdnaiqen 
Appellationi^ (^d)c , 53en)eig  icfennet  tporben/ 
uno  obce  bie|«r  ©tritt  in  bielen  Umfidnben  beru^ 
bct,  meltbe  benen  Jkrt^tien  / ali  umet  ibnen 
eorgeann^ne  @o<b«n,  om  bcflcn  befnnbt  fepn , 
fobag,  b^  fok^iet  bec  0acben  33efd;affenbeif, 
Appellant  in  benen  ©ebancfen  jtcfiet,  bog  bej 
•oeibStp  nni  fugiicbfitn  per  Articulos  poiitiona* 
les  ju  boafubren  fe^e : m iwO  «Idger  bie  \)iu 
oebgebenbe  Amcuios  pofnionales , tveUbe  er  mit 
bcm ^ramento dandorum  jM be(f<ircfenbereit ift* 
mcmit  m Unterd>dni9feit  tibergeben , unb  6uef 
(jjnaben  ic,  babep  geborfomti  binen,  ben  Appel- 
unten,  coram  Dcputatione  Dtcalleriali,  fbl*e 
beutlicft  bodcfen  unb  erf Idtw  pi  lofen ; (0  bamt 
ibn  babin  anjubttlifn , ba§  ep,  ouf  fok^e  Pofmo- 
nal  Articul,  fub  juramento  rcipondendorum, 
puneSintwort  beutlid>  unb  flor,  unb  jmar,  biefd 
fein  eigen-Fa^um  betrcffcnv  mit  foge  tt)Ol>r,  obef 
nid)t  mabr,  bie  ober  eine  frembbe  in  fi* 
wgreitfen,,  mif  glaube  nwbr#  ober  nicbf  mtibfr' 

3 obne 


3^8  Cap.  XV.  iit 

01) nc  cim'aicn9(nl)ang/  abflatten  m6ge.  Unbmie  • 

-nun  fotl)Qnc«  Sinfucpcn  Deneii  9<t<d>t<n 

mn§/  aiP  tveUc « an@nobiger  Deferiwftg  nid>t 
■,in>ei|flen/  unb  De§nX9en  nobile  offic.  Pcrilluftr. 
Dn  Judicis  omni  meliori  modo  imploriten  > vel, 
fi  pofitionaies , poft  SeflTiones  Dicafteriales  8c 
lapfum  14.  dierum, demum  porriguntur,  tunc 
petitum  ita  mutari  potefJ.  Unt)  Uuet 

2) urc^I.  UHUtt^anigfl  # geborfamflen  5JciJfe<  tu 
fuc^en  f 0ie  geruben  gndbigfl/  fo(d>e  Politiones 
>cm  Appellatcti/  obnc  allen  8(n|Jnn6  / jufertigen 
unb  babin  anl>alt<n  )u  loffett/  bo§  tt,  innecbalb 
a.'2Go(b«n  / bonScic  b«  jugefommenen  Art_. 
ticul,  fub  juramento  refpondendorum , ftint 
^nttbort  bcutlic^  unb  flat  tc.  Pars  appellata  tali 
modo  refpondere  poteU  ; ba§  bic  deaenfeitige 
Articuli  pofitionaies  Appellaten  ad  reconden- 
dum in  Q^nabtn  communiciret  tporben/  baftlt 
ctflattet  bcrfelbe  untmbanigflcn  15>ancf . Unb  pb 
)tpat  Appellat,  auf  folcbt  Articul  )u  anttbbtttn/ 
nocb  3nnl)alt  bet  SRecbten/  ficb  nicbt  ftbulbis  tx*  ^ 
a^ttn  fan/  unb  icrf^iebene  Urfa4)en  um 
beren  Q$em>(tfund  ein)ufi>mmen ; 0o  n>iD  et 
bennodb  / um  fein  guteP  Ci)en>jffen  bittburc^  an 
^asiulcgen/  babon  birmablen  abfleben/  unb 
nur  infjanbigfi  bitten  bem  Appellanten  bemegfidb 
|U}ufptcd^en  / ba$  et  fein  Q)en>i|fen  n>ot)(  beob^ 
acbten , unb  butt^  2tbfcbn)6bt«n9  juramenti 
dandorum  fidb  nk|it  felbfJen  in  baP  emige  Q)er> 
betben  einfl^btn  mbge.  Unb  n>ie  im  ©egentbeU  ‘ 
Appellat  betfid^tt  ifl/  ba§  et  an  aOen  bed  Appel* 

' lanten^umutbungeii  unfc^ulbig/  old  n>iO  et  ftint 

*,  V * c . - Relpon- 
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pojHionaiibtis  rt^nfionaUbtu  . 

Refponfioncs,  falvo  tamen  jure  impertincntiumt' 
& cum  proteHarione,  fi  que  pofitiones  fint» 
quibus  de  jure  non  rerpondendum » de  (ibi  non 
prejudicando , l)iemit  untm^nigfl  ttberaebett/ 
iinb  bnbtp  fte^  anbtifc^d  gemuc^t  b^ben/  fo  balb 
fcine  pofitiones  mediante  juramento  dan- 
dorum, b(ftd(cf(t/  feine  ubergebene  refponrales. 
mediante  juramento  refpondendorum , ebtnfaD^ 
i;U  bcftdfjtlgtn ; ficb  fcbli<§li<bw  quevii  compe- 
tentia juris  beneficia,  be|len((  porbtbdittn / unb 
bnrubw  Suet  ^od^6rfil.  ®urcbl«j^t 
!Kjdbt<r^5(mbt  omni  meliori  modo  nnteftbin/gjl 
dngeruffen  bdbeti/  in  unrmb^nigflem  RefpeA 
t>trl>arrenb.  Articuli  pofitionales  fequentem  io 
modum  poni  pofifunt,  ab  extra,  Pofitiones  five 
Articuli  Pofitionales,  In  bcr  Appellatton<i;0a<b< 
con  ^Rutfingen , Caji , Appellamcn  unb 

Ponenien  eint«/ enfgcgen  unb  ipibtrMevium,  be# 
flagten  Appellamen  unbPonenttnnnbtrn 
a latere ; fln  <in 

Et  interius  talis  introitus  brevis  non  luperfiuus 
erit.  9JadE)bcnic  junc|lin  55ett>ei§  erfnnnt,  unb 
Appellant  folcberi,  mitttljl  Pofitional  - ArtkuliT, 
|u  poUfubren  geb^nefet , fo  toill  <t  bonn  bi«nit/ 
falvo  jure  addiC  onalium  & quocunque  , nutb^ 
folgenbe  Articulos  pofitionales  ubcrrtitbt  Ijnbm^ 
unb  bnraiif  bie  Appeliatifd)<  Slntniomn , 
d^er  Crtmung  gemig/  gtmdrtig  fcpn.  0ogt  unb 
febt^emnaeb  0 / bnf  tc.  In  quem  modum 

fe>4  etiam  refponfiones  ad  Articulos  pofitionales 
concipi  pnifunt : Nimin  m Kerponfiones  «Uif  bi( 
Vbtrgtbcnc  Poficional- Asiicui&c.  AdAnic.  c. 


3^  Cap.  de  ArUa^  

(Saae  »qI)5  ju  fei»»  ic.  Ad  Artic.  2.  0a^c  ni(bt 
tpd^c  ft9n  ic»  Atd  Alt*  3f  Q^iiubtf nicbt  ♦ 
Sin  pofitiones  negate,  tunc  demutn  Articuli  pro» 
batoriales  concipi  poliunt  tali  modo: 

Appellant  iti  fein<C  Wtmittclfl  be«  Juramenti  Re-, 
fpondendorum  ubecgebtnen  2(ntn)o«  niele«  nid)t 
emseftanb<n,.tpa*  ium.  ®ruflb  b«  seflejifeitlgm, 
Stlttg  gfbbtet ; @0  »ifl  AppeUant  mmmebro  fn, 
piel  ibme  batan  abgddugnet  watben  , buwb 
Qin  b^ttbwn ; 3n  midim  6nb«  er  lxwn  bi^  b|«* 

bepatb^nbt  Articulo»  probatorialoa  gtpcmtnb  eill^ 
umt,  in  berJgioflfhuna,.  foltbeoUe  unb  jebe  <r#- 
n>ei§(id)  maeben/  jcbptb  dlkn  r^tbtlicbenUberflug 
AU^gtfcbitbtn.  £t, deinde  ordinario  modo  pro- 
ceditur , uti  juris  eA , in  probatione  petita  8c 
fupra  cap.  13.  §.  8.  cttmfe^-  latiu»  diilum  & ex- 
plicatum. An  ufut  articulorum  pofitionalium 
flMgnus  (it,  difputantDDrei.  Pro  non  ufu  pu- 
gnant GaiTer  i«  iategra  Di^t  de,  iaMtUitatt 
CN»  jtiram.  daai,  ^ re^dead.  Atii  talem  me- 
dum probandi  conunendant  • maxime  in  caufis 
ftupri  aliisque,  qusi  dam  & absque  teAibus  per- 
aguntur, ut  ita  confeientia  ratione  plurium  cir- 
cumAantiarum  in  anteceAum  tangatur  , ut. eo 
melius  probatio  conjedurata . acfernaii , queaf- 
Boehmer  in  DiSp.  de  contumacia  non  refpondeut  c,  u 
$.9.  ^ II.  Leyier /pec,  iit,  med.‘3.  ^ 4.  Rnorr  in 
Procejf.  civil.  Tttn  >^aup('@ttlOP.  §.9.  Abufuia 
vitandum  cife  graviter  di Aerit  Stryk.  inmeletem, 
fnram*  TT.  c,  2,  f,  17.  c«m  Brunnemann.  i» 
Jnr,  Etcl^  lib,}.  c.4,  Neque  mihi  in  praxi 
per  4|.  annoa  magnum  uium  obrervam  licuit  : 

add. 
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popioBoiibus  ^ re^BfioBBHbus.  $«« 

add.  meum  Cbnfil.  f2»  VNpn.^i.  fi^q.  kU,  g.  Hibaig* 
JurarunC  enim  juramenrt  dandorum  & refpon- 
dcndorum,&  caufa  obfcura  manfiry^Scpcr  tefteaflc 
principalia  juramenta  tandem  decidenda  fiiit« 

GAP.  XVL 

Dc  Probatione  per  Inftrumcfita^ 

& Editione  Ihftrumencoriun.  .* 
SUMMARIA 


f Quaudo  adoret  8t  rd 
ad  editionea  adomia 
obligati  funt,  ubi  iimul 
dc  communibus  inflru.' 
mentis  8c  juramento  e> 
dcndonim  agitur. 

$.  4.  Addit  tempus  editio> 
nem  attorum  petendi» 
cnm  tbriaiUis. 


§.  I. 

PRobatio  fit  itidem  per  inflrumenta  8t  doai> 
menta,  que  ut  plurimum  hodie , maxime  fi 
prindpatem  adoris  intentionem,  vel  rei  exce^ 
ptionem  fundant , fiatim  libello  vel  litis  conte» 
ftationi  adjungi  folent  R.  J.  de  An.  16^4.  §.  )5.- 
talisque  probatio  per  feriptOram  admittitur  quo- 
que de  Jure  communi  & M^iirtembergico,  poli 
lapfum  terminum  probatorium  ; ante  tamen 
conclufionem  in  caufa  Ord.  Dicafi.  pBrt* 

Zz  J.Jfii. 


§.  f.  Trtuat  probationem 
perinftiimeota,  tenipus* 
que  producendi , 8c  quod 
variis  modis  iujmigatur 
editio  aQonim. 

].  Exhibet  formulas  pe> 
* tendi  probationem  per 
■nftrumenta,  rei  conjuo* 
■ Qim  per  tcftcs  & docu* 
menta. 


‘ ' Cap.Xfi.  de  Probatione 

f.fiti.  GiW  Ub.t.  obf.iof.n.f.  Mynfinger  cent,  S,‘ 
Brunnemann  ia  ProceJJk  civUi  c.  19.  aum.  12. 
Esbach  Carpaov.  part.i,  coaji.  16.  def.  6.  anm.7* 

B D.  D.  Lautcrbach  ia  differ.  /.C.  W Saxoa.tb.tf, 
Secus  dc  JureSaxonico  Carpzov.  iaProcejfu  1. 14, 
art.  I.  a.  U(.  ^ 36.  Ludoviei  in  Qvil.  Procejf.  c,  17. 
/.r.  Ei  variatio  quoque  locum  habet,  ita  ut,  qui 
probationem  per  lel^es  tentavit,  ad  inftruroen*; 
lorum  tt.iem  adhuc  recurrere  poflit , arg.  L.  3. 
f. 3. 1.33.  'de  tefiibas  1. 11.  C.  de  R,  C.  L.fia.  10.  C. 
de  jNr.  delib.  Mevius  psrt.3.  dec.93.  nam.  3.  GaiU  , 
iib.  I.  obf.  lof.  aam.  4.  B.  D.  D.  Frommann  Ia  Di^, 
de  'ptre  variandi  c.  3.  m.  7.  nam.  413.  Poli  conchis 
Aonem  vero  in  caufa  non  admittuntur  :inllru> 
menta, 'nifi  jurat6  affirmare  polfint  partes,  quod 
nullam  notitiam  ante  conciufionem  de  iis  habue* 
rint,  Ordin.  Dicaft.  part.  1.  tit.  17.  jf.  1.  J.  P.  W, 
part.  I.  tit.  fo.  Struvius  Ex.  3g,  tb.  33.  Brunne- 
mann  ia  Froeejfa  civili  c.  19.  a.  ij.  B.  D.  D.  Harp- 
precht  Cmf  70.  aam,  373.  cam  feqq.  vid.  Mevium 
part.  6.  dec.  334.  Strykium  ia  iatrodaS.  ad  prox. 
For.  c.  31.  /.  f.  ubi  limitant,  nili  omnis  malitix 
fufpicio  deficiat,  vel  in  afiis  illorum  mentio  Fa> 
^a  Mevius  part, 3.  dec.tds.  D.  Lauterbach  ia  Coi* 
leg.  tbeor.  praSico  $.  f4.  ai  titir.  de  fid.  iaffram. 
Ego  in  De:.  193.  a.  12.  tunc  enim  a£ia  omni  tem- 
pore fuppleri  & redintegrari  pofTunt , & a )udi- 
cc,  maxime  fi  ipfi  adhuc  dubium  aliquod  refi- 
deat,  ex  officio  quoque  conclufio  refcindi  po- 
teli , cum  judici  nunquam  concludatur  Stryk.  ia 
iatroiaB.  ai  pra.x.  For.  c.  31.  (.  i.  Ut  tamen  in* 
lUuiBenta  probent  > producenda  Cun|  originalia. 
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cum  copiis , fed , fi  copix  ab  AfTefTore  8c  Secre* 
'tario  collationatx  & rubfcriptx  , originalia  red- 
denda funr , retentis  copiis  Ord.  Dicafl.  part.  j. 
th.  t7.  jf.  4‘  J.  P«  P^rt-  '•  ■ § ^5)0  IC, 

'Ubi  foli  Arch'grammateo  hxc  cura  incumbit  in 
prima  inHantia,  vel  ad  minimum  copix  vidima> 
tx  a Notariis  vel  Archigramroateis  aliisque  feri- 
bis  juratis  legaliter  confe^lx  in  judicio  exhiben* 
dx  funt,  J.  P.  W.  part  t.  J.^GBelc^Kr  K. 

cum  Scribx  jurati  in  Ducutu  WUrtembergic» 
vices  Notariorum  Tabeant  J.  P.  W.part.  r.  tif.  3^ 
$ befligtlte  IC,  B.  D.  Bardili  Exerc.  46. 

coMci  For.  4,  B.  D.  Harpprecht  in  Conf.  nov.  44^ 
nnm.  260,  itm  fegq,  ^ Conf.  70.  mtm.  100.  fl  pari 
nolit  hanc  feripturam  pro  Tua  manu  agnoTcere,- 
tunc  perteftes,  comparationem  literarum  vel 
alio  legitimo  modo  id  probare  poffunt  & debent 
Ord.  Dicafl.  part.  3.  tit.  17.  !f.}.  ^ 3.  B.  D.  BardiU 
D';^.  de  rrcogn.  injirHm,  B.  D.  Harpprecht  Conf.  37» 
Variis  modis  editio  acorum  inDicaAerioSupio 
mo,  pro  diverfitate  cafuum  & exigentia  rei,  in«' 
jungitur,  ut  nempe  coram  deputatidne  Dicafl^r 
riali  No.  196.  $07. 906.  916.  n8x.  vel  coram  ju- 
dice priori  No.  $9$.  vel  coram  Commiffario  a£lx 
edantur,  vel  per  literas  Tubfidiales  No.Cjo.  dc« 
cernitur,  & quidem  fumtibus  petentis  Nq.  906,^ 
copix  documentorum  infuper  conce- 

duntur No.  906. 914.  Interdum  jungitur 
Abfd^icbungNo.  ■ 1 8z.  interdum  probatio  No. 70.. 
Iti,!  interdum  fertur  devoluloria  reotentia  de 
aAa,loco  libelli  gravatorialis  fit  litis  conteflatiov^ 
nii,  pro  prteledlis , accipiuntur,  deinde  editio' 
Zz  a acorum 


•3*^4  "^Capi  Xyi.  dfprobeOw 

. « > • ■ . - — - "■*  » — i • 

a6>orum  injungitur  ac  proceiTus  in  fcripiis  per- 
mittitur No.  919.  Ita  1713.  ten  29.  April  in 

C^ufa  ^Mcii.  pon 

polbif^xetben/  contra  sfeaott  unb  (^t^mierer/ 
pufa  pro  devoluta  habita  & Nti  juramentum 
mal  tiXf  Aopellacis  autem  juramentum  edendo- 
rum injunctum » deinde  probatio  fubjunfla.. 

§.  II.. 

* SIn  probatio  petita  per  intcriocutoriam' de- 
creta; & partes  non  faltem  per  tefles  fcd  etiam 
per  inftrumenta  intentionem  fuam  probare,  fic» 

giie  hos  duos  modos  probandi  conjungere  ve- 
ht,  vel  caufa  plani  ita  comparata,  ur  probatio 
pon  nin , vel  quoad  maximam  pariem,  per  plura 
documenta  fieri  debeat , & fufctpienda  fit,  tune 
eodem  modo , ficuti  in  probatione  per  lefles» 
procedi  potefl,  v.  c.  14.  ita  ut  articuli  probato- 
riales  conficiendi  & porrigendi,  cum  dire£Iorio 
dt  denominatione  inflrumentorum.  In  dire^o- 
rio  exprimendum , vel  articulo  flatim  fubjun- 
gendum,  ex  quo  nempe  infirumento  quilibet 
articdius  probandus,  v.gr.  Art.  tpirbermiefeit/ 
hurd)  DenQJerglie^  de  a.  1710.  Jit.  a.  & fic  por- 
rp  : Hoc  enim  modo  facite  evitatur  confufio. 
Articuli  tamen  probatoria'es,  qui  per  documen- 
ta probantur , ad  interrogandum  non  communi- 
cantur, feddie  pratfixo  coram  Commiflario  do- 
comenta  producuntur'.  & quidem  caute 'in  co- 
pik.  cum  originalibus,  qux  pofirema,  £>6(a 
pnus  collatione ' dc  fubfcriptionc  CommiSario- 
. ; ruas» 
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nim,  rccipiuntue,  n«  forte  pereant  J.  P.  W.  p.  i» 
$•  AU(^  H.  idd.  Ludovtei  ia  CivU^ 
e.  17*  jf.  I.  8^  /i^.  fton  aberrabit  tamen 
pra^ltcua  > fi,  pro  renata , eomnaiflfioni  eapreiTe 
Vel  tacite  renuntiat,  ad  parcendos  fumtu»,  cum 
tnftrumenta  poA  lapfum  quoqiue  terminum  pro* 
batorium  pr^yci  queant,  8c  omnia  fua  docu* 
menta  in  copiis  vidimaits.  fub  oblatione  adpro*' 
ducendum  originale,  in  judicio,  vel  antea  ex*' 
Crajudicialifer  producat,  & Ii  procelTus  in  ferir 
ptis  peragendus,  Aatim  feriptum  probatorialc, 
Frobation^0(^ritft/  conficiat , cum  adjungit 
documentis , vel  fi  procelTus  oralis  obtineat, 
deinde  oretenus,  modo , tempore  & loco  con* 
(ueto,  procedat.  FormulsS'  tales  eFe  po^nt, 
fepe  imot  txn  Jun.  erfonbt  meer 

ben  / bd  aber  N.  mit  Wnett  ^eugen  aufjufwntn«| 
bcrmiqe,  Jbnbtrn  ed  ouf  bcm  58en>ci§  bur<^ 
S3ticfl|(boffteii  einbid  wib  dllein  anfemme ; 0o 
~ molle  er  battn  tidtbfolgettbe  Articulos  Prebatona- 
le*>  iu^ertneibuitd  aOerUnerbttti|id/  tmbbimdt 
jleicb  emgefebetneerben  Wrnie,  teod 'eln  jebed 
Document  ba«b«e  utib  nmifi/  gebUbrenb  elnr 
erreic^et/  unbbodDirediorium  be^efaget/  au^ 
Pie  Documenten  in  Copiis  tftlb  Originali  produ* 
citet/  unb  Rdtb  gefilbe^net  CoNation,  unb  Vf* 
dimimiig  / bleOrigmaKen  flib  janief  <mdgebe<» 
^nbnbett/  mie  betn  fmtere»  HSlHen  / Me  ber 
^rbnutig  y in  eineti  orbenHitben  Rorulum 
Documentorum  |u  bringeo/  unb  bod  leeftere  hi 
berfiigen/  ima  bie  Stec^en  bi§fnltd nxJ^nben 
geben/  lub l»pioMa&Refcrvat.vel interdum;  ll 
" . Za  g ' fibi 


I 


366  ' 'Cap.Xf7.Jepnbathiu  ’< 

fibi  expedire  credM,  petitur,  bnf  Nc  «rfatlbti 
Commiflion,  au^  (mgcfii^rtcn  UtfadKn 

^oben , unb  ec  in  Smwnslttng  3c«9«n , ■ bwfdben 
flc^  begeben  i^aben  woUf,  mit  Det2(nicigc,  ba§ 
er  frine  Documenta  cxtrajudicialircr  in  copiis 
vidimads  }U  produciren  , OUC^  bic  Originaliet 
t>otiujeigen  ni(^)t  etmanalen  tnerbe  «.  Ubi  pro- 
batio non  falcem  per  teuei , feti  etiam  per  docu- 
menta decerni  debet , interlocutoria  hoc  modo 
ftrui  poteft ; 0rgei)rf/  pfto  gebettenen 
burdb  35rieffTci^afften,  ber  53efcbetb^ 

bng  n»a^  beebe'5:beil/  ju^lernung  bet ‘3Bdbrl>rit 
unb  QJorflanb  ibte«  SRec^ten^/  fo  WPbl  burcb  l*ro- 
ducirung  Documenten/  alK  aud^  burcl^  B^grn 
bariutbun  gemeint/  em  fol*e«  unb  iwat  bod  leb^ 
tere  ouf  Atticul  unb  ^agftucf  tc.  geb6rt  tnerbe» 
folle  w.  ■ ■ ' 

' §.  III.  ■ • 

V-  Haud  rSro  partes  agunt  in  prima  & fecunda 
inftantia  ad  editionem  acorum  ; imo  interdum 
editio  hsEC  ex  odicio  injungi  potefl  Brunnemann. 
ad  L.r.  0.9.  Beyer  psf.ij.  Srryk.  ad  SibUzn  com* 
pead.  ad  verh,  modo  petatar  ad  tit.  dt  tdeado.  Me- 
vius  p,  j.  dec.  iij.  kgo.ia  Dec.  197.  uam.^.  ^4- 
AAor  regulariter  ad,  editionem  indrumentorum 
obligatus  dicitur , Iket  iis  in  judicio  haud  ufu- 
rus  nt,  L.io.  f.a.  /.  L.  f.  L.6,  L,  jm,  C.  de  edendo 
Lautcri>ach  fi  30.  ibidem,  fecus  ed  in  reo , cum 
nemo  fe  prtmrio  gladio  jugulare  tenetur  , fed 
a£ler  ipfc inuiu^us  vc/iire  debet,  L^i.i»4,L.fau, 

r. i ^ Ct  dt 
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.C.  de  edendo.  Lauterbach  /.  30.  de  edendo.  Ego  im 
Dec.  13.  n.  i.  feqq.  Dec,  19/.  n.  g,  ^ Dec.ij^r.  n.u 
■fiqq-  ubi  pluret  exceptiones  rtfcruntur,  quando 
reus  ad  editionem  obligatus* fit,  in  fpecie  Ber- 
lich  p.  I.  conci,  num.  sg.ftqq,  nbi  XX^ll.  Bcycr 
po/»  73.  nsqne  30.  adtit.  de  edendo,  qni  IX.  & Nicol. 
in  procejj,  p.  i.  c.'  fo,  n.  4.  nbi  Xlli.  adducit  exce^ 
optiones.  Neque  tamen  omnes  indiAindie  admit- 
tendae, fed  prudentis  judicis  arbitrio  relinquen- 
de Brunnem.  ad  L.  u n.  1.  de  edendo,  cumprimis 
huc  pertinet  rafus , A inArumenta  funt  commu- 
nia J.  P.  W.  pttrt.3.  tiU  3j.  f.jin.  Ego  inDec.  13. 

Dec.  43.  n.  & dicuntur  non  folum  com- 
munia, ratione  dominii  L.  f.ff.  L\y.  C.fam.  bercifr, 
vfed  criam  fv’ ratione -contraimus,  adminiArationfs 
ac  natura  negotii,  & quoad  materiam,  tales  funt, 
'prout  latius  explicant,  Ruland  de  Comnijfar.  p.  a, 
bb.  ft  c.tff.  n.6.  Fulv.  Pacianus  de  probat,  lib,  r. 
c.  64.  m.  I.  n.  gp.  feq^.  ' Et  ita  editio  inArumento* 
*^irum  communium  injunila  ih  No.  9<S.  imo  in“ 
•Arumenta  communia  tertius'  quoque  edere  de-  ' 
'bet^  Lauterbach  /.  jr?.  de  edendo  quod  fi  edere 
juAus  inArumenta  fc  poATiderc  neget,  jurare  de- 
bet , fe  ea  nec,habere,  nec  dolo  malo  habere  de- 
■fiiflfe  L 3t.‘  C.  de  fid,'infimrn^’TT\odo  ']vl\x  caufst 
fijlfpicionis  adfint.-Brjsrnluriitioties  concurrant, 
‘inArumenta  apud  alferiim  elTe , Klevius  part.  6. 
der.  JI7,  Brunnemann.  ad  L.  6.  nnm.17.  de  edendo. 
Heyet  pof.  37.'feqq  ad  tit  de  edendo  ^ nifi  per  mo- 
'-dum  juramenti  judicialis  juramentum  edendo- 
rum absque  probatione  deferatur  Stryk.  in  cante!, 
jarJm.  pof.  £4  Coswinus  abEsbarh^td 

■ Carpaov. 


J 


. ^ profcatiox ' 

Csttiov:p^  t.  C 17«  ■•  4'  Ego  {■  Dfc. 

w.’».  • Et  hoc  juramentum  in  Dicade- 

no  injunftum  eft  in  No.  8il»  845*  & dcnegi* 
tum  in  No.  379*  u*i  quoque  A.  17*7.  Ixn  Sept. 
ka  judicatum:  n>erben  Dit  hinc  inde de- 

ffetittC  jufaraenta  edendorum  8e  maliti* 

*fch(aq<n , «n&  6drfltif,  «Oem  ^oibringw 
mif(^  Urt^el  ^iemit  jH  wc^t  «rfmint : mterduru 
autem  pro  re  nata  juramcfiium  edendorum  tal- 
tem  differtur , »iih  au<gefleEt/  No.  906.  & 96 j, 
apud  Haebcriin.  n • *> 

^IV,‘  r ' l-  , 

Ad  editionem  tamen  actorum  non  agitur, 
nili  poff  litem  conteffatam  m fecunda  infbntia, 
cum  hodie  (It  fpeciet  probationis,  uti  judicatum 
in  Dicafterio  Den  a 8«  Jan..  A.  1705.  In  caufa  Ap- 
pellat, .^errn  Frid.  Maximilian.  t>on  !0letningen/  ^ 
AppellateO/  contra  Acbatium  ^ol|fcn 
ftcl.  ^inb«  ^(fla^en-  ^ppelbnten.  No.  91^ 
Lauterbach  /.  ap.  de  edatao.  Hinc,  fi  in  cauu 
principali,  ante  editionem  A£lorum,  agi  ne- 
queat, melius eff.  (i  ffatim,  ut  probatio,  peta- 
tur & adU , poA  juffificata' formalia,  pro  prxle- 
dtis , accipiantur , hoc  mt^o : FP.  ^8,  fpQte  )h>ac 
Runmtbco  tn  caufa  principali  betOrbnung  gemd§ 
gebanDeU  merben ; meiUn  abec  bUfe  ©tcitUglei^ 
ten  tint  £Recbnung8/0a(bc  angeb^n/  unb  bieEd». 
cungunb  ^rebdebung  berfclben  ci^  ben  retbten 
Q)cunb  entbecfen  unb  toabr  maeben  mu§/  fo  fiebet- 
Appellant  fttn  onbec  bpcjtcb/  aI8.ad 

■ ‘ editio- 


I 
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editionem  aftorum  )U  agiren ; UnD  tveilcn  fo/ 
tl)ane  9ved()nund(n  communia  inftrumenta,  qux 
i reo  quoque  edenda  funt , Jus  Prov.  Wurt. 
part.t.  if-fia  Berlich.  part.  1.  cond,4f.  n.ff. 
cnmfeqq.  B.  D.  Lauterbach  Exerc.  7 conci.  For.jp, 
itnt)  auq>  fonfJen  ein  (etec^idgec  aDe  InHi-umenta 
)U  ediren  fdE)Ul6td  / licet  iis  non  ufurus  fit  in  ju- 
dicio L.  IO.  /.  2.  ff.  i S‘  i i fin.  Cod.  de  edendo 
Brunnemann  ad  l.u  num.  g.  ibidem.  crae^et 
lKtmicnt>eto  on  Suet  ®nn&en  ic.  fcnd  untertijdmge 
55ittcn/  bie  Afteri/  flatt  bec  Gravatoriai  - ^lag, 
Doc  oerlefen  anjunebmen/  unb  ben  Appeliaten  }u 
Edirung  aller  unb  lebecDiec^nungcn/  unb  iublefec 
0d(b<  geborigen  A£len  / coram  deputatione  Oi- 
calleriali , o^nnadbl^ig  onsuboltm/  Copias  bOif 
ton/  fluf  53cgel)ren , ju  «tbellcn,  unb  bte  ©nd^ 
tuo  ni(t>t  nocp  biefe^/  bpc^  o^ngefdbrltd^aufba^ 
f unfftigc  ®encj>t  in  ©nab«n  iriebcr  uer# 

(ag<n.  Oefuper  &c.  Alter , (i  juAas  credit  fe 
habere  caufas,  cur  editio  ahiorum  locum  habere 
nequeat,- illas  afferre  & petere  poteff  ; H)ie 
btttcne  Edition  bet  Aflcn  abiufcbiagcn , unb  juf 
gUid^balbigen  Adlual  - J^anbluna  tbn  ju  oetn>ci<' 
fea.  Vel  fi  altera  pars  etiam  a^  poifideaC,  il- 
lorum editionetn  fimul  petere  poteff,  ex  juHa' 
^caufa;  Quod  fi  autem  res  extraneos  concernat^ 
&,  pundlo  formalium  8c  materialium;  in  (criptis 
trananda  fit ; Annon  tunc  editio  adtorum  non 
nifi  eventualiter  injungi  debeat,  uti  probatio, 
vid.  cap.  14,  f.  3.  ulterius  meditandum  & rumi- 
nandum toti  Dicaflerio  lelmquimut. 
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CAP.  XVII. 

De  juramentis,  illorumque  proba- 

batione  & ufu. 

SUMMARIA. 


).  I,  probatio  eft  plena , fe- 
miplena,  vcl  major  ?el 
minor.  Plena  fit  variis 
modis,  adducuntur  fex, 
fcmiplena  probatio  defi- 
nitur, 8c  rccenfenturXI. 
modi  femiplcnz  proba- 
tionis, balben  lBetoeifel< 
2,  Semiplena  major  Sc 
minor  probatio  deferibi* 
tur,  8c  exemplis  diluci- 
' datur, 

$. ).  Ob  femiplenam  proba, 
tionem,  locum  habet  ju- 
ramentum in  fupplcmen- 
tum,  Srgdiibungi«9Iob(, 
in  gravibus  cautis  fcmi- 
plena  major  exigitur. 
Varii  edetius  8c  alia  ad 
■ hoc  juramentum  Ppe^aii  - 
tia  afferuntur. 

1.4.  Sin  adefV  femipicna  mi. 
nor  probatio,  vel,  incau. 
faardua,  fcmiplena,  de- 
fertur juramentum  pur. 
catorium  , SehiiflBn^* 

I cujuc  explicatio  | 


8c  effcQus  (iftuntur. 

S’  Omni  probatione  dtf 
ficiente  , recurritur  ad 
juramentum  judiciale  , 
quod  locum  habet  • licet 
nihil  probatum  fuerit.  ‘ 
$.  6.  Agit  de  relatione  jura- 
menti judic. 

7.  Recufatioaem  huju« 
juramenti  explicat. 

$.  g.  Juramentum  judiciai* 
ell  vel  veritatis  vel  cre* 
dulitatis.  Si  delatum  elb 
ftatim  in  forma  delatu 

Sraeftandiim,  vel  reme** 
iit  aliis  permidts  utea- 
dum. 

$.  9.  Ptxf^andum  eff  priuu 
juramentum  malitis  , fi 
exigitur ; Agitur  porro 
dc  revocatione,  8(  vari», 
tione  probationis. 

$•  10.  Nonnullade  juramen. 
fis  manifedationis , ca* 
lumnis  generali  fpe* 
ciali  afferuntur. 
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§.  I. 

PLena  probatio  fxpius  in  judiciis  deficit  i re- 
currendum igitur  ad  illa  remedia , qux  defe- 
dum  probationis  fupplent « vel  furpiciones  eli. 
dunt  ac  purgant.  Dividitur  enim  probatio  in 
plenam  & minus  plenam.  Plena  fine  alio  admini- 
culo ac  fola  & per  fe  judici  plenam  & tantam  facit 
fidem,  quanta  e(l  neceffaria  ad  caufz  decifionem, 
ac  fit  I ) per  duos  teiles  omni  exceptione  ma- 
jores Mattb,  c.  t8.  V.  i6.  L.  g.  jf«i.  C.  deteftibMs 
c.  4.  ^c,  ibidem  c.  10  ^ feqq.  x.  de  teftam,  ordia, 
erim.  art.  22.  a')  Per  publica  & quafi  publica  in- 
(irumenta  & privata  recognita  J.  P.W.p.  i.  t.f4, 
cumpr:mis  judicialem  } ) confeflionem  4)  ocu- 
larem infpedionem  & 5 ) evidentiam  fadi  6 ) 
per  ptcfumiiones  fufficientes , & 7 ) per  jura- 
menta, eo  nempe  modo,  quo  in  jure  receptum, 
Finckelthun  obf,  19.  Berlich  i.  conci  jg.  Ma- 
fcard.  de  probat,  q.4,  n.  if.  $9  td.  de  eo  tamen 
judex  judicat , quxnam  (it  plena  probatio,  ut- 
pote  cujus  arbitrio  in  genere  multum  circa  pro- 
bationem relidum  eff,  Carpzov.  p./.  c.23,  def. 
Far. 4.  n.  2.  Semiplena  vel  minus  plena  probatio 
eft,  cine  Inalbe  ^etveifung  / Ord,  crim,  art.  30» 
qux  per  fe  judici  fidem  ad  ipfius  caiifx  decifio- 
nem  fudicientem  non  facit,  fedalio  adhuc  indi- 
get adminiculo.  Et  quamvis  multi  hanc  divifio- 
nem  impugnent,  quia  imperfefla  probatio  nulla 
efl  probatio , in  praxi  tamen  recepta  ac  ufus  quo  • 
tidiani  cH,  ac  ‘m  Ord.  criminali  or(,io>ac  jureCa- 
Aaa  a « nonico 
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CAP.  XVIL 

De  juramentis,  illorumque  proba- 

batione  & ufti. 

SUMMARIA. 


}•  I.  probatio  eft  plena , fe* 
miplena,  vel  major  vel 
minor.  Plena  fit  variis 
modis,  adducuntur  fex, 
femipicna  probatio  defi- 
nitur, 8c  reccnrcnturXI, 
modi  remipiciiz  proba- 
tionis, bdibcn  iBtDeifei, 
5.  a.  Semiplena  major  8c 
minor  probatio  defcribi- 
tur,  8c  exemplis  diluci- 
' datur, 

f.  ].  Ob  femiplenam  proba- 
tionem , locum  habet  ju- 
ramentum in  fupplemen- 
tum,  Srgdiibunsi<9lDt>t, 
in  gravibus  caulis  fcmi- 
plena  major  exigitur, 
valli  eficQus  8t  alia  ad  j 
■ hoc  juramentum  fpeQau' I 
tia  afferuntur. 

1.4.  Sin  adell  femiplena  mi- 
nor probatio,  vel,  in  cau- 
faardua,  femiplena,  de- 
fertur juramentum  pur- 
•atorium  , Ketniffiingl* 
cujus  explicatio 


8c  effiefius  (iftuntur. 
f.  Omni  probatione  dtf 
ficicntc  , recurritur  ad 
juramentou.  judiciale  , 
quod  locum  habet»  licet 
nihil  probatum  fuerit.  * 
$.  6.  Agit  de  relatione  jura- 
menti judic. 

7.  Recufatioiiem  hujuf 
juramenti  explicat- 

8.  Juramentum  judiciai* 
eft  vel  veritatis  vel  cre- 
dulitatis. Si  delatum  eO; 
ftatim  in  forma  delata 

Srzftandum,  vel  reme- 
iia  aliis  permifTis  uten- 
dum. 

$.  9.  Ptzffandum  eft  priui 
juramentum  malitiz  , fi 
exigitur } Agitur  porro 
de  revocatione,  8c  varia- 
tione probationis, 

$•  lo.  Nonnulladejuramen- 
fis  inahifcftationis , ca- 
lumniz  generati  fpe- 
ciali  afferuntur. 


\ 
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§.  I. 

PLena  probatio  fxpius  in  judiciis  deficit « re- 
currendum igitur  ad  illa  remedia , qux  defe- 
dum  probationis  fuppient » vel  furpicionce  eli. 
dunt  ac  purgant.  Dividitur  enim  probatio  in 
plenam  & minus  plenam.  Plena  fine  alio  admini- 
culo ac  fola&  per  fe  judici  plenam  & tantam  facit 
fidem,  quanta  e(l  neceffaria  ad  caufx  decifionem, 
ac  fit  1 ) per  duos  teiles  omni  exceptione  ma- 
jores Mattb.  c.  i8.  V.  i6.  L.  g.  f-J.  C.  deteflibnt 
c.  4.  ibidem  c.  10  ^ feqq.  x.  de  teftam.  ordin, 
erim.  art.  32.  a ) Per  publica  & quafi  publica  in- 
(irumenta  dc  privata  recognita  J.  P.  W.p.  1. 1.94, 
cumpr  mis  judicialem  ) ) confellionem  4)  ocu- 
larem infpedionem  & 5 ) evidentiam  fadi  6 ) 
per  przfumtiones  fufBcientes  , & 7 ) per  jura* 
menta,  eo  nempe  modo,  quo  in  jure  receptum* 
FinckelthuH  wf,  ig.  Berlich  p,  r.  eoad.  jg.  Ma- 
fcard.  de  probat,  q.  4.  n.  if.  ^ i6,  de  eo  tamen 
judex  judicat , quxnam  fit  plena  probatio,  ut- 
pote  cujus  arbitrio  in  genere  multum  circa  pro- 
bationem relidum  efl,  Carpzov.  p./.  c.a^.  def. 
For. 4.  n.  3,  Semiplena  vel  minus  plena  probatio 
eft,  rine  ^albe  ^Semeifung , Ord.  crim.  art.  30, 
qux  per  fe  judici  fidem  ad  jpfius  caiifx  decifio- 
nem  fufHcientem  non  £icit,  fedalio  adhuc  indi- 
get adminiculo.  Et  quamvis  multi  hanc  divifio- 
nem  impugnent,  quia  imperfefla  probatio  nulla 
efl  probatio,  inpraxi  tamen  recepta  ac  ufus quo- 
tidiani cfl,  ac  in  Ord.  criminali  orl,^o.ac  jureCa- 
Aaa  a « nonico 


’ Cap.  XKI1.  ie  jtiramaitu 

nonico  c.  /i»,  x.  ie  jurejur.  aliisquc  juribus  fun« 
data  'efi  Lyncker  Di{p.  de  fewplena  probat,  c.  i. 

Stryk  in  vol.  Di^.Hall.  Diip.  7.  deexiftentia 
fempl.  probat,  c.  r.  Variis  autem  modis  femiplcna 
inducitur  probatio,  & quidem  i)  per  unicum 
teflem  omni  exceptione  majorem , quem  clafli- 
cum  & invulnerabilem  nominant,  Ord.  Crim, 
art.30.  Ludovici  /.  3.  de  tefi.  Stryk  cit,  Di^.  c.4. 
n.  7.feqq.  Lyncker  cit.  Diip.  e.  2.  tb.  7.  *)  Secu  n- 
dum  multos  per  confeflionem  extrajudicialem 
per  duos  licet  tefles  probatam  Carpzov.  ia  pro- 
cejfH  tit.  if.  art.  3.  n.  9.  Lyncker  c.  3,  tb.  u.  Stryk. 
€.  4.  B.  67.  feqq-  confer,  c.  14.  L 2,  j ) Per  publica 
inftrumenta  omnibus  rcquilitis  munita,  nifi  quod 
Notariatus  figillum  defit , & privatum  faltem  fi» 
gillura  ibidem  appareat  Carpzov.  lib.  3.  re^.  gf. 
Richterp.i.  dec.33.  nwn.36.  Lauterbach  /.  4t.de 
fid,  ioftmm.  D.  Harpprecht  Conpl.  nov.  44-  n.334. 
jfeqq.  ^ c.  i3.  n,  26.  feqq.  4 ) Scriptura  privata  & 
epiltola  non  recognita,  poft  recognitionem  enim 
plene  probant  Bardili  in  Difp.  de  recognit.  infirnm., 
contra  fcribentem  non  probat,  nifi  teftibus  fuf- 
fulciatur,  Hartleben  Difp.  de  recognit.  inftrmient, 
per  tefiet,  vcl  comparatio  fcripturs  accedat.  Lau» 
terbach  Di^.  de  epiftoia  tb.  42.  Lyncker  tb.  1. feqq. 
Stryk.  n.  32.  ^ n.  yo.  ^ n,  34-  feqq,  quamvis  tu- 
tius & verius  prudentis  judicii  arbitrio  relinqua- 
tur, quxnam  probatio  ex  comparatione  litera- 
rum  oriatur , D.  Grav.  Difp.  de  ocnl.  in/peS.  tb.  41. 
& fo.  Hertiusfim.  Di^.  tb.  34»  &4f>  D.  Harp- 
precht C.37.  n.  2^. feqq.  ^ n.  134,  s ) Libris  quo- 
que mercatorum,  accedentibus  debitis  requifitis, 

femi- 
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morurnqMe  probatione  ^ ufn.  37) 

femiplena  attribuitur  fides,  ut  commercia  pro- 
moveantur & quia  multorum  fidem  fequi  de- 
beant J.  P.  W.  pk  r.  t/t.  3^.  tag.tji.  Lauterbach 
/.  4p.  ^ fi.  de  fid.  iaftmm.  Lyncker  tb.  4.  Stryk 
»•  Jfqq.  K.lein  m Difp.  de  probat.  m£  fit  per  libr, 
mereat,  c.3.  ^ 4.  Andreas  ChriAopn.  Rolener  de 
libr.  mereat,  c.  ii.  8^  12,  6)  Avthentica  k notario 
deferipta.  Berlich  dee.  100.  Lauterbach  /.  48.  de 
fid.  ittftmm.  D.  Harpprecht  Re^.  24.  n.  40.  feqq, 
reip  qj.  n.  179.  nifi  a judice , citatis  partibus,  ex- 
empUficatio  fa£ta.  Stryk  di8.  e.4.  n.  60.  feqq.  vel 
aliud  Hatutum  fit,  vid.J.P.  W^.p.i.  tit.34.p.i29, 
7)  Conflans  & confentiens  fama  ab  honeflis 
perfonis  orta  & duobus  teflibus  probata,  Struv. 
Exere.  2t.  tb.  f,  ibique  Mviller.  Lyncker  tb  9, 
Stryk.  n.  77.  feqq.  . g)  Fuga  rei  absque  caufa  fa- 
£la,  cumprimis  in  criminalibus,  non  exclufo 
tamen  judicis  arbitrio,  Lyncker  th.  w.  Frommann 
Dilp.  defnge  ^ in]nfiitia.  tb.  tufeqq.  9)  Se* 
miplena  probatio  itidem  oritur  ex  przfumtioni- 
bus , ita  ut  una  vehemens  & alio  adminiculo 
munita  haud  raro  fiifficiat,  Stryk.  n.  9f.Jeqq  ^ 
in  nfn  moderno  jf.  3,  de  fid.  infirnm.  Mevius  part.  f. 
Dec,  172.  231.  Harpprecht  Conf.2^.  n.33.^67, 

vid.  c.  14.  (.  3.  10)  Per  duos  tefles  non  omni 
exceptione  majores,  pro  prudentis  judicis  arbi- 
trio, Struv.  Exere.  23.  tb.  3d.  Stryk.  diQ.  3^ 

» I ) Huc  referunt  rem  inter  alios  aaam,  it  tcfli- 
monia  inter  altos  recepta,  fi  tefles  amplius  exa> 
minari  nonpofTunt,  Stryk.  c.4.  n,  102.  feqq. 
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* r'  * 

§.  II. 

Cum  autem  interdum  major,  interdum  mi* 
nor  fides  adfit ; Ideo,  pro  diverGtate  graduum, 
fubdividitur , femiplcna  probatio,  ex  communi 
DDrum  fententia , in  femiplena  majorem  vel 
minorem  probationem,  quem  gradum  probabi* 
litatis,  verilimilitudinis  & probationis  judex 
prudens  determinare  debet ; Semiplena  major 
probatio  dicitur,  quz  fidem  plus  quam  femiple* 
nam  , nec  tamen  omnino  plenam  & perfeifam 
judici  facit,  fed  aliquo  minus  vehementi  admi- 
niculo, adjuvanda  efl:  ut  (i  quis  fuam  intentio- 
nem probet  per  unicum  tellem  omni  exceptione 
majorem,  & alium,  qui  talis  non  efl,  Lauter- 
bach  (.  8.  tie  probat,  plura  exempla  fuppeditat, 
Stryk.  in  Difp.  de  exifteat.  ffmipkne  probat,  c.  3. 
n.g.feqq.  fi  nempe  duo  tefles  deponunt,  fe  fcri- 
bentis  manum  notam  habere,  & accedat  com- 
paratio literarum  , tunc  enim  conjun£lx  hc 
probationes  non  quidem  plene  , cum  facilis  er- 
ror intervenire  queat,  tefles  de  credulitate  fal- 
tem  & non  de  fenfu  corporeo  deponant , fed 
tamen  plus  femiplene  certitudinem  fcipturae 
oflendere  afferit,  & multum  judicis  arbitrio  re- 
linquit, quamvis  ipfe , Stryk.  in  introduU.  ad 
prax.  For.  c.  /p.  ro.  pro  plena  hoc  cafu  pugnet 
probatione,  quz  absque  dubio  adefl,  h tefles 
deponunt,  le  vidiffe  illud  fcribi  Dn.Schaumburg 
in  princip.  Prax.  Jnrid.  fudic.  iib.r.JeS.  i.  n.  3.  $.27, 
Knorr  in  bci  gtiin5I,  CnUitung  jum  Procefl  xi. 
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/.  3f.  feqq.  Ludovici  ia  addit,  ad  pro- 
cejf.  jnr.CivtL  c.  »7.  tf.  ubi  addunr.quod  hodie, 
abrogata  comparatione  literarum , in  Saxonia, 
teftes  de  proprio  vifu  fcripturjt  vcI  confellionis 
fcr.bentis  deponere  debeant  > & denique  d unus 
teflis  omni  exceptione  major  de  veritate  contra*  • 
Aus  deponat,  & alter  de  confeflione  extrajudi* 
ciali  partis  , quae  confeflio  exrrajudicialis  , per 
unum  faltem  teHem  probata » non  nili  levioretn 
efficere  praefumtionem  tradunt  vid.  c.  i^.  /.  2, 
Semiplena  minor  probatio  audit , qux  ex  levio* 
ribus  prsefumtionibus  & fufpicionibus  oritur  Sc  ' 
minus  quam  femiplene  probat;  Et  inducitur  per 
teAem  non  omni  exceptione  majorem  , ut  rra- 
irem  conf.  J.  P.  W.  p.  i.  tit.^6.  §.  3tcm  55rubct 
ani)  vel  teAem  levis  not*  macula  Ia** 

borantem , Frommann  in  Diip.  de  lev.  not.  mac. 
tb.  fj.  libros  opiAcum , D.  Harpprecht  Confil.  60. 

».  3f.  ptf.  W lof.  enta  feqq.  C.  77.  n.  Jeqq.  Con~ 
Jb/t.  nov.  40.  a.  16.  feqq.  in  Differ.  J.  C.  ^ 
teab.  tb.  4.  add.  J.  P.  W.  p.  1.  tit.  34.  fol.  yi.  Plu^ 
res  modos  femiplenae  majoris  probationis  recen> 
fet,  Berlich  p.  1.  conci.  36.  n.  tif.feqq.  quamvis 
non  omnes  calculum  mereantur. 

§.  in. 

PrftmiAa  igitur  explicatione  plenae , Temi-  ' 
plenae,  femiplenae  majoris  & minoris  probatio* 
nis , & quomodo  illa  inducatur,  jam  inde  ve* 
nientes  effeilus  explicandi  Veniuht,  Sin  adcA 
femiplena  probatio » per  regulam  juramento  in 


J7«  C0p.  xni.  ai  jaramntk ' 

fopplementuin,  locus  datur 

J.  P.  W.part,  I.  (it.  f2.  id  quod  vocatur  necelTa- 
rium,  tum  quia  judex,  ob  inopiam  probatio- 
num, illud  ad  imperfeciam  fuc  intentionis  pro- 
bationem fupplendam  & confirmandam  ex  ne* 
ceditate  deferre  debet,  adc6  ut  nili  deferat,  i 
judicis  fententia  propterea  appellari  podit,  L.ji. 
g.  L.  i,  C.  de  iitrej.  c.ii.  x.  eodem  Lauterbach/.7i< 
de  jareittr.  O.Harpprecht  Di/p.  de  appell.  d jurejHr, 
/.  26.  tum  quod  partes  dne  facultate  referendi 
hoc  prscifc  fufcipcre  & praedare  tenentur,  nec 
recufari  poted  , Lauterbach  /.7«.  dejnrejar.  ^ 
Di^.  de  relat.  jmritiwr.  tb.  47.  Grolmann  Diip.  de 
recMfat.  juram.  jud.  . nid  juda  adfit  caufa  re- 
cufationis  , ut  (i  de  fa£H>  defuncti  ignoto  dela- 
tum, L 42.  de  R.J.  vel  ei  qui  plene  probavit,  vel 
ubi  femiplena  probatio  deed,  Lauterbach  /.  7S* 
de  ]Hrejur.  D.  Ht^precht  de  appeli.  d jnre].  /. 
vel  perfonae  verifimiliter  pejeraturae  illud  dela- 
tum Mevius  p.  f.  dec.Qf.  vel  alia  juda  caufa  Sc 
nova  probatio  fuperveniat,  Bruniaemann  ia  pro- 
eejf.  e.  23.  a.  27.  D.  Harpprecht  Di/Jt.  de  revocat, 
jaram.  irlot.  §.  9.  feqq.  ^§.34)  Illi  igitur,  qut 
aflionem  vel  fuam  exceptionem  femiplene,  vel, 
in  cauds  arduis,  plusquam  femiplene  probavit, 
hoc  juramentum  defertur,  five  (it  ailor , f.reus, 
ita  tamen,  ut  honedior  & dignior,  mafculus  8c 
Chridianus  magis  praeferendus  (it , Lauterbach 
§.  7^.  de  jarejar.  Brunnemann  ia  Procejfa  Civili 
e.  23.  tL  26.  Beck  de  Jur.  judoorum  c.  16.  Ego  ia 
Coafil.  Tab.41,  ama,  36.  feqq.  Ptd.8.  £t  praedatur 
infuper  in  omnibus  eaufis  civilibus , ni(i  quod  in 
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caufis  arduis , quarum  determinatio  ex  pruden> 
tis  judicis  arbitrio  pendet , plusquam  fbmiplerra 
probacio  exigatur  « qualis  etiam  funt  civiles 
magnae  quantitatis , propter  perjurii  periculum 
& lurpicionem,  ratione  magni  commodi ; poft 
GaiL  Mynfing.  Brunnemann.  Lauterbach  /.  77. 
it  jare/xr.  Mevius  p,4.dec.ig/.  D.Harpprecht 
Coaf.  7f.  n.  II.  346.  716,  78 1.  Confnlt.  nov.if, 

m.  Boehmcr  » DM.  dt  canf.  arduis  cap.  3.  §.  st. 
Hoc  juramentum  iniuper  efl  veritatis , neque  de 
credulitate  preflatur.  Lauterbach  §.  76.  Stryk. 

37‘  it  ptrejar.  nifi  quod  pcr  modum  exceptio»- 
nis  heredes  mercatorum  admittantur,  D.  Harp. 
precht  Refp.  11.  n.36f,  vel  (i  caufa  civilis  ita  com- 
Pj**"**^»  ut  tefles  quoque  de  credulitate  con  rejU 
ciendi,  ut  in  caufis  antiquis  & fimilibus,  Lau^* 
■terbach  in  Dt^.  de  jnram.  crednlit.  p.  i.  tb.  ;p.  ^ 
36.  ^ p;  2.  tb.  23.  ^ 37.  Boehmer  in  Jur.  EccUf. 
Ith.  3.  tit  74.  72t  Mencken  §.  ^9.  de  jurejnr.  vel 

fi  haeredes  de  ftilis  defundit  bene  informati  & 
probabilem  opinionem,  feientiam  Bt  notitiam  de 
lis  habeant,  Dn.  i Wemherw  Difp.  de  ]Mrament. 
borei,  n.  41.  pag.  ffs,  in  piaLf^l.  ad  p.  4.  obf.  ifi. 
ffi*  in  nov.  jkpplem.  D.  Harpprecht  Refp.  ii, 

n. 240,  Mevius  p.4.dec.i3t.  Dn.  a Berger  i»  Di/c. 
For.  tit.  19.  pag.  S4t>  Carpzov,  p.  r.  C.  33.  Drf, 
For.  8.  Sin  igitur  ille , cui  delatum  hoc  ell  jura- 
mentum, id  prxflitit,  pro  eo  judicatur,  L.  3U 
de  lureiur.  expenfx  tamen  compenfantur,  ob  im. 
perfedtam  probationem,  D,  Harpprecht  Conf.3f, 
n.76.  ^ 147.  Sin  absque  ratione  reculat,  cau& 
Cadit  & contra  illum  judex  pronuntiat,  cum  con^ 
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demnatione  in  expenfas , D.  Harpprecht  C,  ?f« 
II.  73,  Coufrlt.  nov.dt.  a,i03.feqq.  ^ Di^.  de  ex- 
peaf.  v/9or.  proflito  jurejur.  ad]Mi.  vel  compenftind. 
.probL  3.  quod  n tamen  hoc  juramentum  per  tn* 
lerlocutoriam  delatum  vel  pod  illam  pratflitum, 
appellatio  ab  interlocutoria  juramentum  fupple- 
torium  injungente  vel  definitiva,  permiffa  legi- 
tur, vid,  c.g.  §.  16.  imo  ob  noviter  quoque  re* 
perta  inllrumenta  retra£tari  poteH,  L.gt.  ie  ju- 
rejur,  Lauterbach  §,  79.  de  jurejur.  quamvis  ald 
tefles  non  plane  exclufos  dicant , cum  fub  in* 
Arumentis  te  Aes  quoque  fubaudiantur , Stryk.  in 
Difp.  de  probat,  contra  profl.  juram.  leg,  cap.  3,  /.  d. 
quod  tamen,  ob  metum  fubornationis  , per  re- 
gulam , verius  negatur  & genuino  fenfui  inAru- 
mentorum  inhzretur,  non  exclufo  tamen  omni 
prudentis  judicis  arbitrio,  D. Harpprecht  Cenf. 
nov.  27.  n ocularis  quoque  infpe- 

£tio,  contra  tale  juramentum  admittitur, Schei- 
nemann  in  Ditp.  de  ocul.  infpeQ.  tb.  fj,  Formular, 
quomodo  juramentum  fuppletorium  denegatur, 
legi  polTunt , apud  Hxberlin  in  fentent.  Dicc^. 
N0.470.  498.6^7.  ^ 970,  & quomodo  injunga- 
' tur  ia  No,  1176.  1 ■ 

■ §.  IV. 

C^od  fi  autem  adeA  femiplena  minor,  vel 
in  caufa  ardua  femiplena  probatio,  cum  obhanc 
in  caufa  ardua  ceffet  juramentum  in  fupplemen- 
tum , Gail.  lib.  i.  obf.  log.  n.  u.  Mynfinger  cent.  u 
obf.68,  n.4,  & cent.  4.  obf,  12,  judex  defert  jura- 
mentum 
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mentum  purgatorium,  9fv<inigun9(5^2(vb / ita  ut 
talis  gravatus  fe  a furpicionibus  per  torturam 
(piritualem  purget , quamvis  enim  regula  alias 
nota  fit,  quod  adlore  haud  probante  reus  abfol> 
vendus  (it , L.  4.  C.  de  edendo,  & quod  unicus 
teOis,  cumprimis  non  omni  eoceptione  major, 
nullus  (it  tedis,  L.p.  §.  r.  C.  de  teft.  tamen  huic 
di61erio  non  crude  mfidendom , potius  ita  acci- 
piendum , •ut  non  fudiciat  ad  condemnandum , 
bene  tamen  ad  juramenta  legalia , ob  defectum 
probationis  plenae,  deferenda,  Scryk.  tn  intro • 
dti9  ad  Prox.  For.  c.20.  %.t3.  Et  (i  fufpicionibus 
gravatus  hoc  juramentum  praediterit,  pro  eo  pro- 
nuntiatur, & definitive  abfolvitur  c.fin.  de  puf 

fat.  caa.  compenfatis  expenfis,  nt(i  culpa  & fa- 
lo  fuo  caufam  fle  occauonem  fufpicioni  dede- 
rit , quo  cafu  in  expenfas  condemnari  poted. 
Lauterbach  /.  fr.  de  jurejur.  D.  Harpprecht  in 
Difp.  de  exptnf.  viQor  prefiito  jurejur.  adjndicaott 
vel  compeufand.  prohlem.  f.  78.  Si  recufat  il- 
lud przdare , habetur  pro  confelTo  flt  conviolo 
& pro  adverfario  pronuntiatur , Stryk.  in  Cantet, 
jnram.  fe9. 3.  c,3.  pof.  6.  a.  471.  pag.  contraria 
tamen  probatio  per  indrumenta  non  excluditur,  ' 
Lauterbach  jf.  fo.  ^ fi.  de  jnrejnr.  D.  Harpprecht 
Conf.  nov.  77.  n.  67.  feqq.  69  n.  91.  adeo  ut,  pro 
prudentis  judicis  arbitrio,  tedes  haud  plane  re- 
pellendi, D.  Harpprecht  n.  80.  feqq,  adpellatio' 
quoque  admittenda  ed,  c.  8.  $•  16,  De  extero 
11  a judice  defertur,  przcife  ed  przdandum, 
exclufa  relatione , cum  adverfarius  fufpicioni- 
bus  haud  gravatus  fit,  Lauterb.  (,  jo,  de  jnre]nr, 
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Circa  hzc  juramenta  legalia,  Tuppletoria,  & pur- 
gatoria, porro  notandum  , quod  judex  illa  de- 
erat vel  ex  officio  vel  ad  petitionem  partium» 
«,d.  c.  S.  c.fin.  ^c.  de  purgat,  cem.  l»6.  §.4.  C.  de 
bk,  gui  ad  E.  clcj.  eeufug.  L-  3.  C.  de  R.  C.  L.  31.  de 
jurejur.  Lauterbach  §.  ^ 73.  de  jjirf/.  & qui- 

dem vel  z)  per  feotentiam  incerlocucoriam,  qua- 
les legi  polTunt  apudDn.Hcberlin  iufeutent.  Di- 
Mfier,  No.  P4.  3jf.  6^4.  701,  ubi  ratioae  incendii, 
lurti  rerum  cuncreditanam  perditarum  in  incen- 
dio & ruina,  nec  non  amotis  mercibus,  juramen- 
tum purgatorium  injun^um  , vel  cum  ffibjun- 
Ilione  definitiv*  fententiar:  ®urbe^Idg«  b<Ki! 

J on  bcm  onwloben,,  un& 

baraufbin  einen  Iciblicben  Slpbf  ju  bei» 

SUlmdcbtigen  bobm  oblegen/  bd§  ^Idgerln  bte. 
1000.  fl.  bcm  Titio  flcileben/  obcr  JSeflogiet 
(be  bejablf/  mnffen  ibme  }u  tbuti  obllgt/  fo  mdre 
Titius  biefelbC/  neb(l  bem  IntereflTe,  JU  jobifii 
fcbulbig,  fo  wdce  Titius  bon  ber  ju  etubiti# 
WO/  vel,  (0  bdffe  55ldgec  obec  33tflagtec  fcitie  In- 
tention , jjing  obcc  Exception  (jtiuafaui  cnolefeti/. 
be§n>eden  tc.  tc.  Lauterbach  in  froa^i^iaopt.  §.  3» 
»•  T7.  d /♦  6.  n.  93,  Stryk.  in  Colleg.  Prag.  ad  intro- 
du9.  ia  Prox.  Foreaf,  fe9.  3.  m.  4.  ig.  ^ 19.  ubi 
tamen  re£le  addit,  quod,  tutius  & melius  inter* 
locutoria  pronuntietur , fb  (Cd^t  Olgbann  fn* 
btt  fcFnet / OiccbWnd.  Id  quod  etiam  * 
in  nollro  Ducatu  ufu  fervatur.  Facultas  tamen 
juridica  Tubing.  pro  moribus  regionum,  adpar-^ 
cendos  fumtus,  haud  raro  definitivam  in  refpon- 
fi»  ad  exteros  d4>V^  conjungit.  In  genere  nui-, 
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Ium  hodie  juramentum  in  judicio  prsAatur » ni(i 
prius  ^ judice  interloquente  impofitum  (it. 
Carpzo V,  m Proe^  iit.  n.  ari.  3.  a.  2.  feqq.  })  Par- 
tes modefle  fe  ad  juramenta  hatc  legalia  ofFerrc 
valent,  Stryk.  §,  $6.  de  jitrejnr.  ne<|ue  fe  eo  rpfo 
{ufi}e£)as  reddunt , ut  in  judicit^i  )uram.  L.3.  de 
jurgitr.  ibique  Brunnemann.  Carpzov,  de  froc^ 
. Iit.  13.  arU  3.  0.  f.  Neque  4)  prius  juramentum 
malitiae  prxAandum  , cum  judex  calumniari 
haud  pratfumatur,  nec  uUa  fufpicio  in  Leges, 
quae  fandae  funt,  cadat,  nec  pars  illud  deferat, 
(ed  Leges  illud  approbent  & exigant,  Grav.  ia 
DiJp.  de  jerejer.  propter  colam,  dando,  p.36.  Lau- 
terbach  §,  jo.  de  ynreym,  f ) Oe  jure  communi , 
poA  terminum  quoque  lapfum  probatorium  & 
publicationem  rotulorum,  usque  ad  caufae  con- 
clufionem,  juramenta  in  genere  deferri  polTunt, 
& licet  quis  a probatione  defliteric,  vel  inea  de- 
fecerit , cum  pluribus  uti  probationibus  & ob- 
tinendi modis  nullibi  in  jure  prohibitum  fit,  arg. 
L. It.  8^  13, C.  de  rebus  ored.  L.^^de  jitrejnr..  Me- 
vlus  p.3.dec.3,  ^p,4.dic.6.  ^ ufs.  Frommann 
in  Diip.  de  jmr.  variandi  €.3,  m.  p.  a.etd.pag.  132. 
Lauterbach  f.63.  &Fcaniz.  nam.ig8.  de  jffrqnr. 
Ludovici  in  bec  (Smieitong  iutn  civ^Pmrj^,  c.  ip. 
d-  2.  Et  haec  fententia  ia  Ducatu  ''Of^iartember- 
gico  recepta efl ; maxime  cnm  interlocutoiiae ad! 
probationem  per  cedes  & documenta'  in  W ur- 
temb.  redringantur , utf  foimulae  confuetae  id. 
docent ; ita  ut  terminus  probatorius  ad  jura- 
menti delationem  extendi  nequeat,  quicquidia 
Saxoaia  aliisque  regionibus,  obtineat»  Schaum- 
Bbb  I burg 
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burg  in  Prini  ip.  Prax.  }nrid.\  ]hHc.  Je3.  i.  /ib.  i.  m.  3» 
$.  d.  Knorr  in  l)cc  (jri5nt)l.  Sinleltung  jum  Pro:eji 
fi.  12.  J^aupt|lucf.  §.  3.  feqq.  add.  D.  Bcehmer  i« 
Difp’  de  probat,  per  delat.]Hram.  §.  ri.  cumfeqq* 
ubi  $.  20.  terminum  probatoriam  ad  juramentum 
extendit.  6)  Juramenta  legalia  nu!H  commi* 
tuntur,  nifi  Htperfona  fide  digna  Scqux  verita- 
tem probabiliter  feiat,  nec  de  perjurio  furpe£ia, 
nec  infamis  fit.  Befold  C.2d4.n.f8.  Harpprecht 
Conf,  nov.ii.  ff.af.  Dn.  ii  Lyacker  Dee.  7.  Lauter- 
bach  §.  48.  ^ 76.  de  /Mrejitr.  quod  (i  autem  fiu- 
prata  ad  fatisfa^lionem  agat , ab  altera  parte  ilii 
frufira  objicitur , quod  ut  perfona  infamis , arg. 
L.  7.  de  pnbl.  ]Hdie.  cum  ille  fit  fimilis  conditio- 
nis, hineque  viciffim  ad  talia  juramenta  admitten- 
dus non  efiet,  ita  ut  res  exitum  habere  nequeat, 
Dn.  ^ Lyncker  Dec.  §42^.  maximi  fi  fub  fpe 
matrimonii  ineundi  impraegnatio  Bochmer 
itt  jHve  EccUf.  lib.  2.  t.  24.  77.  Stryk.  in  cantel, 

ynramentor,  p.  2.Je3.  3.  n.  130.  Secus  vero  effet, 
fi  talis  foemina  ob  aliud  fiuprum  vel  deli6\um 
jam  condemnata,  ficque  infamis  antea  effer,  ubi 
re^e  i juramenti  przfiatione  repelleretur,  Be- 
fold C 140.  n.3o,ffqq.  7)  Adhuc  obfervandum , 
quod  Juramenta  fuppletoria  & purgatoria  ma- 
gnam inter  (e  ratione  probationis  connexionem 
habeant,  ita  ut  Judex  haud  raro  dubius  bcreat, 
an  adori  juramentum  in  Tupplementum , an  reo 
juramentum  purgatorium  imponendum  fit ; cir- 
ca quod  dijudicandum  accurata  ponderatio 
omnium  circumfiantiarum  fit  prxfumtionum, 
ac  perfonarum  adhibenda  & acumine  judicii 
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utendum , J.  P.  W.  p.  u t.  ^2.  ita  ut  ille,  qui  me* 
liorem  & fortiorem  probationem  adduxit , prae- 
ferendus fit , fin  aequxles  probationes  extent» 
pro  reo  potius  concludendum  Struv.  Extrc.  17. 
tb.fs,  Lauterbach  /.^r.  &Stryk.  (.4.  tie probat, 
add.  Lyncker  Difft.ie  femipUna  prob.  cap.  4.  tb.  3, 
D.  Bochmer  ia  ptr.  EccUf.  lib.2.  t.24.  §.  yj.  Ita  in 
Supremo  Dicafierio  An.  1716.  lententia  primae 
inuantiz  , juramentum  putatorium  reo  impo- 
nens , fuit  reformata  & aarici  juramentum  in 
fupplementum  delatum  apud  On.  Hsberlin  , i» 
jipptnd.  featcut.  Dicafi.  No.  33.  pag,  93»Pf.  ^ np. 

§.  V. 

Quod  (i  denique  omnis  deficiat  probatio» 
quia  res  remotis  arbitris  perara  , vel  non  nifi 
dubia  probatio,  ob  mortem  tefiiura , fperanda, 
ve>  aliz  rationes , & paupertas  partium , ac  t«- 
dium  litium  , &c.  adfint,  tunc,  ad  parcendos 
fumtus  & accelerandum  exitum  litis , ad  Jura- 
mentum judiciale  , quod  pars  parti  in  judicio 
defert,  convolandum  efi,  utpote  quod  deferri 
potefi,  in  omnibus  caulis  civilibus , L,  3.  L.  g, 
L.  n,  L.  34.  dejarefur.  licet  nihil  probatum  fit, 
cum  ille,  cui  defertur,  tefiis  & judex  in  propria 
cauia  confiituatur  , & alter  de  malitia  prius  ju- 
rare debeat,  ac  reus  tum  demum  abfolvendus, 
fi  nihil  probavit , neque  juramentum  detulit. 
Vinn.  Ub.  1.  /cirS.  qMtfl.  42.  Leyfer  mtd.  y. 

Lauterbach dj.  &Stryk. /.  ai.de /Srqsr.  Hinc 
Advocati  ex  ctieniibus  luis  accurate  perquirere 

debent 


384 
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Cap,  Xf' II.  4e  ptramentU 

debent,  an  documentis  vel  tcAibus  Tuam  inien*. 
tionem  probare  valeant , vel  an  non  confultius 
fit , mox  confeientiae  adverfarii  caufara  commit* 
fere  , Stryk.  in  CoUeg.  praS.  ai  iittroinS.  PraJt. 
For.fiS.  3.  §.  6.  ia  mott.  gtaer.  modo  Tuus  adver* 
fartus  talis  fiC  perfona , quae  confeientiae  ratio- 
nem habet , & jufias  Dei  poenas  perjurio  prae- 
ftitutas  timet,  ali^s  enim  fruflraneum  remedium 
foret  & caufae  amiflionem  certam  poil  fe  trahe- 
ret ; Et  ita  in  fententiis  DicaOerialibus  hoc  Jura- 
mentum judiciale  injunflum  in  Uro.  jsg.  490. 
44f. 63^.740»  & denegatum»  old  ab^ 

gefc^lagen/  in  A'i).^p.jd7.3<y9*39f*  f34*iss.fi9. 

667. 742,  p6o,  ppg.  apud  Haebeclinum. 

§.  VI. 

Juramentum  judiciale  licet  referre  , (i  quis 
coniultius  hoc  reputet  L.34.  (.  6.  ^ 7.  de  fartiar. 
adeo  ut  JCtus  Paulus  in  L.38.  de  fareiur.  dicat, 
manifeflae  turpitudinis  & confeffionis  ede,  nolle 
nec  jurare,  nec  jusjurandum  referre,  Lauterb. 
Dt^.  de  retat,  fa^jur.per  totam  ^ licet  nihil  di- 
Aum  in  lententia,  nec  relatio  rerervata,cumipfb 
jure  competat , Laoterbach  Di^  de  retat,  piris» 
jitr.  tA.  p.  n.  it.feqq.  neque  referentem  de  calum- 
nia jurare  oporteat,  L.  34*  /,  7,  de  pirejar.  quia 
> Legibus  haec  elegio  data , neque  ille  audiendu^ 
qui  conditionis  nomine,  quam  tpfe  detulit,  de 
calumnia  velit  fibi  jurari , Lauterbach  de  reUd. 
ptr>  tb,  104.  Secus  de  Jure  Saxonico,  adeo  ut 
deferens  Juramcotum  iibi  relatum  praecife  prae- 
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flare  L.  34-  furejnr.  L.  «.  /.  r.  C.  Je  R.  C, 

nec  illud  iterum  referre  , nec  fuam  intentionem 
alio  modo  probare  queat,  femel  enim  elegit 
V banc  viam  Juramenti , ac  ipfa  delatione  fe  tacite 
cbtulit,  ad  relati  praeflationem,  hineque  variare 
nequit,  cum  omnis  variatio  in  Jure  odiofa  flt, 
Lauterbach  f.6g.  de  jnxt].  ^ in  cit,  Difp.  tb.io6, 
Jeqq.  neque  revocatio  locum  habet , nifi  nova 
fupervenerint « Lauterbach  tb.  103.  Harpprecht 
de  revocat,  jnr.  delati  tb.  3p.  neque  Jus  appellandi 
habet,  D.  Harpprecht  de  appellat,  a /arejar.  /.  rr. 
Lauterbach  de  relat.  /arirjar.  /.  tog.  Interdum 
tamen  ceflat  relatio , fl  Juramentum  refpiciat  fa- 
cium proprium  illius ; cui  delatum , arg.  L.  34» 
f.  g.  de /arejar.  L.  ii^.  i.  ^fin.  ^ L.  13.  /•  rer, 
amot,  vel  (i  de  fa^o  tertii  deferatur  Juramentum. 
& ille,  cui  delatum,  folam  vel  meliorem  rei  co« 
gnitionem  habet,  quam  deferens,  Lauterbach 
Di^.  de  relat.  /arisjar.  tb.  jg.  feqq.  ^ tb.yi.feqq. 
quod  fi  autem  Juramentum  relatum  absque  jufla 
caufa  rreufat,  proxonfeflb  & convi61o  habetur. 
& ^ judice  contra  illum  judicatur,  nec  appella- 
tio  ab  illa  fententia  admittitur,  L.iy.  f.  1.  C.de 
,/rrrjar.  Lauterbach  de  relat.  jHrisjter.  f.  tog.  ^ toq, 
Harpprecht  de  appellat,  a jere/firi  f.  la.  ^ 1 6, 

§.  VII. 

UT.  Juramentum  judiciale  ex  jufla  caufa  re* 
cufari  potefl,  quando  autem  Juramentum  dela- 
tum (ine  caufa  recufatur,  c.fin.  x.  de  Jureinr.  re-  > 
culans  pro  confelTo  & convi61o  habetur , . & G 
C c c cll 


Cap.  Xm,  dt  /WdiMMtif 

cH  reus,  condemnatur,  (1  a^lor,  reus  abfolviuir, 
L.14.  §.d-  1^38.  dt pveiuuL.9.  C.  deR^C> 

D.  Harppr,  Rt^  n.  321.  fe^.  Grollmann  Difp. 
di  ranfaU  Jartijiir.  \Hd.  §.  19.  ppn  tamen  excluditur 
appellatio,  eum  in  linem , ut  judex  appellatio- 
nis cognofeat  & judicet , an  julb  adfuerit  caufa 
recufationis , an  vero  non,  Mevius  p.  6.  dec.idf, 
D.  Haipprecht  de  apptUat.  d Jnri]Hr.  /.  ly.  ^ Dif^ 
deliceatia  enpbytfM/.  itemqnt  ftttdHvt^aluaaudi  coa- 
ceff.  corell.  7-  juflx  recuCandi  caufx  funt.  1)  Si - 
deferens  Juramentum  calumnix  prxftare  nolit, 
£.  II.  C.  de  R.  C.  Grav.  Difp.  de  yntam.  calumn.  c,  4, 
§.  12.  a ) Si  delatum  & revocatum  iterum  de. 
ferat,  contra  allegatam,  L.u.  Mevius  p.  3.  dee» 
30K  Frommann  D^.  de  im^variiuidi  n.4ip.  feqq. 
foL  130.  3)  Si  deferens  non  habeat  poteftatem 
deferendi,  ut  prodigus, mulier,  minor,  absque 
curatore  , Lauterbach  §.  y^.  dejHre]ur,  Aut  4) 
fub  ea  forma  delatum  Ht , fub  qua , falva  pietate 
& honeftate , prxllari  non  podit , L.  f.  ff.  3.  de 
ptrejitr.  ut,  fiEvangelico  fub  invocatione  fandio- 
rum imponatur,  aut  y ) prxditum  nil  operetur, 
hinc  qut  plenn  probavit,  Berlich  p.  i.  conci.  32. 
mutt.30.  Mcwius  p.  3,  dec.  260.  Stryk.  introiu^.  ad 
Frax.  For.  c.  20.  f.  g»  vel  qui  conveniri  non  po- 
tefl,  redle  recufat  Juramentum  Berlich  imm.  37» 
Leyfer  fpec.  136.  mei.  g.  id  quod  in  fententia  oh 
rem  claram,  confelfionem,  inflrumenta,  aliamque 
probationem  denegatum  in  Yro.  36^.39  4.  fSp*  ^ 
P97.fenUnt  Dkajier.  vel  djfadlum  alienumigno- 
lum  alicujus  confeientix  committatur,  L,  n.§.2, 
ternam,  L.34,dtjmtiitr,  Lauterbach  /.  6p,  de  'ft^ 

rfjwr. 
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rejnr.  aut  7)  ille  cui  delatum  alio  modo  inten> 
tionem  fuam  probare  velit,  arg.  r.  2.  fgc.  de  pro- 
bat.  L,  io.  de  jnrejttr,  hinc  IV.  oblatio  ordinaria 
probationis , fein  ®ett»iffeti  mit  befttct# 

tetl/  inter  modos  declinandi  Juramentum  jud. 
redte  refertur,  cum  Juramentum  non  nifiin  uib» 
fidium  & in  cafu  neceflitatis  pedem  ligat,  Harp> 
prccht  m fraS.  Jcad.  i.  c.  s.  tb.  31.  mm,  30'.  fcqf> 
pag.  i8o.  Gtollmann  cit.  Di^.  20.  feqq, 

$.  VIII. 

Juramentum  judiciale  e(\  vel  veritatis,  tbdnit 
(inem  bie^lage  in  fein  Qikmijftn  d^ftboben  mirD/ 
vel  credulitatis , Lauterbach  Difp.  de  ymam.  cr§^ 
«fad.  i»  Coliti.  §.  66.  de  Jurejnr.  n)(inn  einfm 
btefilag  in  fein  £b«ltli(b@eti)iflen,  gBi>l>lb«tt)u|l 
unb  9Si|fcrtfcb.offf  fl<fcb®b<nii)irt)/  ita  ut  in  fa£\i* 
alienis  de  notitia,  credulitate  five  de  ignorantia 
juret,  ac  facilius  prxflari  potefl , 8c  fxpius  uti- 
litatem fperatam  haud  producit,  locum  habet  in 
omnibus  regulariter  cauGs  civilibus  L.  $.  L>  g. 
L.U.  § r.  L.  3^,  de  jHrtfHr.  Lauterbach  ^.6f.  ubi 
exceptiones  itidem  legi  polTunt.  Sin  igitur  hoc 
Juramentum  judiciale  rit^  & legitime  alicui  de- 
latum , tunc  illud  I.  vel  prxflandum  II.  vel  re> 
ferendum « vel  III.  ex  juOa  caufa  recuCmdum 
inter  quas  IV.  numeratur , C, probatio  ordinaria 
offeratur.  Prxftandum  igitur  I.  eft  hoc  juramen- 
tum delatum , neque  b dehtione  jus  appellandi 
habet,  D.&rpprecht  in  Dijp.  deapptU.  d /brrjar. 
a,  Lauterbach  X2ifp.  dt  reiat»  JkwiMr.  ^.  log. 

Ccc  a &qui- 
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& quidem  prxcife  in  ea  forma , qua  delatum, 

L^  3.  f , fin.  cnm  fe^q.  L.  32.  $.  8.  de  JhrejHr.  nili 
quod  judex,  maxime  (i  partes  circa  illam  for- 
mandam difpucent,  illam  ad  certitudinem  redi- 
gat , Carpzov.  in  Proceff.  tit.  ii.  «irt.j.  num.  no.  ^ - 
feqq.  Hsque  ad  finem  ^ p.  i,  C.  if.  Dtf.  Por,  9.  Faber 
in  Co(L  Sabaud.  lib,  4.  t.  r.  Def»  10.  Ludovici  in  bec 
©nleiUin^  jum  Civil  - Procefi  c.  §.  14.  hinc  in- 
terdum non  nili  fuper  uno  punao  defertur,  ra- 
tione aliorum  probatio  ordinaria  fufcipitur , vef 
per  inflrumenta  ac  confedionem  probantur, 
Czrpzov.  in  Procejf.  tit.n.  art.i.  n.  30,  LeyCerfpec» 
J3f.  med.  7«  Non  tamen  fuper  uno  punao  telles 
producere  & hoc  Juramentum  judiciale  (imul  de- 
terre licet,  Berger  iff  OrcoROi». /Mr.  lib. 4.  tit.af, 
§,f.not.t3.  fed  tunc  judex , omilTo  jurejurando, 
examen  teflium  decernere  debet,  Leyier  fpec,  37, 
med. 6.  Infuper  (latim  prxflandum  e(t,  L.j.  f.fin. 
dejmejur.  uti  in  Supremo  Dicaderio,  prxviaavi- 
fatione,  juris  ed,  nili  v.  gr.  pofl  meridiem  de- 
mum per  interlocutoriam  imponatur,  tunc  al- 
tera die  mane  prxdatur , vel  nifi  ex  alia  juda 
caufa  brevis  dilatio  concedatur , vel  H partes  ab- 
fentes,  & tamen  injungatur,  ut  in  perfona  prx- 
detur , Lauterbach  fi.  6p,^  fi,  70.  de  jnrej,  vel 
nid  certus  terminus  in  juribus  provincialibus 
prxditutus,  ut  in  Saxonia,  Stryk.  introdMS.  ai 
frax.  For.  c,  20.  §.  6. 

§.  IX. 

Ille  tamen  , cui  Juramentum  judiciale  de- 
fertur, petere  potcd,  ab  adverfario,  ut  prius 
- de 
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de  malitia  juret,  alias  negligitur,  L,r4.f.4.L,s7» 
de  jurejHr.  Lii-  $.  i.  rer.  amot.  l.  g.  C.  de  R.  C.  Carp- 
20V,  p.j.C.  12'  dcf,  23.  quales  fententiae  Juramen- 
tum malitiae  injungentes  proflant  apud  Haeberlin 
No.  740.  ^ ggi.  Cxterum  fi  adverfarius  delatum 
fibi  Juramentum  acceptaverit,  &pure,  HmplicU 
ter  & absque  conditione  in  fe  fufceperit,  Me- 
vius  p.  6*  de  167.  Mulier  ad Stmv.  Exerc,  17,  tb.32. 
Iit.  e.  not.  2.  deferens  illud  revocare  & ordinariis 
probationibus  uti  nequit,  D.  Harpprecht  DM,  de 
revocat,  ]nram.  delati  /.p.  40.  cum  quodfemel 

placuit,  deinde  reprobare,  & contra  proprium 
hdlum  venire  nequit , L.  g.  L12.  $.1,  C.  de  R.  C. 
nifi  novx  probationes  Aipervenerint,  L,  11.  C.  de 
R.C.  vel  alia  jufta  caufa  fupervenerit , vel  metus 
per/urii  doceri  queat,  Lauterbach  f.dg.  D Harp- 
precht cit.  loc.  Mevius  p.  a.  dec,  sg.  nec  ille , cut 
delatum,  femel  rufeeptum  referre  potefl,  contra 
naturam  conventionum,  /. C.  de  O.  ^ A.  nam 
per  acceptionem  litigantes  quodammodo  conve- 
nire dicuntur,  Lauterbach  de  relat.  jur^jfir. 
tb.  2e>  ^ ff.  quod  (i  autem  praeditum  Velremi& 
fum,  cedit  pro  jufla  probatione  /.f.  $.3,  l.  ii.  §.  3. 
de  jurejur.  & pro  jurante Judicatur, de 
jureiur.  compenfatis  exp^nfis  Carpzov.  Dec.  46, 
D.lHarpprccht  de  expenf.  vi3or.  prafi,  jurejur.  ad» 
fud.  vel  compenfand.  23.  feqq.  ita  ut  celTetappel* 
ktio  vid.  c.  g.  (f.2o.  D.  Harpprecht  de  appeli.  d jit- 
rejttr.  §.  d.  6^  12.  neque  prztextu  perjurii , nec 
propter  noviter  reperta  indrumenta,  fententia 
retra^ari  queat,  /.r.  C.  de  R.  C.  L 31.  de  jurejur» 
Lauterbach  7/,  de  jurejur.  D.  Harpprec^  Ctmf» 
Ccc  3 Nov. 


Cap.  XPllf  de  Jnramtntii 

fov.  ij.  n,6o.ftqq.  Scryk.  incautel,  ]Mram.feQ.3. 
c.  2.  cfl/.  3-  P^g-3t3’  ^ 0-  4-  c.  7-  pof.  II.  n.  if3, 

feqq.  pag.  634..  uti , ob  ordinariam  probationem  f 
denegatum , noc^  jut  flbgcfc^jlagen , in  AYo. 
dpd.  ^ud  Hzberlin.quod  fi  tamen  probationem 
aggreUus  eft,  fed  defecit  in  probatione,  hoc 
ipm  tamen  nullum  przjudicium  fit,  quo  minus 
ad  Juramentum  recurfus  pateat , Mevius  p.  d. 
ite.  i6s.  Stryk.  introdiS.  ad  Prox,  Far.  c.  20.  /.  8. 
^ in  HfH  moderno  $.  2f  de  jHram.  Frommann  de 
jure  variandi  c.  3.  n.  42^.  confer.  Mevius  p,6,  dec» 
%4j.  Ex  juramenti  vcr6  eledlione  6c  acceptatio- 
ne infertur  probationum  abdicatio,  ita  ut  recur- 
fus  pro  prxclufo  habendus  fit,  neque  pofl  acce- 
ptatum Juramentum  ordinarias  probationes  am- 
plius offerre  queat,  arg.  /. C.  A 0 Carp- 
zov.  p.  f.  e.  !2.  dtf.  4.pg  C.  14.  def,  14,  © 1/.  ^ ia 
Pivcejf.  tit.  II,  art.  f.  n.  11, 

§.  X. 

Haud  rar6  imponitur  quoque  Juramentum 
maniferiationis.y  de  quo  legi  poffunt  fententiae 
Dicafleriales  apud  Hzbertin  in  No.  276,  tgSf.  ^ 
1162.  vel  per  modum  jddicialis  juramenti-,  licet 
nihil  probatum  fuerit . vel  per  modum  jura- 
menti purgatorii,  ob  fufpiciones,  D.Harpprecht 
Conf,  aov.  6f.  ».  220,  feqq.  Schbpff  Dec.  t.  a.  i/.fqq. 
Dec,  2sp.  n.  7.  ^ 8,  Dec.  78f.  n,  23,  Et  quod 
Juramentum  calumniz  generale  in  fecunda  quo- 
que inftantia  deferri  8t  denegari  queat,didum  eil, 
in  c.ip,f.6,  6cdocctNo,7S3.  lojo.  apud  Hz- 

■ berlin. 


Digilized  by  Google 


391  . 


aUommqHe  ptobatibnt  ^ M/h. 

berlin.  add.  J.  P.  W.  part.  i.  fit  26. 
jOrbn.  p././o/.^.  6^  ?7>quod  fi  autem  unus  jura- 
mentum calumni*  deferat, alter  Juramentum  ma-  . 
litiae  exigere  nequit,  cum,  quj  alteri  Juramentum 
legale,  jure  permittente  defert,  calumniari  haud 
prefumatur , fed,  fi  velit , alteri  juramentum 
calumniae  generale  itidem  deferre  poteO,  ita  ut 
iiterque  Juramentum  calumni?  deinde  praefiare 
debeat,  Orav.  Dijp.  de  jnram  calnmnu  c.  4.  /.17. 
esf  ip.  Joh.  Sam.Stryk  in  melttmat.  junm.  ft3.  f. 
c.2.(.i7.  Noftra  Dec.  Juramentum  malitiae 
locum  habet,  ubi  malitix  fufpicio  adefl  (einl^ptl 
Nc  c.  2,  f.fia.  de  jNrrjNr.  calumn.  in  6to» 

I.  P.  W.  p.  I.  tu.  27.  Mevius  p.  4.  dec.  264, 

Unte  fufpicione  bene  remittitur,  Leyfer^rc.r^P, 
med.2.  & locum  habet  in  multis  cafibus  recenfi* 
tis  a Lauterbach  §.  sg.  de  \uram,  Grav.  de  \Hram. 
eakmn.  p.  26,  uti  quoque  ob  interventionem, 
Brunnemann.  in  Proceffi  CMl.  c.  ij.  aum.  6.  Stryk. 
introdnU  ad  Prox.  Por,  c.  13.  (.  g.  Schccpff  dec.  346. 
V.  S.  & nominationem  authoris  locum  invenit, 
Stryk.  c.Le.  13.  $.  3»  vel  fi  refeidio  conclufionis 
petitur  ob  novam  probationem  J.  P.  W,  part.  i. 
tit.  fo.  §.  Unb  foDen  tc.  vel  fi  dilatio  petitur, 

J.  P.  W.  part.  I.  tit.  21.  /.  fin.  Sic  in  Dicafierio 
Juramentum  malitix  fxpius  impolitum  Nto.  p6, 
610.  664.  7^3*  & denegatum  Nm.  to$.  Psj.ppo. 
^ Mro.  loyp. 
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GAP.  XVIII. 

Agit  de  oculari  infpedione. 

SUMMARIA. 

$.1.  Tradit  ocularis  infpe.  I cujus  fumtibus  fiat , 
Qionis  requifita  8c  ubi  | s.  Exhibet  formulas, 
illa  maxime  opus  fit,  8c  1 

§.  I. 

PEr  ocularem  infpeflionem  itidem  Bt  probatio, 
& quidem  plena  & optima  regulariter  Schei- 
nero.ndii^.  de  ocuL  infpea»  ib.4S.fqq.  Hertius ^ili 
Difp.f.  4u  (eqq.  ubi  declarant,  maximi  vero  illa 
opus  efl,  in  litibus  rervitutes&  zdiBcia  concer- 
nentibus Ord.  Dicafl.  part.3.  tit,  18.  /.  u & de- 
cernitur , per  interlocutorbm  tunc  demum , B 
res  exigat  L s»  /•  1.  fin,  reo.  Ord.  DicaA.  part.  3. 

, at.  18.  2.  Bocer  Ci.  6.  Difp.  26.  tb.  8.  ^ 16.  B.  D. 

D.  Scheinemann  in  Difp.  de  oculari  infpe3ione  tb.  6, 
8.  ^ 4f.  Et  fi  folennis , folennet  .^of(jCrid)tl. 

, ^Udenfd)ein  / committitur  tribus  AffelToribus 

proxime  habitantibus,  ex  tribus  Scamnis,  unii 
^ cum  Secretario  Ordin.  DicaB.  part.  3.  tit.  ts.  jf.  3» 

Bocer  Cl.  d.  Difp.  26.  tb.  28.  B.  Dn.  D.  Scheine- 
mann  in  Difp.  de  oeniori  infpeQione  tb.  10,  Sin  mi- 
nus folennis,  fequenti  modo  pronuntiatum  ;(tn 
otbentf.  Sluaenfcbein,  burcf)  bic«V*!dicafterialiter 
befteDenbe  CommiiTarios , mlf  beap/ 

biflUr  o|>npart(><pif(^i«^flu^Q3erfI(inW5cn,  Quf 
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Jtoflen  Ui  Nun,  eingtio§en  tvetben  foBe,&  tunc 
interdum  ad  minuendos  fumtus,  «b  uno  AfTef- 
fore  vel  Commii&rio  peragitur,  pro  re  nata  d( 
difficultate  litis , uti  failum  in  Dicafierio  t(il 
i).Jun.  A.  1714.  &t>en  16.  Maji  1716.  N0.1123, 
6^  u6s.  dc  A.  1745.  IXn  1 3.  Sept.  Petitur  ut  plu- 
rimum pofl  litem  conteflatam,  ut  fpecies  proba- 
tionis ; Bocer  Cl.  6.  Dijp.  26.  tb.  20,  ubi  th.  2t.  cnm 
ftqq  aliquot  affert  limitationes.  Sed  tamen  etiam, 
publicatis  atteflatis , peti  potefl , Brunnemann 
in  Procejfk  Civil.  c.  22.  niun.  2.  Stryk  in  Difp,  de  pro»  • 
bat.  pr^at.  mei  c.3  n.so.feqq.  & poft  concludo- 
nem  io  caufa,  J.  P.  W,  p.i.  fit.  fi.  ibique  Piebff 
prt.  I.  tb.  iif.  D.  Scheinemann  in  d.  difpnt.  tb.  g» 
D.  Hertius  de  oca/.  tHfpe3.  $.  33.  ^ 3^  im6  eriam 
poft  rem  judicatam  D.  Scheinemann  diS.  /oc* 
Brunnemann  inProceJf.  civil.  cap.22.  f.22.  & prae- 
fUtum  juramentum  judiciale  Scheinemann  fi.)?. 
<it.  difp.  6t  peragitur,  in  praerentia  partium, 
qux  citandz  & audiendx  funt , quatenus  opus 
eft,  & ad  rhombum  facit,  Ord.  Dicaft.  pdrt.j,' 
tH.  18.  jf.  I.  ^ 8.  J.  P.  W.  part.  I.  tit.  fi. 
ftmb.  JSau^Ocbnungpag.  9.  Oetinger  de  fnr.  ^ 
controv.  limit.lib.2.  cap.7,  m»w.;..B.D.  D.Schei- 
aemann  in  d.  difp.  tb.  46.  ubi  nonnullas  exce- 
ptiones affert,  Hertius  /.  36.  'Interdum  vel  i 
partibus  privatim  • vel  publice  H Commiffario 
lehnographia  conficitur,  ailisque  adjungitur  Re- 
teff.  imper.  voviff.  de  An.  16^4,  §.  QBann  um 
Brunnemann  in  Proce^  Civi/i  c 22.0.11, 
D.  Scheinemann  di8.  diJp.  tb.  27.  de  oculari  infpe» 
Biooi,  Deinde  in  proximo  DicaAcrio  relatio 

Ddd  ^ defu- 
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dt(uper  iit,  hinc  in  illud  tempus  diiferenda,  ubr 
infhntSeiiidnesDicaiieriales,  ita  ur  omnia  adhuc 
fiht  rri' recenti  mendoria  Ord;  DicaiK  pari,  3.  tit.18, 
f.  8 i Et  urplurimum  decernitur , ■ ad  petitionem 
partium,  uti  in  No.  1 J7.  interdum  vero  ex  offi- 
- cio  Judicis,  cum  Judici, fine  infpcAionede  qua-  . 
litate  loci  confhre  nequeat,  J.  P.  W.  ptrUu 
flr.  p.  prv*  fecundum  No^  72.  & 47^«  & tunc  utri- 
usque  parcis  fumtibus  tit;  vel  R communi  con- 
fenfu  petitur,  utriusque  partis  fumtibus  itidem' 
fit  No.  3 14.  & 844.  Hertros  f.  40t  di3.  Difp.  priori 
autem  cafu,-  fi  ad  inftantians  partis  permittitur, 
expehfis  petentis  (ufcipitur  J.  W.P.part.i.  tit.fr. 
Ord.  Dica(\.  part.  3.  tit.  18,  /. /ia.  D.  Scheinemann  . 
tb.  f,  HertiUf  /.  40.  quales  lententi*  proftant  in 
No.  1 74.  & 6 1 o.  Et  porro  bene  fa£mm  «ffe  fci- 
S)us  in  caufa  Sttltiod)/  contra  ©dtnttfpAt^  / Dtlt 
26.  MartH  1708.  & btn  ao.Marrii  1709*  No.  980. 

& I017.  ubi  quidem  fententia  definitiva  lata, 
nili  quod  punctus  colledhtionis  denuo  ulteriori 
disquiGtioni,  btjfetct  Untetfud)ung/  exefficio 
refervatus  fuerit.  Et  quidem  vel  principaliter, 
ut  fola  ocularis  infpedlio  fiat,  vel  incidenter,  fi 
tellium  examini  vel  lapidum  elevationi  annefla- 
tur,  D.  Scheinemann  tb.  y.  LmJ.  Difp.  Hertius 
^.78.  quo  cafu,  fi  cefles  fimul  examinandi,  pe- 
titur etiam  Commifiarius  , & examen  tellium, 
ad  articulos  Sc  interrogatoria  Ord.  DicaA.  part.' 3* 

Iit.  18.  /.#.  W f*  ^ pr*fcBtem  de- 

ducendi funt  Ord.  DicaA.  part.  3,  tit.  18.  ^.4-  fi 
6,  Jus  Prov.  WUrt.  part.  i.  ti1.  f1.  §.  Uni» 
Dtdtr,  confer. 

p.  fi. 
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p.  fi,  §.  ^ann  Iwnn  k»  D.  D.  shetnemann  tb.4r. 
' neque  igitur  ante  ocularem  inrpe^Honem  exami- 
nandi funt , prout  male  referunt  D.  Brunnemann 
& Stryk.  docente  D.  D Gra(To  m Differ,  J.  C ^ IK 
(.  4.  Interdum  juramentum  malitis  injungitur, 
-No.  610.  & ex  juHa  caufa  fecunda  decernitur 
ocularis  tnfpe£Iio  Hertius  §,  34.  Ita  quoque 
sflimatio  sdium  per  peritos  sfUmatorei facienda 
•eft  juxta  Ato.  lor/. 

§.  n. 


• Formula,  (i  flatim  oculans  iofpeflib  necefliu 
ria,  neque  absque  illa  in  caula  procedi  poted.iu 
^formanda  ed,  neDicaderium  frudra  nocetur  8c 
.afla  fuperflue  legantur : 

^pun£Io  legitimationis  , recenbtttn  Fa6tis,  ttt^ 
■judificirten  Formalien,’  ibdte  ^nunmtljro  dn 
lieme,  bQ§/  nod^Sfnlcftungbtr^edjWl. 
©rri^ttl^iOrbnung/ bie  Appelfation0/  Afl<n  iu 
'bcrlefen/  unb  barum  lu  bitten  mdrt  ;'<tnbtemeilM 
obee } ' in  biefec  ®tdn|  # unb  «©frUtigleiI , 

'bl)mn69lid^,  oI)ne  Sfugetifcticin  unb  ^Jj^ebun^ 
0tcinc , ctn>a3  fruc^)tbatlicb<g  ^^iu#'t'e|i„u4b 
. barinnen  , bo§  bet  .&erc  9U(&et  aqiid.fo(*rt 
: untcrldflen , unb  aflju  fircilig  “ 

.'Urtbel  gcfibrUten , eb«n  bie  , 

/ roel(^)e  iu  biefe?  Appellatiqn 
. geben ; W finbtt  App? 

. ' gemtiligtt , um  in  feinenSiedfeli 
' ju  roerben,  elncn,iu'fetncrtr  .i 
‘ 0iea  bet^aeben  untntbel)tiic^eo 
Ddd  1 
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fl(^  ou^nubitta.  Un&  mdlcn  ouf  6i<fc  bi< 
KDiitcfU^e  =3)etlefun9  tier  Adcn  ^emlal)lett  unn6#  ^ 
f^ig , ini)cme  in  Der  ^oupt^  0ac^,  t>or  einge# 
nommenem  2iugenW>ein/  nic^>t  fortjuPotnmen/in 
Der  ^ocDfurfK.  J^of#  OrDnung  aber  foU 

cfoen  b«ir«»nli^  berorbnet  i|l , bag  ein 
J6bl.  Dicaftcrium  nic^t  umfonjl  aufjubalten,  unD 
mit  t>ergebU(ber  2(blefun«  ber  Aften  ju  befcbweb^ 
ren  fepc/  al^  tt>iB  Appellant  on  €uer  ®noben/ 
Exccll.  ^errUcbfelfen  unb  ©rofgunflen  fein  un^ 
tertb<inl9/retbni(be«  ^Sitten  babin  biemit  ergebe» 
tajfen , bie  A^a  Appellationis,  nacb  SKafoab  bet 
^of#@eri(b«#Orbnung  pan.  3,  t.g,  /.a.  anflatt 
bet  Appeiiation^^^Iog,  fur  Mrlefen  anumebmen 
«nb  dnen  folennen  augenfebein  unb  erbebung  . 
*ber  ©teine,  in  @nnben  unb  ^ocb9<ncigt  ju  er^ 
fennen , defuper  implorando.  Appellatus  deinde 
excipit,  quae  utilia  & necelTaria  fibi  efle  credit, 

& petit , n juftas  habet  caufas ; ®en  ^ugen^ 

fcbein/geflallten^acben  natb/  objufcblagen/  unD 
- ben  Appeiianten  )u  recbfmd§iaer  unb  ber  ^ofge^ 
ticbt<ifOtbnung  conformer  ^onblung  aniu»^ 
(en/  & eventualitcr  adjicit  ? ®ie  Afta  AppeiJa- 
^ tionie , fJntt  ber  Litis  Contedation,  oor  Mrlefdt 
«njunebmen,  unb,  ouf  be«  Appeiianten  ^ojteii 
, ,unb  ©efabr , glei<btt>ob(en  iben  SJugenfebein  ju^  . 
«Pennen/  weilen  er  in  benen  Ovecbten,  ate  einr 
fpecies  probationis  fftr  favorable  ju  CUbien.  Sub 
Imploratione  folita.  Quod  fi  autem  in  Repliei» 
fc  Duplicis  demum  ocularis  infpeAio  petitur, 

▼el  ex  officio  decernitur,  tunc  ex  ilht  ratione, 
adla  jam  pneledU , nihil  aliud  petitur, 

, guain 
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quam  ut  ocularis  infpc(^io  folennis  , vel  mirRi* 
folcnnts  decernatur,  quo  polleriori  cafu  etiam 
Commiflarius  fimul  nominari  & pro  ejus  conHf' 
matione  implorari  pote(l,modo  ordinario  fupea 
tecenfito  ^ Et  alter  hoc  quoque  cafu  reponit, 
qu*  neceflTaria  & profutura  (ibi  fperct , deinde 
les  per  intcrlocutoriam  decernitur.  Uti  fadlum 
An.  I7I4*  ben  to,  Jun.No.  »198.  in  cauraAppei* 
lationis  ppn  0nitfgarbt/' 3erenu'a2ReU 
ftngetn  ^of^^auaern^  ixldgcm  Appellanten, 
9lol)ann  ©>rij}opl)  5®D^Iern/4)«>c()fur|il. 
0ilber^€dmmerIing  unb  Conforten , ^efing(en> 
Interveniemcn  imb  Appellatcn,  hoc  modo:  3« 
por  dbgelefcncr  AppeHationg#©acbc  bon  ©tutt* 
gitrbf/  jmifeben  ecnielbtcn^orf^eijenfepiib  fofbe^ 
berijl  bie  Adta  Appellationis , flatt  bec  Gravato^ 
rial-  ^log  unb  Litis  Contel^ation  , fiif  betlcfCB 
angenommen,  unb  i)l  bflrauf  bcr  gebettene 
{Kidbterlic^e  Siugenj^ein  ccfanbt/in  punaobttf^ 
bcgcl)tt<n  fernmn53we|fe«  obet  bcr5Sef(beib/:c. 

• Et  A.  1716.  btn  <6.  Maji  in  caufa  Appellationis 
bon  2Dein|pcrg/  ber  Commun  J^orefen, 
^tldgern,  wacp^55<flflgfcn/ Appellattn,  tbibe- bic 
Pmbriicbe  SIbdiebe  0ci)bolbifcbe  6rben , 
i8ef(flgtcn,9racb?^ldgctn  Appellaten ; No.  1 168* 
hoc  modo : 3n  jubpt  nbgelefencr  AppellatMwiiir 
0ocbe  bon  '3®cinfperg,  tbtfbm  biemit  bic  A£ta 
Appellationis fur  bcriefctt  'angcnommcn,  unb 
Wrfe  0acbr/  fotbobi  bcr  Formalicn  nte  Materia- 
lirn  balben  iu  0(briffren  )u  berbonblrn/  bon  6, 
.ju  e.SBotbenberabfcbkbct,  unb  »0  barouf,  ra- 
-tione  gebdUntn  .^(tbcife^/  in  eventum  forber^ 

Ddd  ) fin 
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eiti  Jg)of#®cric^)tli(!)et  Stusenfc^eln  effctwet,  fo 
bann  txctveiure  ^efc^ei^/bag  mi  be^be  ^l)(Uic« 
Quamvis  in  cauHs  Appellationis  pon  CctltV  / 
fjen  ait^ann^  3<C9  ^epplern,  QJeFIagten  Ap- 
peiiamen  , contra  ipanntf  ^OFartin  Q^cimtnettr 
^Wgern  Appellatcri/  An.  1714.  ben  Ij.jun.  pe- 
titae ocularis  infpedlionis  nulla  fadta  fuit  mentio 
in  fententia  ex  eo,  quia  probatio  jam  fub  fe 
comprehendit  ocularem  inrpedtionem,  tanquana 
fpeciem  probationis,  hincque  fuffidt,  (i  in  De- 
' creto  DicaAeriali  Commiflionis  ocularis  infpe- 
dlio  Commiflario  fimul  committatur.  No.  1123. 
Ocularis  infdedlio  neceflaria  quoque  eft,  fi  da- 
mnum permanens  in  cafu  vulnerationis,  ae(\i- 
mandum  H.  G.O.  p. i.fol.40.  ^p.  3.  t. 20.  Equi- 
dem ii  Medicis  & Chirurgis,  Bocer  cL  4.  Dijp.'f. 
tb.34.  ira  ut  jurare  debeant,  fi  id  petatur,  Schei- 
nem.  cit,Difp.  f.30.  Hertius  jSfl.  Difp.  f.  33.  conf« 
tamen  c,  13.  §.  n.  D,  Grafs  de  jure  gT  modo  ta» 
xandi  jnrisd.  p.  t.c.  7.  a.  6f.  qualis  infpedlio  chi- 
rurgica & malx  curationis  decceta  ,inNo,  1127, 
' ai{7.  dC  ii99> 

CAP.  XIX. 

Dc  Sententia,  ejusque  conceptio-, 

nc  & cxecutionc. 

SUMMARIA. 

t.  De  modo  votandi  in  I a.  De  relationibus  uit. 
cauiU  viva  Voce  traSa-  j ).  Namaum  Airefloruni 
tis  dc  i Cc  quid  i«  judicando  ro* 

‘ r . . . fpicienduna 
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’ fpic^iidum  proponit»  ad< 
c«to  Rcfcripto  de  Anno 
1 660,  de  obfcrvandis 
Rccelfibus  Ordinum  Pro* 
vincialium. 

4.  In  fpecic  in  caufit  in* 
juriarum. 

EfFcflum  dcvointirum 
explicat. 

{.  6.  Rationes  decidendi  vcl 
confilium  exigit  & deju* 


ramento  calumnite. 

J.  7.  Dc  .Sententis  conce*. 

Scione agit  8c  addit,  (juod 
eclaratoria  in  feriptis 
petenda,  cum  formuU 
petendi , 

^■8*  verA  de  afllgnatione 
terminorum  folrcndi  tax  t 
demque 

$.  9.  de  exeeutione  aguot. 


§ . I. 


SI' oralis Praceflbs  ad  Hnem  perdudlus  &in  cau* 
fa  fubmiffuin,  quamvis  interdum  ex  officio, 
fi  juOa  adefl  ratio  & lis  (atis  inffiu£Ia;  canfa,pro' 
oonclufa  in  contumaciam,  accipiatur,  GziUhk  ii 
obf.  107,  n.  2.  Brunnemann  i»  Procejjk  Civili  e,  26^ 
imm.  4.  D.  Boehmer  i»  di^p.  de  j«d(ce  proced,  ex 
offic.c.4i(,p.  Mevius  p.f.  dec.^ta.  proutfa£Ium/ 
in  fententtn  No.  1 14. 8(  667.  & intercum  incort*^ 
fomaciam  quoque  lententia  publicatur  No.  48  r» 
quod  li  autem  caufa  immatura  pro  conclula  ac> 
ceptata,  appellationi  locum  dat  Mevius  part.  f. 
Jec.239.  tunc  claufis  januis  & in  abfentia  partium 
Advocatorum  & Auditorum , ad  votandum  fla-' 
tim  properatur  & Dominus  Judex  DicaileriaHs! 
' unum  AiTefforem  pofl  alterum , ad  votandum: 
vocat.  In  quem  finem ut  eo  expeditius  omnia: 
procedant,  AfrcfTorcs,fua  protocolla  privata  feri- 
bunt  & momenta  caufx  notare  folent  & debent; 
Ord.  Dicad.  part.  i.  Ut.  3.  jf.  2,  Primum  femper 
votum  fect  ,:  Primas  ia  Scamno  etuditDrum,  cui< 
i . ■ ' ' pro* 


/ 
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propcerea  A6la  Appellationis  pridie  ejus  juridicae 
ad  perluArandum  domi  mittuntur,  ut  eo  fecu> 
rius  caufa  decidi  queat,  hincque  fatpius  Advoca- 
ti moniti  funt,  ut  mature  legant  A6la  , ne  pri- 
mus votans  in  perfcrutatione  Afrorum  impedia- 
tur,  ficque  curfus  juditiae  retardetur,  juxta  De- 
tum  Dicafteriale  de  Anno  1714.  beti  9.  Jun.  No. 
XVII.  in  Append.  Hxberlin.  Hocque  abfoluto . 
primus  in  Scamno  Nobilium  Tuam  (ententiam  di- 
cit, tertium  votum  fecundus  in  Scamno  erudi- 
torum & quartum  fecundus  in  Scamno  Nobilium 
8c  fic  deinceps  alternatio  continuatur,  donec  ali- 
quis in  Scamno  Nobilium  fuperlit,  illis  vero  de- 
ficientibus, in  Scamno  Eruditorum,  qui  omnes 
fimul  funt  Confiliarii  Serenillimi  afluales  (ive 
Judiciales ; ex  ordine  receptionis , & tandem  in 
Scamno  Ordinum  Provincialium  ex  tempore  re- 
ceptionis vota,  (ub  brevi  allocutione  Domini  Ju- 
dicis Dicaflerialis,exponuntur  Ord  Dicall.  part.  3» 
tit»  24.  f. 2,  Deinde  conclufum,  per  unanimia  vel 
majora,  per  Dominum  Judicem  Dicaderialem 
pronuntiatur,  & ^ Secretario  fententia  concipitur 
8c  praelegitur , ita  ut  fi  ^id  minus  re^e  poli- 
tum (it,  illud  mutari  pomt  Ord.  Dicad.  part.  i. 
UU  4.  /.  II.  ^ part.  3.  tit.  24*  f.  I.  Interdum  ta- 
men, ficaufa  gravis,  difFufa  & dubia,  & AlTef^ 
fores  nonnulli  fententias , ex  jufla  ratione,  mu- 
tent & difcordes  fint , bina  vel  trina  vice  vota 
rogari  pofTunt . 8t  debent , donec  certitudo  adiit 
Ord.  Dicafl.  part. 3.  tit.  24.  §.  17.  Mauritius  in  Di^. 
de  |n4  Imperial.  jiidico  tb.  24,  Sin  autem  vota 
paria,  tunc  Dominus  Judex  DicaQerialis  majora 

facit 
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facit  Ordin.  DicafL  part.  t.  tit.  7.  jf.  f.  ^ part.  s,' 
tit.  74.%.  14.  & tandem , apertis  iterum  januis  & 
vocatis,  per  pedellumv partibus,  fcntentia^Se* 
cretario , in  pleno  confcfTu , publice  praelegitur 
& publicatur  Ordin.  Oicafl.  part.  3.  tit.  74  $ if. 
Jus  Pfov.  Wiirt,  part.  1.  tit.  6.  §.  jum  ^icbeti# 
feen  IC.  pag.19.  ^ tit.  5^.  §.  bann  tc.  ibiqne  ia 
Different.  B.  D.  D.  Lautcrbach  part.  t.  tb,67-  ^ la 
differ.  /.  Civil.  ^ Hamb.%.16»  id  quod  fecus  ert 
de  Jure  Civili  & Canonico,  ubi  Judex  ipfe  fen-- 
tentiam  ferre  & de  fcripto  recitare  debet,  L.76: 
de  re  ]Hd,  t.t.  defent.  ex  pericalo  recitand.  c,  fin.  de 
re  jadie.  in  6to.  B.  D.  D.  Lauterbach» 9.  fit  Stryk, 
in  hJh  moderno  $.  ir.  ad  tit.  tt.  de  re  judic, 

§.  n. 

Quod  fi  autem  poft  legitimationem  & nar- 
rationem faflorum , res  ad  procefTum  in  fcriptis 
peragendum  , per  interlocutoriam , remifia , & 

. fcripta  ex  utraque  parte,  in  duplo  porre£>a . fic-  . 
que  ad  finem  procelTus  perdu6ius , tunc  ii  Do- 
mino Judice  Dicafieriali , per  Decretum , a£fa  uni 
cx  Literatis  Alfefibribus  mittuntur,  Winter^e 
Affeff.  part.  1.  c.  7.  n.  ff.  & relatio  ipfi  injungitur  ' 
uti  f^upra  cap.  7.  §.  3.  di£lum.  Interdum  correfe- 
rens,  utplurimum  literatus , interdum  tamen, 
pro  qualitate  caufarum,  v.  gr.  fi  caufa  finium 
prxdiorum  , rationum , fimiliumve  decidenda , 
exfcamno  quoque  provincialium  adjungitur;  & 
deinde  certo  die  prxftituto  Ord.  Dicaft.  part.  3. 
tit,  74.  jf,  a.  referens , in  pleno  ConfelTu  Dicafie-  - 

E e e riali. 
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riali,  ex  A6lis  relationem  fuam  proponit.  Tuum- 
que  votum  addit , & correferens , H conflitutus, 
fecundo  loco  votum  dicit,  poHea  autem  reliqui 
AlTelTores,  in  ordine  fupra  recenfito , vota  fe* 
tunt  & conclufum  a Domino  Judice  Dicafleriali 
pronuntiatur,  fin  deinde , poli  fa£lam  legitima- 
rionem,  oraliter  incaufa  lubmilTumi  uti  cap.is, 
/.  f.  deducium , fententia  eodem  modo  publica- 
tur. Nam  nunquam  a6la  ad  confulendum  hic 
mittuntur.  De  modo  referendi  lege  Bocerum 
Clajf.  3.  Difp.j.  tb.  30,  cum  feqq.  &Befold.  DiSp. 
de  modo  referendi  pve  votandi  in  cauf.  civiL  tam 
prima  quam  fecunda  inflantia  per  tot.  \^interum  de 
ajfeff»  part  2,  c.p.  num.30.  pag.  431.  usque  ad  p,  4j^. 
ubi  tres  relationes  exhibet  Dicafleriales  & quar- 
tam fuppcditat  Refold.  ht  Confd.  227.  & quintam 
C.  230.  nec  non  fextam  Mauritius  ConJiL  Cbil.  ^ 
Tkb.  28.  neque  quis  forfan  hic  aberraverit,  fi  mo- 
dum in  Camera  Imperiali  ufitatum  obfervaverit, 
de  quo  legi  polTunt  Klockii  & Deckherri , Hoff- 
manni,  Thulemarii , Relationes  Cameralest  nec 
non  Meichsneri  Dec.Camer.  & Adriani Gylmanni 
Synpboremata  Supplicat.  CameraL  On.  k Ludolf. 
tret  Tomi  Dec.  ^ Confultat.  Porenf.  Cameral.  Dn« 
Uffenbach  de  Jud.Imp.  Aulico  in  fine  adjeS.  relat, 

§.  HI. 

Ut  autem  fententia  valeat,  requiritur  certus 
numerus  AfrefTorum,  & quidem  , fi  interlocu- 
toria  ferenda,  ad  minimum  fex  & ad  definitivam 
o£lo,  Ordin.  Dicad.  part.3.  Ut,  24.  §,^  Winter 

da 
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dejjfejf.  part.  i.c.7.  nnm.4s.  prout  etiam  juris  in 
Judicio  Imperii  Aulico  UIFenbach  de  jHd.Itnper. 
jdnl.  C.6.  fnbf.  y.  n.ij./b/.  32.  & Camera  Imperiali, 
& certus  quoque  numerus  AlTeirorum  ibidem 
necelTarius  cft , BIum  in  Procejf.  Cameral.  tit.  7f. 
nnm.  jd.  Et  in  judicando  ante  omnia  debent  rc- 
fpicere  ad  Jura  dc  Ordinationes  Provinciales,  po- 
tiliimum  ad  Ordinationem  DicaHerialem  alias- 
que  confuetudines  honeftas , fi  probentur,  & 
hifce  demum  deficientibus,  fecundum  Jus  Com- 
mune judicare  Ord.  Dicall.  part.  i,  tit.  9.  pflg.30. 
^part.3>  tit.34.  f.4>  P-  J-  P-W.  p.  i. 

tit.  2.  Uti  quoque  RecelTus  Ordinum  Provincia- 
lium, £anb/^a9«^?fbrcbicl)C/  in  judicando  ob- 
f^ervare  debent , cum  absque  dubio  vim  ^58)* 
habeant  inter  fubditos  , Ordinatio  Provincialis 
pag.368.  in  fine  & » vi  Mandati  Ducalis,  occafione 
caufarum  in  punfto  colle^ationis  ibidem  pen- 
dentium fub  dato  ben  »J.  Martii  Anno  1660.  ad 
Dicafterium  emanati  & ibidem  ben  *6.  Martii 
publicati } Hochftetter  in  ExtraS  Ce~ 

neral- Refcripttn  pag-  43-  quod  hujus  tenoris  eft : 

gjon  ®naben  Sbwbafb , ju 

gCiittembcrg  k.  Unfecn  ©ndbigen  ®rug  jubor, 
ebler/  Qud)  unb  Jfioc^geUbttc,  Piebe 
tteue ! :55emnacb  Un«  Unfetet  ge^orfomtn  Ponb# 
fc^affi  jum  fleincn  3lu«fc()uf  befotbntte  in  Untet/ 
tbdnigfeit  ju  ctfennen  Acdeben,  wle  ba§  be?  Un^ 
fetm  ^i)f^@eri(^t  ju  ^ubingen  nun  eine  3eit  b#r, 
bcpSrdtterung  bcren  iroirt^jenUnfernUntertljaBW 
unb  etUd)en  Forenfibus  botgcfallenen  unb  rec^t# 
bdngiget  CoUoaation</ai4  anbern  ©trittigP^v 
Eee  z ttU/ 
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*tcn;  &a  cx  parre  ^cr  ?anDft,'3:pairc!|cncn/ 
rem  ^el)u|f  imb  <^orflanb  Dxcdjtciig , ctma  Die 
Canb^^^aq^^JJbfc^icD,  Compadlata  utiD^erfriig 
aliegirct  murDcn , man  offtcrtJ  m dubmm  jjcl>cn 
. unD  iinllcben  mollcn,  ob  foldK  £anb  ^Hb^ 
fibleb/  Sanb£J'Compadtata  unb  ^ertrdg  vim  Le- 
.g  sljaben/  ober  ble  Extraneos  bitibeti  fonneH/ 
aud)  ob  il>r  nacb  folcben  Canb.^^Serfoffungcn  glci^ 
eber  325eife/  wic  nacb  anbecn  Unfern  in  ba«  gan& 
publi.jrtcn  OtDiiungen  ju  fpretben  unb  ju  erfen^ 
nen  babef , meil  befonber^  angebiitenc  gonb/ 
^^ng^^2(bfcbieb  m forma  authentica  mit  Unferm 
gnabigflen^Sefcbl/  Sucb  nocb  nlcmal)lcn  infmui- 
- ret  unb  jugefleUt  morben  mdren , morau^  bnnn 
etmnn  bergef!o|fen , ba$  folcbceanb^QJerfaffun/ 
gen  / tvimn  mem  fie  in  paihbus  utilibus  f^ur  bie 
-€unb^«  Untertbunen  contra  forenfes  produciret 
unb  angejogen,  boii  nicbt  fo  meiter  Extenfion  ge# 
bnifen  ober  auf  anbern  Terminis  betubenb  gelnfV 
fen , unb  mol)!  gar  miber  bie  Untmbaneti  unb 
.pro  extraneis  )U  b6d)|lem  prxjudicio  mebr ^be^ 
tJbrtecSanb.^^^lagg^Sibiyjicb/  Compadbten  unb 
QJerttdg  gercicbenbe  Q3efd>cib  unb  Snb^Urrbeilen 
nbgefagr  merben  moUen : (Jucb  oucb  ein  unb  an^ 
bertJobgefubrte^  dubmm  nnnocb  bepmnltcn  molle/ 
un^b  man  bann  aniebo,  bepmicber  befcbcbenergr# 
-offnung  be^  ^ofH^Jericbtti , ju  enblidbtr  Storte/ 
rung  ob  # allegirtee  ftrittiget  Coliedationg?0a^ 
.(ben/  fonberli^  in  catifa  Ss.  Catharins^Jofpitald 
ju  ^lingen  contra  3eU  unb  mbad}  2c.  Qo  bann 
m(=oafben  ber3nnmobner  ju3)?unfter,  £ant|ial# 
^tervimbttf/  contra.  bicJOe|tber  bec  fogenanntcn 
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^rcobcrgifcbcn  (S^utf)cr  furfc^ircitcn  mod^tC/  ouc|> 
9e{>orramtlcr  Cnn&fd^afft  t»atan  gdcgcn  fcpn  ttoU 
Ic,  in  &et(|lcicbcn  ©tcur#0adxn  / otetfon^ 
flcn  / baf^jeni^c  / Jituifc^en  UnjJ  uiit)  gcljor# 
fnmOcn  '^.'rdlaten  unb  CanDfc^ajft  ex  rationabili- 
caufa  )ct)tfimnl)lf5  9cfd)loffen  iDir& , fo  rool)I  altf 
«n^ere8antl^0a^ungcn  beobadfjtct  ttcrbc; 
tt)C(icn  im  9^amen  Unfctcr  geljorfamflcn  ^rdlatcn 
unb  Scinblcbnflrt  jum  fleinen  ?(u£ifc^u§  bcrccbnete 
unrertbdnioifl  gcbetten  / anjc^o  gndbigflen  5J5cfel)I 
an  Cud>  ergcben  )u  laflcn  , furol)in  bie  8ant)^ 
^ng^^SJbfci^icbe,  fo»ol)l  aW  bati  8anb  9vcc^t 
unb  8anbtl«->Orbnung  fur  eine  9\cgul  unb  tRi(^t<> 
©c^ur  in  £r6rterung  beren  bor  bcm  Jg)ofgcrid)t 
bangcnben  burgetiicben  unb  anbcrn  Otittigen 
0nc^en  ju  balten,  unb  nacb  beren  3nnl}nlt  nid)t 
•ibcniger,  al«  nad)  anbern  Orbnungen  / iufpre:# 
c^en  unb  ju  fententioniren.  2GirUn«i  aud)  bor^ 
gemelbt  big  bon  bein  fleinen  Sludfdjug  befc^el)e^ 
nes  unter(l)dnigOe»  Slnfucben  nid>t  entgegen  fe^n 
laflfen : 2l(S  b^^ben  *2Bir  UuS  gnabigfl  babin  re- 
folvirt/  unb  iu  bcmSnb  bepPommenbes  berfcrftg# 

• teS  Corpus  unb  Exemplar  aller  8anb  # ^^agS^Slb'^^ 
. fH’<ebebi§  datoeud;  ju|lellcti  ju  laffen,  mit  ange#* 

bangtcm  gnabigOeu^fiefcbl ; 3brn)ollef  fubrobie 
Diji.dication,  bergleidjen  jmlf^en  Unfern  Umere 
tbanen  unb  Forenfibus  ba(ftenben0tTittfgfeiten/ 
- nad)  fo!d)cn  nidhtmcniger,  ais  nad)  unfcrnfanb^ 
t)\ed)tcn  unb  Orbnungem  ju  rIdKcn  unb  ju  bcob# 

• ad?fen  miffen.  5l?elben  ^irin@naben/  womit 
rrir  Cud)  moblcemogen.  Damm  0nmgarbt  ben 
z Manii  A*  i66e.  Conforimter  jun  communi, 

£ee  I ubi 
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ubi  femperjura  Provincialia  primario  in  judican- 
do fequenda  funt  D.  Beyer  t«  pofit.  ad  tit.  rr.  de 
Origin.jMr,  pof.jSi.  lit.d.  Blum.  in  Procejf.  Camar. 
tit.  2.  §.  i6.  hoc  tamen  fpeciale  e(l  & conducit, 
ad  evitandas  dirputationei , quod  nulla  confue- 
tudo , contra  Jus  'Wiirtembergi cum,  valeat,  bene 
tamen,  fi  przter  & extra  Jus  Wurtembergicum 
e(l  introduila  & probari  potefl.  Ordin.  Dicall. 
part.  i.  tit.  p.  fol.  30.  ^ part.  3.  tit,  24.  (.  9.  J.  P.  W. 
par»,  i.  tu.  7.  rntric.  bec  D.  D.  Lau- 

terbach  in  di^.  de  dot.  coUat.  eiqne  fulmexa  refol  1. 
& B.  Dn.  D.  Harpprecht  in  diff.  jHr,  Civ.  ^ IVUru 
§.  2.  ^ late  in  Confil.  fg.  n.  232.  cum  feq(j.  Quodd 
tamen  dubium  Juris  grave  emergat,  ad  SereniP- 
(imum  Ducem  res  deferenda  e(l  8r  ab  illo  decifio 
expe61anda,  uti  DicaAerio  An.  1624.  id  injun- 
ctum elTe  notat  Winterus  deyiffeff.  part.  2.  cap.  g. 
'num.  t3.  & fzpius  haClenus  fadlum  eA.  Ubique 
autem  principaliter  magis  xquitas  ipfis  commen- 
datur & injungitur , quam  AriClum  Jus  Ordin. 
DicaA.  p.  3.  tit»24.  jf.ii.  ^ 18,  Befold.  ad  f.  P. 
part.  4.  in  ftu.  in  not>fnljeS.  ad  Ord.  Aulic.  nnm.  fo, 
& ad  Ordinat.  Provincia).  Wiirtcmb.  in  fine  p.493» 
^ 494.  ni(i  quod  in  cau As  feditionis , ebrietatis, 
blaspheroiz  & (imilium , juris  AriCti  obfervatio 
mandetur  in  Ord.  OtcaA.  part.  3.  tit.  24.  /.  it.  ne- 
que ebrietas  in  injuriis  aliisque  deliCtis  excufa* 
Cionem  przbeat,  fed  duplici  poena  ebrius  punien- 
dus (it,  ita  ut  omnes  intelligant,  ob  ebrietatem 
poenam  effe  auCtam,  Ord.DicaA.  p.3.tit.2f.  ^-fin, 
vide  tamen  omnino  B.  D.  Harpprecht  in  Diip.  de 
expr^a  bonorit  i»  feuttntia  indi^  refervat.  tb  lo. 

§.  IV. 
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§.  IV. 

In  caufis  injuriarum  fama  fubditis  in  fenten* 
t!a  refervanda  ex  neccflitate  cft,  Ord.  Dicafl.  p. 

• »it.  2f.  §.  3.  J.  P.  w.  p.  u Ut.  77*  §.  bot()  unfcte 
Unfertl)anen  :c.  cum  de  Jure  Civili,  ex  jufla  cau- 
fa.  Imitem  rcfervari  polTit,  arg.  L.  13.  §.7.  debiSf 
Mi  not.  infam,  Plebfl.  ad  /.  P.  W.  p.  1.  tb.  ss.  Be> 
loldus  in  Conf.  i^S.  num.  ^7.  B.  Dn.Lauterbach  in 
Differ.  Jnr.  Civ.  ^ tf^Urtemb.  pnrt.  i.  tb.  103.  & Dn. 
D.Harpprecht  in  di^.  de  expreffa  bonor.  in  fentent. 
jndicis  refcrvat.  tb.  a/.  ^ ap.  ubi  ampliat , licet 
atrox  (it  injuria,  adeo  ut,  licet  judex  omiferit 
lefervationem  honoris , tamen  (impliciter  inju- 
riatum condemnatus  ipfo  jure  infamiam  evitet 
Harpprecht  ad  /.  10.  nmn.  lao.  /.  de  injur.  D.  Lau* 
terbach  d.  tb.  103.  nnm.  & Dn.  D.  Harpprecht 
d.  diip.  tb.  aa.  maxime  ii  declaratio  honoris  prae* 
cedit,  quod  citra  animum  injuriandi,  ex  iracun- 
dis calore , haec  verba  protulerit , neque  quic- 
quam  inhoneAi  de  adverfa  parte  fciat  J.  P.  W» 
part.  I.  tit.77.  f.t.  B.O. D.Harpprecht  in  Contin. 
differ.  Jnr.  Civ.  ^ lyUrt.  §.J0.^  (Ufp.  de  expreffa 
bonor.  in  fentent.  refervat.  tb.  14.  nifi  pertinaciter 
in  judicio  ipfo  perfeveraveric  in  Tuis  convitiis  & 
gravis  fuerit  injuria  » nec  probari  po(Iit  contra 
injuriatum,  tunc  enim  , quia  ex  perfeverantia 
delicum  augetur , non  facile  ipfi  fama  referva- 
tur  Ord.Dica(I.  part.  3.  tit.aj.  f.4.  ^v.  J.P.  W. 
part.i.  tit.77.  §.  i)o(^  utifere  Unterrlianemc.  Be* 
fold.  ad  paru  l tb.  idd.  fiocer  Ci.  4.  diff.  4. 

th.^t. 
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tb.t^u  B.  D.D.Lautcrbach  d.  tb.  103.  & D.  Harp- 
precht  in  Lani.  difp.  tb.-ig.  ^ 37-  vel  realcs  fue- 
rint injuri*  Harpprecht  ad  f.io.  nHm.124.  /.  dein- 
j«r.  Befold.  ai  f.  P.  IV,  part.  r.  tb.  167.  Bocer.  & 
B.’D.  Lauterbach  diUi.  loc.  & B.  D.  D.  HarpprechC 
d.  Di^.  (.  30.  ^ f.  37.  Notanda  hic  adhuc  cft 
differentia  Juris  Civilis  & Wiirtembergici  illa, 
quod  a6lio  injuriarum  sflimatoria  & criminalis' 
bene  concurrore  & cumulari  podintOrd.Dicalf.' 
part.3  i.  J.  P.  W.  part.i.  tit  77.  §.  3tn' 

§all  abenc.  ^ $.  '2BinvoD«nic.  D.  Lauterbach 
tu  Codeg.  tbeor.  praSico  §.  ff.  ad  tH.jr»  de  injur. 
D.  Bardili  Exerc.32.  C.  F,  7.  D.  D.Grafs  in  Differ, 
juris  Civil.  fVdrtembergki  %.s.  Formulam  rc- 
Itantationis  per  pedellum  judic.  pr*le6lam  lege 
apud.  Dn  Hxberlin  No.  4^9.  pag.3^3.  Befold  «d 
I,P,fV,  p,  i,tb.i6j. 

§.  V. 

Maximus  eiTe£tus  appellationis , judicem  ad  • 
quem  refpiciens,  eH  caufs  devolutio  & jurlsdi-* 
«ionis  fundatio, hincque  dicunt  Do6lores,  quod 
appellatio  habeat  effcaum  devolutivum,  Carp> 
zov.  Reip.  73.  uMm.  23.  Gail.  lib,  i.  obf.  44.  Blum. in  ■ 
Procejf.  Cameral.  tit.  ^3.  /.  2.  ita  ut  etiam  interve- 
niens, pro  fuo  intereiTe  hic  audiatur,  modo  ve-- 
rifimiliter  illud  demondret  cap.  g.  §.  ig.  ^ c,  r?. 
§.  4.  Hoc  tamen  nonnili  eatenus  inteliigendum* 
ed,  quatenus  appellatum,  & quatenus  quis  gra- 
vatus ed,  B.  Dn.  D.Harpprecht  in  Conpl.  nov.  gf. 
tmm.32.  Meviusp.a,  d«,7.  nnm,6.p,3,  dec.io6. 

p.8. 
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p.  g.  dec,  308.  nam  H diverfa  capita,  ab  uno  ap- 
pellare, alteri  acquiefcere  licet  Joh.  Voetius 
8.  de  confejf.  Lautcrbach  /.  y.  nihil  in  nov,  pen- 
dente appellat.  Hinc  fi  tantum  , ratione  expen* 
farum  vel  fru^iium  , appellatum , tunc  Judex 
fane  nihil  in  negotio  principali  Hatuere  valet, 
Carpzov.  Part.  i.  confl,  30.  def.  33,  ^ in  Proceff. 
tit.  18.  art.  I.  n.  83.  Berlich  part.  t.  conci. 

38.  nnm.  107.  & (1  non  nin  ab  interlocutoria  ap- 
pellatio interpofita  1 tunc  ulterius  non  judicat, 
nifiquod,  appellato  confentiente , in  principali 
judicare  poflu,  GaiK  ii/>.  1.  obf.  136,  Mynfingec 
cent.3.  obf,  79.  ibique  Fabricius  Esbach  ad  Carp- 
zov. Part.  i.  conft,  30.  def.  37.  ntim.  i.  Blum.  in  Pro- 
cefj^  Comer,  tit.  f3.  f.  4.  Mevius  part,  f.  dec,  i4t. 
6.  D.  D.  Harpprecht  Confil,  nov,  gf.  nnm.  36.  ubi 
ntim.40.  hoc  eo  maxime  cafu  admittit,  fi  judex 
primz  inflantis  appellationi  detulerit,  neque  ju- 
•dex  ad  quem  caufam  expreffe  denuo  ad  judicem 
a quo  remiferit,  vel  (i  diverfa  fuerint  capita  & 
ab  uno  faltem  appellatum , tunc  in  reliquit,  qux 
rem  judicatam  conflituunt , judex  procedere 
nequit,  nifi  illud  pun^um  k quo  appellatum, 
contineat  capitula  connexa  Brunnemann  ad  L.  u 
epea  fentent,  jine  appellat.  Mevius  Part.  3,  dec.  nS, 
cum  in  connexis  & incidentibus  judici  appella- 
tionis poteflas  judicandi  denegari  nequeat,  Me- 
^ vius  Part.  f.  dec.  141.  p.6.  dec. 317.  p.  7.  doc.  109. 
Pg  331.  Sc  ideo  quoque  ufurs  & intereffe  in  fe- 
cunda inflantia  adjudicari  poflint . licet  nihil  de 
iis  dt£lum  in  fententia  prims  inflantis,  modo  ex 
natura  adlionis  veniant  in  condemnationem» 

Fff  L,4t» 
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L.  41-  fifitr.  L.  fin.  de  re  judic.  L 24.  nibil  innov, 
appeli.  ittterpof.  Carpzov.  Part.  r,  confi.  2g^def,i2. 

confl,  20.  def.  21.  ibiiiHe  Esbach.  Befold.  de  ap- 
peli. c.  IS.  (.  f.  D.  SiryL  in  introdnQ.  ad  Prax.  For. 
c.  1 3.  19.  Kf  « >•/«  moderno  §.  16.  de  appeti.  ^ 

Diip»  de  coxnmnn.  appellat,  c.  3,  Faber  ia  Cod. 
bani  lib.y.  tit.  26.  def.  24.  ita  fententia  in  poffef* 
forio  lata , falvo  petitorio,  No.  283.  nec  non  fru- 
^us  adjudicati  in  No.  86,  & poneiTori  reli^» 
■flUS  58<wcgni^/ A^o.77-#- apudHxberlin. 

5.  VI. 

* In  dubio  fententia  prioris  inflantis  confir- 
manda neque  facile  mutanda  c(I , nili  ex  jufla 
caufa  Ord.  Dicafl.  Part.  3.  tH.  24.  $.7.  maxime  fi 
juramentum  purgatorium  vel  fuppletorium  jam- 
jam  prxfiitum,  & poflea  demum  appellatum; 
cum  Judex  femper  legaliratis  & jufiitis  przfum- 
Cioncm  pro  fe  habeat,  D.  Stryk.  ia  D^.  deprA- 
'famt.  pro  JHagiftratu  c,  i.  /.  81.  ^ jt(f^  W cap.  2. 

14-  &,  ut  eo  melius  inDicaflerio  judicari  pof> 
.iit,  femper  rationes  decidendi  a Judice  prioris 
inflantis  addi  debent , qux  claufz  Secretario 
•mitti  poffunt,  quamvis  rarius  fiat;  & fi  confi- 
lium  in  caufa  adfit,  tunc  illud  AiSiis,  loco  ratio- 
num decidendi,  fuppreffo  nomine  Auchorit, 
inferitor  J.  P.  W.  p.  1.  tit.  33.  §.  Unb  fo  ic.  Ord. 
'Dicall.  Part.  3.  tit.  24.  10.  cavetur  tamen  pru- 

denter in  Keferiptu  Generali  de  A.  1699.  No.  f. 
apud  Dn.  Hsberlm  ne  judices  a junioribus  & in 
• praxi  inexerutaus jurisperitis confilia  expofcanr, 

. . , - ne 
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ne  partes  inde , per  multa  & fuperHua  Juris  al- 
Jegata,  in  articulis  juris  quoque  certi  Sc  notorii, 
magnis  fumtibus  onerentur , & appellationibus 
facile  occafio  detur, (1  in  uno  vel  altero  erratum. 
Et fi  caufaefl clara,  definitivi  pronuntiatur,  Qn 
autem  caufa  dubia:  vel  tefiium  depolitiones  non 
fatis  certz  & evidentes,  tunc  juramentum  fup* 
pletorium  vel  purgatorium  defertur  vel  etiam , 
n rpes  melioris  enucleationis  adeii , ex  officio 
tam  pura  quam  eventualis  fiibmiflio  refeinditur 
& probatio  injungitur , vid.  cap.  14.  /.  4.  uti  in 
Dicafierio  obfervatum  ben  i.Septembr.A.  171 1. 
ben  ).unb  ix.Septembr.  A.  1711.  A^io.  10^4.  lop;. 

noj.  & pluries,  vel  etiam  partes,  in  abfentia 
Advocatorum,  interrogantur,  fuper  certis  cir- 
cumdantiis,  cum  judici  nunquam  in  caufa^con* 
eludatur , J.  1*.  part.  u tit.  fo.  §.  fin.  Plebft.  ai 
p.  I.  tb.  J44,  Lauterbach  $.  3.  de  interrog. 
in  jxr.  fmeni.  Ludovici  in  Civil.  Proceff.  cap.  23, 
/.  3.  Nicolai  tn  Procejf.  p.  i.  c.  6(S.  n.  3.  Hafen  in 
Procejf.  Jui.  LUntburg.  c.20.  f.24  Leyfer  ff>ec.i20, 
med.  I.  y a.  Siryk.  de  probat,  prob.  meU  c.  3.  (.  3, 
etiam  fub  juramento  calumnix,  Ordin.  Dicad. 
Part.3.  tit.  34.  %.  II.  Clem.  2.  de  S.  R /.  de  A.  i6U' 
/.  3j.  nam  juramentum  calumnix  Mna  cum  Litis 
contedatione  vel  pod  illam  usque  ad  caufxcon* 
elutionem  Ordin.  Dicad*  Part.  3-  tit.  7.  etiam  ex 
officio  bene  deferri  & per  Procuratorem  in  Du* 
catu  Wiirtembergico  prxdari  poted,  Ord.  Di- 
cad. Part.  I.  tit.  9.  foL  37.  J.  P,  W.  Part.  i.  tit.  atf. 
§.  Unb  ob  tc.  feq  c.  fin.  de  jnrament.  cabnnn.  ia 
6to,  fecus  de  Jure  Civili  L.  2,  /,  3,  ^ 4.  C.  de 
F f f a jnrejar. 
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jnrejMr,  propter  calumn.  B.  Dn.  D.  Lauterbach  i« 
Di^r.  fnr»  Qv,  ^ IVUrt,  Part.  i.  tb.  f 2.  ubi  limi* 
tat,  nifi,  ob  p«riculufn  perjurii,  a Judice  prx- 
fentia  partium  przcife  exigatur , & ita  fzptus  in 
Dicaflerio judicatum  addit,  non  raro  tamen,  in 
Supremis  Dicafieriis,  pro  religiofo  & prudentis 
judicis  arbitrio,  remittitur,  licet  viva  voce  exa* 
dum.  Me  VIUS  Part.  2.  dec.  324.  B.  D.  Harpprecht 
Coa/(7.  tt.  nnm.  2ig.  mm  feqq*  ^ 230.  Confit,  nov.  t8, 
mm.  3g.  f 7.  uhib.  #7,  D.  Stryk.  in  Difp.  de  remifi. 
juram.  calumn,  th.3.  D.  Harpprecht  D/jfJ'.  de  revo~ 
cat.  jurant,  delati  (,  36.  Ego  in  Dodec.  ibef  dif- 
fer.  ].  C.  ^ tf'.  tb.  2.  Et  ita  in  Dicafierio  b<n  »* 
Maji  A.  t7i6.  in  caufa  Appellationis  bon@tUtt^ 

gatDt,  jmifc^en  3ol)ann  JBcrtiljarE»  ©cjidfen  & 
Conf.  ^Idgcrn,  Appellanren,  contra 
^orct^a  9)?apcrin  / beflagrc,  Appellain  St  fepius 
judicatum  & juramentum  calumniz  denegatum. 
No.  1154. 

§.  VH. 

Si  fentcntia  prioris  inftantiz  confirmatur,  id 
quod  utplurimum  fit , ob  temeritatem  & pruri* 
ginem  appellantium  , tunc  dicitur  bene  judica- 
'tum  & male  appellatum,  & quod  denuo  fenteii- 
tia  confirmetur,  Ord.  Dicaft.  Part.  3.  Ut.  24.  |f.  17. 
hoc  modo  : bcr-OvicfitItbOrIgcc  Infla nz.mit 

oufgcfpifocfieticc  Uctijd  moljl  gcurtijeit , ubd  btv 
bon  appellirt/  unb  ba§  cef  noc^maljlcri  fdncublU 
d)e<  Q)crbldben^  babcp  Ijaben  unb  bcljaltcn  fofle. 
No.  7*  17.  4J»*  86. 117.  i7t.46j.  74'-  *9*- 
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97  i.  & paiTim.  Sin  autem  pronuntiatur  bene  ap* 
dellatum  & male  judicatura  , tunc  addendum, 
quid  in  caufa  principali  proflandum  (it.  ut  par- 
tes vi£loriatn  & adjudicata  fciant . Ord.  DicafL 
Part.  j.  tit.  74. 5.  IO.  hoc  modo  : bct  SRic^tCt 

Doriget  Inftanz,  mit  au^gcfpro^enet  Urtijel  ubcl 
gmtt)eit  / tvol)(  babon  adpellirt/  nnb/  in  bec 
^aupt/0oc^ , ba§  Appellant  boti  bet  tbibcr  i^ti 
angel^ellten  £tag  )u  tntbinben/  immaffen  tbit  ibn 
bdttn  babon  entbinben , bit  Unfoflen  abec  ^ 
^emegni§  compenHten  unb  bevgleicbett. 

No.  1 1.  I IO.  164,  229'  ^48.  4)9.  509.  627. 

722.8)5  996.  & pa(nm.  Quod  (i  denique  fen- 
tentia  reformatoria,  ex  novis  & antiquis  funda- 
mentis , ou8  olt<n  unb  n^uen  ^urtrdgen.  No.  |o. 
88>&  fertur,  tunc  ita  juxta  Ordin.  Dicafl. 
Part.  t.  tit.  34.  /.  iS.  pronuntiatur.  i(l  bi^niit/  aU 
lem  ^urbringen  jurec^t  etfnnnt/  bn§  bie 
Urtbcl  borigcr  Inftanz  JU  reformirtn , JbU  tbit 
bann  bicfflbe  reformircn,  bergeflaltcn  unb 
Olfo , bnf  2C.  ubi  deinde  unum  membrum  po(l 
alterum  ponitur,  & in  fpecie  pronuntiatur,  in 
quo  prior  fentcntia  reformatur  uti  A.  1711.  bttt 
2)  Septembr.  A.  1716.  bcn  6.  Maji . & A.  1718. 
ben  27.  April.  No.  1076.  1159.  tales  fententix 
reformatori»  in  Dicafterio  Supremo  publicat», 
ex  quibus  ftru^lura  facile  addifci  poteft.  No.  4, 
8.  14.  loi.  128.  1)0.  227.  )65.  398.4)2.  511. 
667.725.877.9*1.  cum  feq.  &pa(Tm.  For- 
mulx,  ubi  fentcntia  in  con  - & reconventione 
confirmata  No.  21.  11 2;  vel  reformata  legi  pof- 
funt  apud  Dn.  Hoberlin  No.  363,  & 366.  Inter- 
F f f ) dum 
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^um  coniirmarur  in  conventione,  in  reconven» 
cione  aurem  reformatur  No.  h*  95.  4J7.  49<* 
vel  viceverfa  No.  191.  Sic  in  No.  741.  refor- 
mata fententta  & juramentum  judiciale  delatum 
No.  740.  & in  No.  68  intcrlocutoria  reformata, 

& in  principali  caufa  fimul  decifa,  & A.  i7t4* 
ten  I a.  Septembr.  in  conventione  conBrmatona 
fentenria  lata , & in  reconventionc,  refeiflfa  con- 
clufione , probatio  decreta.  Oeclaratoria  fen- 
tentia  in  Camera  Imp.  rara  eft , ne  detur  occatio 
cavillationibus  & novis  difputationibus . Gail. 
Ub.  r.  obf.  1 16.  in  fin,  Roding.  in  v.  Orner,  lib^^, 
tit.  fp.  B.id.  Blum.ta  Proctff.  Cam.  Ut.  7f.  num.ts» 
ubi  aliquot  notant  praejudicia.  Et  hoc  jus  fe- 
quiiur  Dicaflerium Sed  tamen  A.  1714.  Dctt  6, 
Jun.  in  caufn  Appellationis  bon  ^it(|>l)ehn  / 
l^ricfifc^en  Srben  bon  •3GBtill)<itn/  contra  5(nt)r<a< 
^6l)tnen  , legitimae  dedudlio  a fideicommilTo 
conventionali  permilTa,uti  quoque  mandato  hzc 
claufula inferta , inO.  D.  Part.t,tiU  8. §.4.  p.  27, 
de  qua  legitima  fententia  principalis  de  A.  1711. 
ben  z6.  AuguR.  nihil  in  fe  continebat.  No.  108;. 
Uti  quoque  A.  1710.  bcn  17.  Martii,  talis  fenten- 
tia declaratoria  lata.  No.  10 1 6.  Et  tunc  Advo- 
catis notandum  venit , ut  in  feriptis  petant  de- 
clarationem fententiae  & fundamenta  (imul  pro. 
ponant,  fecundum  Decretum  Dicafleriale  de 
A.  1714.  btn  6.  Jun.  No.  16.  append.  Haeberlin, 
& petitum  ita  formari  poteft.  SutC  O^nnbcn  IC. 
Vbirb  annotb  uncntfallen  fcpn , wtl^et  gcllnltcn 
A.  1711.  ben  26.  Augufl.  in  bec  Jncf^unb  5561)/ 

mifd[)tR  Appellationi VOh  in 

■ ^ ‘ prin- 
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principali  jttiar  eine  confirmator^  Urtl)el  aiiiQtr 
fproct)cn  / aber  barinnen  nlc^t  geboc^jt  morben, 
ob  Pon  biefem  Fideicommifib  conventionali  bec 
abjujiel)fn  fepe  ob«  nld)t?Unbwc|j( 
Un  nun  barubet , in  J^cred^nung  b<c  €rbfct)nfft, 
tinbbcrcn  Reftitution,  ficb  ©treit  erbebcnmill/ 
in  bcnen9ied)ten  abet  rool;!  pcrfcben,  ba§  in  oB# 
'tpeg  bie  legitima  a fideicommifTo  conventionali 
flbgcjogen  merben  f6nne/  perdedudhB.  Dn.  D. 
'prechti  in  Diip.  de  fideicomm  jf.  conventionali  tb.43, 
aW  gdonget  nn  ^urc  ®noben/  Excell  &c.  bo< 
iintcttf)dnig  * geI)orfamjl  * r<^;tlidbe  Q5ittcn , bie 
A.  1712.  ben  16.  Aug.  autigcfdUte  U«be!  bal)in 
fn  Oinnben  ^od)  / unb  @ro§gun|lig  ju  declariren/ 
ba§  Appellanten  ben  innen  ju  bt* 

bfilten  unbPom  fideicommiflb  conventionali  at># 
jufur^en  befugt  unb  berecbtiget  fcpn  foDen.  Sub 
refufionc  expenfarum  & imploratione  decenti  & 
enixa  , & tutius  intra  decendium  petitur»  Ego 
.ia  Dee.  idy.  a.i.  vid.  c.  8.  /.  16.  No.  1026.  1117. 
;Et  tunc  pronuntiatur:  iflbiemit,  in  punfto  gebcti? 
tenet  declarationis  fentent»,  ober  Idrung  bet 
ben  18.  Martii  1709.  auggefproc^cncr 
ticbtlic^en  Urtl)el/  ber  ^Sefebeib/  ober  allem3«r>' 
btmgen  naet),  )u  rcd)t  erfannf/  ba§  2c.  quomodo 
fententias  concipiendz  , fi  ab  interlocutoria  ap> 
pellatum,  videre  licetinNo.  79.82.1136. 1177. 
Et  in  caufa  Appellationis  Pon  ^^UttingenA.  1715. 
ben  4.  Sepr.  fuit  judicatum  & pronuntiatum, 
nicbiig  unb  ubcl  gciirtbelt/  roobl  bapon  arpeiiirt, 
unb  mitbin  bet  au^gcfproc^enc  SBcfcbdb  fnmf  ber 
^ttrtff  gdn^lid^  caflitt  unb  aufgcl^obcn , comp. 

expenf. 
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expenf.  unb  bic  ^avtl)cven  in  ber  @acfK  ferncr, 
role  gebubret , t>or  ndcbfl#  fommcnben 
■gecid)t  munbiidb  ju  banbein  fc^ulbig  fepn  foUenjc. 
"&  A.  17*6.  bcn  *7.  Maji  probatio  decreta  & A. 
1717.  bcn  Scpt.  pronuntiata  fuit  femeuia; 
roirb  QUcnvSutbeingen  nac^/  jured^t  ctEannt/bc^ 
R.  N.  bon  bec  ^lag  }U  abfolvittn , immajfe.i  ro« 
il)n  babon  abfolvirtn/  compcnf.  cxp«nfis/  Inter- 
dum Juris  certi  perfecutio  refervatur  No.  341. 
446.  & 724.  fed  haud  facile  Bt,  ne  iis  ex  lite 
oriatur,  Mevius  p.  f.  dee.  93.  ^ p.  7.  dec. 
Stryk.  Diip.  de  jnr.  refervat.  c.  4.  n.  7«.  feqq.  ^ 
Diip.  de  falvo  regrejfu  c.  1.  a.  Sf.  feqq.  & interdum 
caufa  ad  judicem  prioris  indantix  remittitur  No. 
79. 1057. 1080. II 17. 1119.  Id,  quodf*pe,fi 
ab  interlocutoria  appellatum  , obtinet , & re- 
milTio  Bt , uti  in  cap.  13.  f.  4.  didlum. 

§.  VIII. 

. Neque  in  Sententia  negligendum , B in  cau* 
fis  injuriarum,  Hupri  &c.  certa  fumma  pecu nix 
prxBanda,  vel  expenfx , in  quarum  refufionem 
condemnatus  cfl , magnam  lummam  elHciant , 
quod  tunc  certx  prxHationes , pro  conditione 
l^rfonarum  & reliquarum  circumBantiarumi 
prxBgi  poBint  & debeant , cum  parata  pecunia 
non  ^mper  ad  manus  fit , Ord.  DicaB.  Part,  3, 
tit.  74.  (.  20,  ^ tit.  77.  /.  4.  Sin  tamen  prxBa- 
tiones  in  prima  inBantia  jam  determinatx  , & 
male  appellatum  pronuntietur  , tunc  folvi  de- 
bent, juxta  fententiam  priorem  , dc  quatenus 

' dies 
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dies  jam  lapfus  Ord.Dicafl.  ParUs,  Ut.  34.  /.74. 
uci  obfervatum  An.  1716.  ben  10.  Maji  in  caufa 
Appellationis  pon  ©tuttdacbt/  3obanti 
bcPlagtetl  Appellantcn  / contra  ^eit 
^Idgern  Appellaten  , Temerarii  quoque  Litiga- 
tores, prxter  expenfarum  reiufionem  , muldU 
vel.carcere,  puniendi,  hocque  vi  prxiliti  jura* 
menti,  fever^  injundlum  efl  in  Ordin.  Dicaft, 
Vart.  3.  tit.  34  jf.  19.  J.  P,  W.  Paxt.  i.  Iit.  9.  §.  ^i> 
fecn  bann  cinct  ic.  ^ tit.  77.  §.  <2t>/c  tPoOen  ic.  . 
ibtque  B.  Dn.  D.Lauterbach  iu  Differ. pir.  Civ.  6^ 
U^Urt.  /.  14.  ^ 86,  Bocer.  Cl.  6.  D.34,  tb.  u8,  Si- 
cuti  quoque  in  RecelTu  Imperii  noviUimo  de  A- 
1654.  /.120.  mul6Ia  vel  poena  corporalis  prz- 
flituta  legitur,  ut  ita  malitia,  temeritas  & fre- 
quentia appellandi,  hoc  Seculo  liti^ioro,  aliquo 
modo  reprimatur  & coerceatur,  cum  ad  Judicis 
Superioris  ofHcium  quam  maxime  pertineat,  de- 
fuper  cognofeere , quomodo  temere  appellans 
puniendus  (it,  Ziegler  u Dicaft.  conci,  per  tot, 
cumprimis  f.  3.  ^ 4.  Quales  mul£be  fxpe  ex  me- 
rito imponuntur,  nempe  aa  Thal  No.  {95, 
10.  Thal.  No.  40.  eine  dtojfe  ^tet>d  a t4.  Flor. 
No.  izo.  128.  ^69.  970.  viginti  Bor.  No.  $06» 
702.717.  decem  Bor.No.  1 11.92 ).94o.&  104$. 
quinque  flor.  No.  186.  JtlOCp  fldne  ^epel^  No. 
176.  jmcp  No.  ng.  interdum 

poena  carceris  6.  dierum.  No.  186.  vel  trium 
dierum  No.  }7t.&  940.  quz  ex  jufla  caufa  in 
fententia  haud  exprimitur,  fed  per  fpeeialeRe- 
feriptum  ad  PrxFe£J:um  datum  prxflnitur,  uti  A, 
1721.  ben  }.  Sept.  nod)  33ocfnan9  obfervatum. 

G g g Hinc 
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H>nc  etiam  in  nonnullis  locis  certa  fumma  de- 
ponenda , qux  in  cafu , ubi  fententta  confirma- 
tur, fifco  addicitur,  & nominantur  fuccumbenz- 
Wildvogel  & Heineccius  in  binis  Di/P, 
de  pecnnia  fuccumbentia.  Quomodo  fenteniiac  in 
Summo  Dicafterio,  quoad  caufas  principales 
concipi  foleant , docet  plene  recenfio  fententia- 
rum  ab  A.  1672.  usque  1718.  B.  D.  Confil.  Re- 
gim.  Dn.  Hxberlin.  In  fpecie , in  caufis  inju- 
riarum deprecatio  No.  ii8.  195.  declaratio  ho- 
noris No.  418.  aliaque  mulAa  impolita,  & in 
asione  xHimatoria  judicatum  No.  118.  pro  vul- 
neratione 50.  flor.  No.  p5.  pro  damno  autem 
permanente  150.  flor,  adjudicati  No.  841.  & ar- 
bitramentum  publicatum,  ubi  401. flor,  afligna- 
ti,  inter  quatuor  correos  dividendi,  No.  911. 
ratione  deflorationis  , legi  pofllint  fententix  fub 
Ko.  410.  411.  1079.  >176.  1177.  Hxberlin  in 
Append.  pag.  nf.  117*  8^  ng.  add.  Befold  part.i, 
tb.  87.  Lauterbach  §.  4.4.  ad  L.  JmI.  de  Multer» 
pun^o  teflamenti  No.  1115.  fucceflionis  ab  in- 
teflato  No.  54).  curatelx  abfentis  No.  5I0. 6 1 
1181.  nullitatis  alienationis  & rei  vindicationis. 
No.  988. 1170.  II 6^.  retraflus  No.  7So.concur- 
fus  creditorum  No.  719.  875.  955.  looa.iiot, 

& ubi  caflatus  concurfus  No.  680.  dc  875. 

§.  IX. 

Tandemque  executioni  datur  fentemia&, 
per  Decretum  Dicafleriale  , Prxfe^is  executio 
unmediate  mandatur,  vel  executoriales'  decer- 
nuntur ' 
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* nuntur  No.  510.  Quamvis , fi  fenteniia  Oicafle- 
rialis  (Igillata  & faltcm  fubfcripta  ^ Judice  Oica- 
fterii  vel  ejus  vicario  & uno  Affeffote , Prxfe6lo, 
in  Originali,  exhibeatur,  illeflathn,  fine  alio 
fpectali  mandato  exeeutionis , fententiam  exe- 
cuC  oni  dare  debeat,  juxta  Generale  Refcriptum 

- de  A.  1699.  No.  5.  append.  Hxberlin.  HochHet- 
ter  inExtrad,  ttt  finiti  General  Refcripttnfnl.  36. 
addatur  J.  P.  W,  Part.  i.  tif.  /f.  ^ 7^.  Hodie 
enim , de  Stylo  Dicafleriali , non  amplius  totus 
procefTus  fit  omnes  RecelTus  in  pergamena,  uni 
cum  fententia,  partibus  traduntur,  prout  plura 
exemplaria  vidimus,  unumque  originale  ad  ma- 
nus habemus  de  A.  1601.  Den  »7.  Martii  confe- 
ctum , nomine  Sereniflimi  Principis  fit  Ducis 
Wurtembergici  Friderici  fit  fubfcriptum  bOttl 
.£)of?9fvic^t<r#5fmt«#QJcwefer,  Gedeon  bon  Oft** 
^elm/  & inferius , i Secretario  3o||(tnn 
appenfo  magno  Sigillo  Dicafleriali  ; fed  faltem 
Sententia  Dicafterialis , difto  modo  rubferipta 
fit  figillata  communiter  partibus  petentibus  datur, 
Hzcque  obtinent  etiam  in  fententia  definitiva 
confirmata,  ita  ut  a judice  ad  quem  exeeutioni 
detur  fit  utriusque  inftantiz  expenf*  taxentur. 
Ut  fcilicet  parcatur  ulteriori  labori  fit  fumtibus, 
J.  P.  W.  p.  1. 1. 73.  §. Unb  mietbo^I  k.  Ord.  AhHc, 
p.  3.  t.  24.  f.fin.  t.  27.  f.  2.  nifi  Suiho  Dicafter  o 
ex  juftis  fit  certis  caufis  aliud  vifum  fuerit,  LaU» 
terb.  ad  /.  P.lV.p.t  t.8s.  i^inCoU.  $.p  nibilinno^ 
vari,  D.  Majerin  Difp.  deexeent.  fententia  in  caufa 
Civil.  §.  13.  Ego  in  Dodec.  tbef.  ^ differ.  ]nr.  IViirt. 
ib,6,  ubi  latius  hxc  quxAio  examinatur, 
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CAP.  XXJ  I 


De  Expenfis,  carumque  adjudica- 

tione & taxatione. 


SUMMARIA. 


I.  Docet,  quando  expeii- 
(x  adjudicanda  vel  com* 
pcnr.iidac, 

5 2.  Oemodn»  8c|Tententia 
taxandi , cnoi  formula 
petendi  & 


$. }.  De  remilCoae  caufe 
agit,  uti 

S-  4-  De  eapenfia,  earum, 
que  quantitate» 


s- 1-  , 

*-  \ 

SI  fententia  in  totum  reformatur  & pronuntia»* 

tur,  maie  judicatum  & bene  «ppellacum, 
tunc  expenf2t  regulariter  compenfancur,  Ord. 
■ Dicafl.  Part  3.  tit  27,  3.  quia , pro  qualibet 

parte,  fententia  pugnat,  Hcque  juftam  litigandi 
caufam  interim  habuiffe  prsfumuntur,  Bocer. 
Cl.  6,  D, 30.  tb. 2i.  Gail./i^.i.  ebfif2.n.^.  nifi  ex 
adiis  prioris  Inflantis  fententia  reformetur,  & 
judex  exinde  certus  6at , quod  adior  nullam 
caufam  qusrenJi  habuerit , tunc  Appellatus  in 
expenfas  condemnari  potefl , arg  Ord.  D Cafl. 
Part  ?.  t't.  27.  i.  3.  &particuls,  REGULARI- 
TER., ibi  occurrentis,  Bocer  C/.  <5.  Dith  ^0.  tb.2g, 
B.  D.  Lauterbach  'la  Diip.  de  expnf.  viaor.  th.  20. 
Brunnemann.  in  Pro:'ff.  Civ  li  c.28.  nnm.  to6.  Be- 
fold,  ai  J,  P.  fV,  Part.  i.  tb,  130,  D,  Stryk.  in  ufu 
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moderno  f.tg.  de  appellat.  B,  Dn.  D.  Harpprecht 
Refp.  41.  n.  fic.  ^ 6g.  w Confli,  nov.  pf.  ntim.  37,  cum 
' Klynfinger  Cent.  2.  ohf.89.  ^qne  Fabricius, 
UDI  in  Camera  Imper.  receptam  opinionem  no« 
minat,  Dn.  ^ Lyncker  iarejol.i6i.  Et  tales  fen- 
tentix  proOanr  in  No.  369.  8>9<  1177.  & Anno 
1714.  bcn  >6  Sept.  Si  ;^tem  fententia  conHr- 
.matoria  lata,  & pronuntmuin,  bene  judicatum, 
male  appellatum,  tunc  Appellans  in  expenfai 
condemnatur,  J.  P.  W.  p. 1. 1. 73.  §.  flbcr  it. 
Ord.  Dicaft.  p.  3.  tit.  27.  jf,  r.  c.  at  debitus  x.  de  ap~ 
pell  arg.  /.  (5.  fl.  4.  Cod.  de  appell.  Bocer.  Clajf.  6. 
Diip.  30.  tb.  26.  GaiI*  lib.  u obf.  ij2.  num.4.  maxi- 
mi, fi  ex  a6lis  primx  infiantix  folum  condem» 
natus  fit,  vid,  I.7R.  (.  2.  de  leg  2.  Refold.  ad  /.  p. 
K'.  p.  I.  tb.  170.  obi  aliquoties  in  Dicafierio  ita 
judicatum  effe  refert,  D.Lauterbach  th  20.  ad 
■tit.  TT.  de  appellat.  Imo , fi,  ex  novis  & antiquis 
aiiis,  fententia  ita  plens  confirmata  & judex  'pri* 
mx  infiantix  condemnationem  expenfarum  omi. 
fit,  tunc  in  expenfas  utriusque  inflant  x re£lc 
condemnatur,  Ordin. Dicafl.  Part.3.  tit.  27.  /.  j. 

Part.t.  tit  73.  nber  K,  vid.  C.17, 

' Nifi  jufia  adfic  caufa  compenfandi  Gyl- 
mann.  tom.  2.fympbor.  Fart.  2.  vot.^r.  n fin»  Fa* 
bricius  ai  M‘ynfingerttm  cent.  2.  ol^j.  gg.  Bocer  f/.  6. 
D.3c.tb.27.  ub),  ob  jus  dtibium  , communem 
opinionem  Do^Vorum,  vel  confiFia  duorum  Do- 
riorum probatorum,  compenfatiohem  admittit, 
quod  fi  fententia  reformatoria  fertur  & partim 
prior  confirmatur,  partim  reformatur,  tunc  quia 
G g g 3 qu» 
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quaelibet  pars  in  nonnullis  capitibus  vincit , cx- 
penf*  compcnfantur,  B.  D.  Lautcrbach  i»  Di^. 
de  expenf.  vi3.  tb.  4S»  & D*  Harpprccht  in  Refp.  f. 
nnm.730.  Bocer.  ci.rf.  tft. a#.  An  & qua- 

tenus ver6  expenlae  ad/udicandx  vel  compenfan- 
d*,  fi  juratnentum»  prxftitum,  lati  trailavic,  B. 
D.  Harpprccht  iu  Di^.  de  expenfu  yiSorU  pujlUo 
jurejurando  adjudicandis,  per  tot,  ubi  probi.  4<  do- 
cet, quod  juramento  judicaliprxftito,  regulari- 
ter expenf*  compenfentur,  fi  nimirum  is,  qui 
juravit , nullam  aliam  vincendi  caufam  habuit, 
quam  quod  juraverit,  fecus  fi  proprio  chirogra- 
pho vel  publico  inftrumento  conventus,  & fu- 
per  exceptione  folutionis  juramentum  detulifict 
aut  per  teftes  innocentia  ratione  aliorum  imjpu- 
tatorum  demonftrata,  uti  expenf*  compenfat* 
A.  1711.  t»cn  9.  Sept.  adjudicat*  autem  prxftito 
jurejurando  judiciali  in  Mb.  ^ri.  logo.  ^ tr/7* 
confer.  cap,!7,  /t  3»^  4-  Idem  in  probi,  j.  fta- 
tuminatur  in  juramento  neceflario  feu  in  fup- 
plementum , ubi  tamen  addit , quod , pro  pru- 
dentis judicis  arbitrio , interdum  , propter  ur- 
gentillimas  prxfumtiones  & plenam  fere  proba- 
I tionem,  juranti  adjudicentur  B.  D.  D.  Harpprecht 
in  Confli  if.  n.  76.  ^ 147.  ScConfil.  nov-6t.  n*  104* 
feqq.  Neque  aliud  in  juramento  purgatorio  ob- 
tinet, nifi  quod  reus , fi  fad\o  & culpa  fua  fu- 
fpicioni  caufam  dederit,  in  expenfas  condem- 
nandus veniat,  problem.  Neque  prxfiita  jura- 
menta calumni*  generale  & fpeciale , nec  jura- 
menta dandorum  & refpondendorum  immunin- 
tem  a folutione  expenfarum  prxflant  probi,  u 
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&2.  addatur  de  expenrarum  quoque  adjudica- 
tione bene  diflerens , Befold.  ad  /.  P.  Part.  t. 
tb.  87-  ubi  formula  jurandi  in  caufa  imprsgnatio- 
nis  & deflorationis  exhibetur,  qualis  etiam  legitur 
ia  appead*  Hxberlin  pag,  tif» 

§.  n. 

Si  pars  in  expenfarum  refliBonem  condem- 
nata , tunc  interdum  , fi  paucx  & clarx , flatim 
in  fententia  principali  taxantur,  vel  fl  difficultas 
adefl,  & notabilem  fummam  conficiant,  maxi- 
me (i  primx  inAantix  fumtus  concurrant , quo- 
rum notitiam  DicaAerium  vix  habere  poteA, 
tunc  vincens  defignationem  expenfarum  fpecifi- 
cam  & claram  in  fcriptis  porrigere  & documen- 
tis probare  debet,  neque  generalis  defignatio  in 
folle  admittitur , Mevius  p.  f.  dec.  JSf.  ^ p.  8. 
dec»  270.  ad  quam  deinde  viflus  oretenus  refpon- 
det,  & ultra  non  audiuntur,  neque  r^Iicx  ne- 
que duplicx  admittuntur,  Ordin.  DicaA.  port.  g. 
Ut.  27.  4.  ^ f.  Befold.  ad  /.  P,  IV.  p.  1.  tb.  86. 

B D Lauterbach  in  Difp.de  expenfis  vi3ori£  tb.33. 
eum  ftqq.  Heinrich  Temmen  delit.expenf.  cap.  10. 
ff.  19  Biuro,  in  ProceQ.  Canter.  t.7f.  jf.  48,  ubi  de 
Jure  Camerati  ex  juAa  caufa  replicx  permittun- 
tur. Requiritur  hic  fpcciale  mandatum  procu- 
ratoris , neque  fufficit  fi  dicatur , quod  procu- 
rator in  pun£lo  executionis  a^ive  & paffive 
procedere  debeat , juxta  Befoldum  ad  /.  P.  tf\ 
p.  I.  tk.  41.  ubi  adffit,  quod  in  DicaAerio  ita  re- 
putatum fit.  Formula  petendi  expenfas  adju- 
dicatas 


i 
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dicatas  talis  poteft  effe  : ifl  Appellant  in  lc^«» 

t«  Juridica  fn  afie  expenfas  prim*  & fecund* 
inftanti*  rec^tmdgig  condcmnirCt  twrDcn , unb/ 
IH  Cieten  Taxation , blefe  ^eutige  ^ertagung  in 
©naben  9<fci)c^en.  S)ol)«o  bonn  cl)mal)Uge  Ap- 
pellati unt)  je^tmaljlige  Imploranten  Die  notl>n)en< 
bigeUntoflcn  Diefctlnflanz»  (out«,unterfct)icMi* 
nnb  fpecifige  b(t  O.cbnung  gerodp/ 

i^xtreld^ct  unb  fo  biel  m6glic^/  mit  Urfunbcn  be# 
Ugt/  »gS  gber  bic  expenfas  primas  inftantiae  on^ 
belanat , fo  Wll  impetrant  foIc^C  ex  aftis  primas 
inOanti*  bicl)cro  In  Unttttl^nigfeit  etl)ol)(cn,  mIt 
aebotfamllet  ®itte,  fold>c  bet  Ucfac^en  In  ®no^ 
ben  tuadjudiciren,  fic  fambt  unb  fonberg  jiu» 
moblen  bem.?)etcn9vicbtct  a quo  befgnntUcb  unb 
ni(l)t  ixit  mit  fpccial  - UcPunbcn  bdegt  wccben 
f 6nncn , audb  bet  ©sgentbeil  nicbt«  mit  ^ScjJnnb 
batmibet  witb  einmcnben  P6nnen,  bol)cro  bann 
an  €met  ©naben  k.  ba^  untertbdnigc  33it«n  et^ 
gebet  / ben  Imploraten  in  bie  gebettene  (Summ 
bet  Unfoftcn  in  ©noben  unb  ©rofounfl  ju  con- 
demmten , JU  tt>eld)cmSnbe  auc^  ju  cinct  gebep^ 
li^en  Uttbel  binteefe^et  n>itb>  fub  Implorat,  foli- 
ta.  biwubet  )C.  Altera  pars  deinde  excipit,  qu* 
Cbi  utilia  credit,  8(  petit,  bg§  bie  gebettene 
0umw  bbn  100.  ©ulben/  ge|Jallten  ©ac^en 
nad)/  ouf  bie  ^belfftt  modenret,  unb  Cpro  re  n». 
la)  mit  ^pbUmem  Slngeloben  , obet  leiblicben 
^pb,  etb^ttet  n>ecben  m6ge,  defuper  &c.  ad  ta- 
xatonam  fententiam  pariter  fubmittendo  & im- 
plorando. add.  StttlH»  €begetif^«^Otbn.  part.  2. 
ctW,  14.  §.  4.  ubi  in  feriptis  proceditur  & vi6lus 
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intra  14.  dies  excipere  debet.  Sin  enim  fumtiis 
excedant  fummam  100.  florcnorum,  tunc,  pro 
arbitrio  Dicaflcrii  , vel  (i  dubix  expenfx  funt, 
neque  alio  modo  defe6lus  fuppleri,  nec  de  quan> 
titate  cdnO^re  poflit , jurato  confirmantur,  Ord. 
DicaH.  Part.i.  tit.g.  fol. 41.  ^ Part.s.  tit.2^.  f.6. 
Et  fic  differentia  adeff  tam  a jure  communi , 
quod  femper  juramentum  expenfarum  exigit , 
L.  cHm  Antb.  feq.  C.  de  judic.  N.  S2.  c.io.  Hein- 
rich  Temmen  de  /it.  expenf.  cap.  to.  n.  g.fiqq.  & 
Jure  Camerali  D.  D.Lauterbach  di3.  Dijp.tb.  36» 
quam  reliquo  Jure  Wurtcmbergico , fecundum 
quod,  in  inferioribus  judiciis,  (i  (bmma  ultra 
ao  florenos  , juramentum,  pro  arbitrio  Judicis 
neceffarium  eft  J.  P.  W.  Part.  u Ut.  S4-  §. 
tcinn  2C.  ^ feq  ibique  B.  D.  Lauterbach  in  Diff. 
J.  C.  ^ tF,  <5p.  D.  Harpprecht  Refp.  92.  nnm.  38. 
vid.  Bocer.  Cl.  6.  Diip-  30.  tb.  66.  Ad  certitudi- 
nem rediguntur  expenfx,  per  fententiam  taxato- 
riam  expenfarum;  quales  in  Dicaflcrio  fxpius 
pronuntiatx,  uti  inNo.  36.41.50.424, 71  j.  743. 
780.  g;6.  848.  9gi<  1047. 1048.  1161.  & 1210. 
& p£lo  nullitatis  No.  921.  & expenfarum  con* 
tumacix  No.  713,  Similiter  A.  1680.  ben  7*Sept. 
in  caufa  Appellationis  t)on  €alW/  jn>if(i(>cn  3ung 
0c$n>enlin/  impetranten/  contra 
^oU^tn  / Impetraten  / Summa  expenfiarum  a 
lo2.  flor.  17.  kr.  moderata  usque  ad  81.  floren. 
aj.kr.  & in  quatuor  terminos  divifa  cfl,No.2ot, 
& in  caufa  Appellationis  t)on  (mifc^en  iiO* 
bdnn  €btlflopb  9vein6l7leti/  contra  Tobiapi  §e^<n, 
Summa  expenfarum  ii  109.  flor,  diminuta  fuit  ad 
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ad  60.  fk>r.  8 kr.  & in  tres  terminos  divifa.  Uti 
ouoquc  in  aTiis  Caufis  termini  folutionis  aflignati 
lunt  in  No-  41»  99*  4*4'  5*®*  ^ iO 

■gurfit.  ^lK9«icI)t«''Ort)nun0A  p-  ?.  cap.  14.  §,  ^ 
ubi  expeniz  magna  in  terminos  folutionis  fcindi 
^bcoiur.  Interdum  faltem»  per  Decretum  cx- 
irajudiciale,  taxantur,  maximi  , fi  pauca.  Id 
quod  1727.  l)cn  tc.Scptembr.  obfervatum,  ubi 
moderatio  expenfarum  Commiflarii  extrajudt* 
cialiter  petita  dicafteriaUter  faita , & defignatio 
expenfarum  in  fidem  taxationis  k Dn.  Secretario 
fuit  faltem  fubfcripta.  Haud  raro  liquidatro 
quoque  fruiluum  aliorumque  onerum  & dam> 
aorum  decernitur,  No.  871.  & 898,  & A.  1717, 
benz4.  Sept  fuitconclufum,  ba§bic^ort)erun$ 
unt»  Liquidation  fc^cifftlid)  eingcgcben/  unbDem 
©egentbeii  uotec  bi<c#n)id)igem  Termin  de- 
cretict,  ^bann  funfftigcd  bmagt 

ttxrbcn  foUf. 

$.  nr. 

An  vero  retniflio,  adjudicem  prioris inffan-' 
ria.  fieri  debeat,  ad  exeeutiorrem  , & ut  taxet 
expe  fas  & intereffe  prima  inflantia,  quxritnrf 
& negatur , licet  lententia  confirmatorra  defini, 
tiva  ista  , ut  parcatur  ulteriori  labori  5c  fumtibus 
Ordin.  Dicaft.  Part./.  tit.  24.  §./?».  ^ tk.  27,  2, 

■ J.  P.  W.  ParL  t.  tit.  79.  Un^  wiewgbl  rc*  Dn.  D. 

■Majer  a Difp,  de  exeetithne  is  c(0^  civili  tb.  17» 
nifi  judici  ^ ex  juflis  rationibus , aliud  vKum  Fue> 
fit,  J,  Pr  W.  FarU  1.  tit.  7h  S«  TOlriDObt  JC. 

Bocec 
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Bocer  Cl.  S.Dijp.  34-  tb.  13.  D.  SchbpfF  in  Dodec 
tbef.  ^differ.  tb.6.  vel  nifi  ab  interlo> 

cutoria  appellatum  & pronuntiatum,  quod  bene 
judicatum  & male  appcHatum  , tunc  enim  ad 
judicem  prioris  inHantiar  caufa  iterum  e(l  remit- 
tenda, uti  An.  1673.  t)en  iS.Febr.  in  Suprema 
Dicafterio  judicatum,  No.  79.  fecus  fi  fententia 
reformatoria  lata  , nam  tunc  caufa  in  DicaOerio 
ad  finem  perducenda  cft,  J.P.  W.  Parf. /.  tit.6p. 
No.  io78.feqq.  1176.  feqq.  B.D.Lauter* 
bach  in  differ,  fnr.  Civ.  ^ ff^t.  Part.t.  tb.Sf.  con- 
ferantur Giilich.  ad  Mynfingerum  Cent.  4.  obf  9^ 
Tshich  ad  CarpsQV.  Part.u  30.  def.27.  Me-  , 
vius  Part.  4.  dtc,  349*  & Dn.  D.  Majer,  in  Di/p.  de 
exeentione  in  canfa  cMU  tb.  i3.  nsqne  ad  tb.  14.  ubi 
lat^  de  exeeutione  & remifiione  caufz  agunt. 
Et  ita  emendandum  cft  Collegium  theoreticum 
pra^icum,  Lauterbach 9.  ad  tit,wi  nibil  tnne- 
var,  pendente  appellat. 

§.  IV. 

Taxatio  in  DicaAerio  Supremo  talis  haAe- 
nus  recepta  fuit.  1 ) Advocatis  pro  leilione 
acorum  , triginta  crucigeri  usque  ad  florenum 
vel  3.  floren.  pro  magnitudine  adlorum , dc  pro 
juridica,  ffit  olimflore- 

nus  & )o.  crucigeri,  hodie  duo  floreni , & }9.' 
crucig.  vel  j.fioren.  adjudicantur,  nifi  faltem 
ad  audiendam  fententiam  compareat , vel  caufa 
in  feriptit  pera6Ia , tunc  enim  non  nifi  trig  nta 
crucigeri  poni  folent,  Ord.  DicaA.  Part.  i.  (fl.7> 
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/f.  17. 1?.  add.  J.  P.W.  Part.  I.  §.glci» 
(^cr  (^cftalt  IC.  fcripra  autem  ex  atquo  & bono 
taxantur , Ord.  Dicall.  Part.  t.  tit  7.  confer, 
commune  decretum  Dicarterii  de  An.  1667.  l)cn 
9. Martii  No.  16.  in  Append  Haeberlm.  Interdum 
qu->que  arrha,  in  caufis  gravibus  & arduis,  non 
plane  neghgitur,  uti  A.  1718.  E>ctt  1.  Jun.  & A. 
.171 ).  >4.  April,  duoUoreni  arrha;  loco  com- 

putati: addatur  BIumius  i/t  Proceff.  ( amerali  tit.  7f. 
num.  fi.  vide  tamen  D.  Lauterbach  in  Diip.  de 
expenf.  viQ.  tb.u.  z}  civibus  & rullicis  pro  cibo 
& potu  quadraginta  crucigeri,  fur  /«1)6  ?9?rtl)4cit 
20.  ft.  fingulis  diebus  allignantur  . Honoratio- 
ribus autem  major  fumma,  Heuti  A.  1713.  Dea 
3.  Maji,  Domino  Secretario  Cameral.  Ludov. 
Neumanno  viginti  bacii  proqual  bet  die  adjudi- 
cati D.  Lauterbach  in  Difp.  de  expenf.  viU.  tb.  if* 
Ubi  nulla  certa  fumma  determinata,  fumtus  ic 
expenf*  in  hofpirjo  & itinere  faft*  debentur, 
ita  tamen,  ut  id  deducatur,  quod  verifimiliier 
domi  exiflens  confumfiflci, Bemid.  r,  220.  n.  n. 
Tcmmen  de  Iit.  exven^s  e.  ic,  n 34  } ) \>oc 
fiiumnu^  unb '<^ag#£ol)tt  / civibus  & ruKicis,  de- 
cem vel  quindecim  crucigeri,  foeminis  t-  cruci- 
geri , & honqratiombus  plus  , h neque  diflo 
Domino  Secretar.o  unus  florenus  in  calculo  po. 
fitus.  4)  Pro  conditione  perfonarumac  divitum, 
eques  cum  ftrvo  ad  judicium  venire  porefl,  vid, 
D.  Lauterbach  de  expenf.  viSor.  tb  n.  Temmen 
de  iit.  expenf.  c.io.  n.^4.  Refold.  Conf  210.  nmn.12, 
& tunc  pro  mercede  equi , fingulis  diebus  dan- 
tur viginti  quacuor  vel  triginta  crucigeri, 

Col^n, 
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?ot)n/  & fervi,  ^o|iilion^.,  merces,  ^aC[# 
Oiclb  obcr  / funt  quindecim  crucigeri, 

pro  cibariis  autem  6)  accipit,  fot  jcbcn 
viginri  crucigeros , quod  attinet  7) 

' communiter  10.  kr.  & 8)  pabuli  loco  ponuntur, 
brop  ^lertet  J^nbecn , fingulis  diebus.  9)  ^uc 
'€icbtr0d)iaffjrunb0tuben^@c(b,  itidem,  pro 
conditione  perfonarum  , aliquid  computatur, 
]o)  Taxa  fententiz  deHnitivx  & transa^iionis 
funt  duo  floreni  aurei,  Qi)o(b^®u(bcn/^a  fex  flo- 
ren.  58.crucig.  imo  interdum  pius  exigi  folet, 
pro  gravitate  caufarum  , ti  interld^cutoria  pro.^ 
nuntiatur,  dimidia  faltem  pars  datur  ti)  expenfx 
citationis  itidem  refundende  12)  &fumma  pe* 
deilo  a It  vel  30.  kr.'  & nuntio  k 10.  usque  ip. 
crucig.  foluta,  & (1  aliquot  vicibus  caufa  ioDi> 
callcrio  a£la,  hzc  fumma  duplicatur  vel  triplica- 
tur I } ) expenfx  quoque  prpbatioois , fi  pera^la, 
& 14)  fportulz  judiciales,  v.  gr.  €inlcg^@clb 
a 3.  29  kr.  refundende  t fi  appellatus  polle- 

rioribi.s  duobus  cafibus  in  expenfas  condemna*' 
tus,  uti  15)  taxa  adVorum  Appellationis  in  fine 
adjedla.  Er  16)  alixque  expenfx  ncceflarix/ 
Lauterbach  Dilp.  de  txyetf.  v.8or.  tb.  12  & fj, 
Mevius  p.  3.  dec,  t2g.  uti  quoque  1 7)  nec  ex« 
penfx  pofl  fententiam  latam  pro  moderatione  ex- 
penfarum  & exceutione  fadlx  excludcndx, 
Htnric.  Temmen  de  it.  expenfis  c.io.  n.fS.  feqq. 
Neque  18)  extrajudiciales  necefTarioimpendeq- 
dx,  Temmen  c.  2.  n.  24,  feqg  c.  10.  n.32.  feqqi 
Confer.  Gail.  lib.  i.  ohf  ifi  Bocer  c/.  d.  Diip.  30» 
D.  Lauterbach  ia  Di^.  de  txpenju  tb.  10.  asqite 
H h h j aai$» 
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ai  ij.  ^ tb.fi  cum(eqq.  Blutn.  ia  Procejfa  Lame- 
rali  tH.  7f  • »*»»•  fo.  cum  feqq.  Befold.  C.  no.  Tem« 
men  tU  Iit,  expenf.  cap.  lo.  qui  lat^  dc  expenfa- 
rum  generibus, eaaimque  taxatione  agunt,quod 
& facit  J.  P.  W.  Part.  r.  tit.  6,  pag.  cum  feqq. 
t>on  ber  Tax-@tobt^2fmt<»olier 
ber#93<Iol)nuna:  & General  • <35«torbnunq  ub« 
bfl<  8atib  f dvicptiund^  * unb  Oeconomie  - SJUcfctt 
pag.46.  y 47.  Qllwo  efnem  ©c^ulrbelflen , 
^rmeiflctti/  9vidf)tcc  unbDcputirten  24.  fr.  eor 
sScrfttumnu^/  unb  eben  fo  blel  bot  bic  3D?abIi«it 
paflitt,  «neti||<mein(m  SSutg^t  ab«  nuf  20. 


CAP.  XXI. 

Tra£Iat  Proceflum  Nullitatis. 

SUMMARIA. 


{.  1.  Agit  de  aimnlatioiic 
appellitionis  8c  nullita- 
tis , cum  rrquiiitia, 
y a.  ver6  de  principali  de- 
duQione  nullitatis, 

§.  ).  ejusque  procefTu, 

4.  quxrit , an  executio 


f.  8t  6.  recenfentXXIV. 
nnllitatea . 

$.  7.  qux  ex  officio  atten. 
duntur,.  nili  iint  (altem 
circa  procdTum  admiCTXy 
qux  in  Summis  Oicafte-' 
nit  ac|liguntur. 


§.1. 

Appellatio  & nullitatii  querela  Hint  diverfa 
remedia,  hinc  qui  renunciat  appellationi, 
non  rcnuncialTc  cemetur  qusrelc  nullitatis, 

D.Schwe- 
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' P.  Shweder  in  DiSp.  de  renumTiat.  appellat,  f,  23, 
femper  tamen  utilius  cfl  appellare,  quUm  nulli- 
tates  deducere  Caepolla  eant.  2f).  quod  H tamen 
vel  plane  non,  vel  non  riti  & legitimi  appella» 
tum , tunc  nullitates  deduci  po/Tunt , coram  ju- 
dice a quo  vel  ad  quem  cap.  i.  §.  31.  & quidem 
vel  principaliter,  vel  minus  principaliter  & inci- 
denter,  cum  appellatione  , juxta  illud  diiiuffl, 
quod  omnis  appellatio  in  ventre  habeat  nullita- 
tem,  Blum.  in  Procejf.  Comet,  tit.  fd,  nnnu  to.  Me- 
vius  Part»  4.  dec.  uf.  num,  2 Dn.  D.  Schweder  tn 
Di^  de  renMntiat.  apptU,  §,  23.  quo  pofteriori  ca* 
fu,  judex  fuperior  appellationis  adeundus Rich- 
ter  dec.  13^»  & intra  decem  dies  lieri  debet,  Heuti, 
appellatio  , Refeript.  Gener,  de  An.  171S.  §.  i. 
No.  IO.  apud Hsberlin.  & proceflus  appellationis 
obfervatur,  Ord.  Dicafl.  Part  3.  tit.f.  /.  4.  & ex- 
ecutio  fententix  quoque  fufpenditur  Befold.  in 
di^.  de  nnllit.  tb.  f3.  & limultaneo  procefTu  ter- 
minantur , Ordin-  Camer.  Part  3.  tir.  3 4.  §.  Utl5 
folle  dlfo  ble  NnUitat.  J.  P.  Wurt.  Part.  1.  tit.  d/, 
§.  9iad)  ^crlefung  ber  Befold.  in  Difp.  de 

nnllit.  tb.  ta.  neque  litis  conteDatio  fpecialis  ne- 
cefTaria  efi,  fed  in  caufa  Appellationis  fa^a  ad 
caufam  nullitatis  tanquam  accelToriam , trahitur, 
quia  incidentia  fapiunt  eandem  naturam  cum 
principali , Gail.  lib.  1.  obf.  77.  ntm.  t.  Mynftnger 
cent.  I.  obf  38.  Obrecht  de  Iit.  contefiat.  c.  4.  n*  44, 
B.  O.  Bardili  in  Dtjp.  de  Iit.  conuftat.  tb.  fg.  Ab 
initio  tamen  ab  Appellante  nullitates  adducuntur 
in'ou'fates  fub junguntur , cum  petito  : 3^ 

}u  eefenjMisunb  lu  fpree^en , ber 
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9vicl;tcc  Dorigct  Inftanz  mit  au^gefproc^cner  Uc^ 
t^d/  roi>  nl(i)t  nid)tig/  t)ocl)  ubd,  obcr  n>iDerrcct)U 
lid)  gcuct^dt/  unb  m nlc^t  ubctjiugig/boc^wol)! 
fcaton  appellirt/unb  int>er^aupt#0cj(^c/ba§ic.’ 
Roding  in  v.  Camtral.  lib.  i.  tit.  7t.  ^ 33.  nec  non 
lib.3.tit.49.num,3.  Blum.  ittProce£Camtr.tit.f6. 
nnm.p.  ^ feqq^  ^ i^.  Dn.  D.  Lauterbach  in 

CoUeg.  tbeoret.  praQico  §.ip>  ad  tit.tr.  de  re  jud.  ^ 
/.  j.  qn£  fentent.fine  appell.  Befold  w D}£.  de  nnllL 
tat.  tb.34.  Appellatus  vero  deducit  luas  aequi- 
tates 8c  dcirrdc  Tefpohdet  ad  nuHitates.&  poftca 
ad  iniquitates.  Appellans  autem  in  Replicis  ad 
aequitates  primum  excipit  & deinde , replican- 
do, fuas  nullitates  & iniquitates  Brmat,  hocque 
ordine  Appellatus  tandem  duplicat , ficque  con- 
cludunt. Et  fi  cx  a6tis  & procefTu  nullitas  & 
iniquitas  fimul  adpareant , tunc  pronuntiatur , 
pi>n  berti  poriger  Inftanz  nidjtiglid^ 

unb  ubd  gcurtbdt  / libcrflugig  unb  tt)ol)l  bnpon 
appcllirt/  Roding.  in  PandeB.  Comer al.  lib. 3.  tit.  49. 
nnm.j.  ubi  praejudicium  Camerale  de  A.  1656. 
adducit,  vcl  fi  nullitates  haud  probatae,  fenten- 
tiae  ita  concipiuntur  in  Dicaflerio , bo§  K.  nicl^t 

ni4>tig,  fonbcrn  roobl  gcurt^elt  / ubd  bapun  ap- 
pellitt/  unb  in  bet  ^oupt/0adbC/  bap  ic.  juxta 
No.  429.  443.452.  988.  apud  Haeberlin,  vel  in- 
terdum totus  proceflTus  cafiatur.  No.  1058.  hifce 
formalibus : ©og  nic^tig  unb  6bel  geurtdt,  oucb 
bobeto  anctfotbcrijl  bet  gonbt  Procefs , In  Ptafft 
blefeg/  annullitt , unb  In  bet  jpaupt#0ocbe  jc. 
Ut  vero  ita  deduci  & conjungi  polTmt  hxc  duo 
remedia,  requiritur,  ut  appii^io,  intra decen- 

dium, 
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dium,  aliisquc  obfcrvatis  fatalibus,  faila  fir, 
ficque  valeat,  Ordin.  Dicaft.  part.  3.  Ut.  f.  §.  6. 
ciim  fi  principale,  appellatio,  non  valeat,  neque 
accefibria  nullitatis  dedu^io  admittatur  arg./.^;. 
defolnt.  L 176.  de  rep.  jnr.  Roding  in  tr.  Cameral, 
lib.  I.  Ut.  33.  §.  so.  hineque  etiam  jam  formalia 
prius  juflificata  efie  debent,  ut  per  illa  jurisdi- 
flio  judicis  ad  quem  fundetur , Befold.  in  Difp, 
de  nuliH.  tb.fS.  & ut  fumma  quoque  appellabilis 
(it,  cum  in  appellationibus  & principali  dedu- 
Aione  nullitatum  fumma  appellabilis  necefiaria 
fit,  Ord.  Dicaft.  Part.  3-  t.j.  § 7.  BIum.  iu  Pr9^ 
ceS'.  CameraL  tit.  f6.  /.  16.  Roding.  in  <k.  CamerM. 
M.  1. 1.  30.  jf.fd.  ^ t.  33.  nam.  31.  Monentur  ta- 
men Advocati,  ut  fi  nullitates  non  manifefto  ex 
aflis  appareant  vel  ficile  defendi  queant , k de> 
dudlione  nullitatum  abftineant  & (olas  iniquita* 
tes  deducant,  neque  D cafterium  fruftra  moren- 
tur, Ord.Dicafi  p.3.  t.f.  §.f.  cum  appellationis 
remedio  fatis  tuti  , fibique  confulere  queant. 
Et  interdum  quoque  per  modum  exceptionis 
nullitates  proponuntur , Vantius  de  nuUit.  cap.  t. 
mtm.  8.  Befold.  ia  Diff).  de  anllitat.  th.  30.  ^ fg. 
Hoc  quoque  notandum  , quod  appellatus , qui 
gratias  agit  pro  fententia,  neque  nullitates,  ne- 
que iniquitates  deducere  valeat,  quia  ex  parte 
ejus  adeft  res  judicata  ; uti  Anno  1727.  Den  24. 
Septembr.  poft  squitates,  nullitatis  deducis 
male  jundla  fuit. 
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§.  n. 

Quod  n ver6  nullitates  principaliter  dedu- 
cuntur, 'tunc  nominatur  caufa,  tine  Implora- 
Cion^<^0ac^C/  & deducens  nullitates»  Implo- 
rant, alter  vero.  Implorat,  in  a£li$  extraneorum 
occurrunt  quoque  nomina  querulant,  querulat. 
Ne  vero  res  judicata  promifcue  ex  capite  nullitatis 
impugnetur  & procefTusnuIlicatis  cum  appellatio- 
ne confundatur , judex  probe  ponderare  & fedulo 
examinare  debet , an  nullitates  in  jure  fundats  re- 
vera adlint,  n cuti  enim  appellatio  non  admittitur» 
nili  rite  & legitime  appellatio  fadia  & formalia  fe- 
fe  re6le  habeant,  ita  quoque  nullitatis  querela 
haud  permittenda,  nili  vers  nullitates  exiltant& 
exactis  appareant.  Exiflentia  enim  nullitatum  ju- 
dicis demum  jurisdictionem  in  elfeCIu  fundat» 
eique  facultatem  tribuit  in  hoc  proceflu  nullitatis 
judicandi,  fententiam  annullandi , corrigendi  8c 
emendandi.  Infbtui  potefl  querela  nullitatis,  in- 
tra decennium,  Ord.  Oicafl.  part. }.  tit.  f.  $.  d.dc 
Jus  Prov.  Wiirt.  part.  i.  tit.  f6.  & eatenus  differt 
Jus  noflrum  ^ Jure  communi  B.  O.  Lauterbach. 
adifftr.  jur.  Civ.  ^ tf^Art.  f.  72.  Befold,  la  di/p.  it 
tmUtt.  tb,  28.  ^ 20.  pg  ad  I.P.tr.  part.  u tb,  gu  ubi 
ampliant  hanc  lententiam,  ita  ut»  elapfo  hoc 
tempore,  nec  de  evidenti  nullitate  partes  amplius 
conqueri  pollint ; lic^t  vel  plane  non  vel  non 
recte  8c  legitime  appellatum  fit,  & caufa,  pro  de- 
ferta,  pronuntiata  vel,  ob  notoriam  defertio- 
nem  Koiing.  m ir,  CamtnU,  lib.  i.  tit»  21»  /.  is. 

tu» 
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tit  33-  §•  »/•  Blum.  a froctff.  Cam.  tit.  j6.  mtm.  m. 
Bcfold.  de  appellat,  c.  6,  mm.  f.  ^ in  Di^.  de  ntd» 
Ut.  tb  flatim  nullitates  principaliter  deducere 
velint  Ord.  Dicafl.  part.  3.  tit.  f.  §.6  y D.  ' 
Mauritius  » Di^p.  de  cit<A.  ad  reajfmnend.  tb.  9. 
pof.  f.  Bb.  Dn.  Bardili  Exerc.  39.  eoad,  foreitf.  f 6c 
Dn.  D.  Harpprecht,  in  Differ.  /.  C,  ^ fF.  f.  f.  ubi 
addit,  & docet  experientia  , quod  praxis  Dica» 
nerialis  confpiret , prout  faspius  mfiroet  obfer- 
vavimus,  neque  eatenus  , Recellus  Imperii  da 
A.  /.  lai.  ^ 132.  in  Ducatu  Wurteml^rgico 
attendatur  1 juxta  No.  784.  apud  Haberlin,  uc« 
pote  fecundum  quemi  intra  decendium,  provo- 
candum , nili  nullitas  iit  infanabilis,  Blum.  m 
Proc.  Camtral.  tit.  f6.  Roding.  in  ir.  Comer,  Ub.  r. 
t.33.  D.Lauterbach  in  Cdleg»  tbeoret.  praSico  /.  t. 
ad  t,  ir.  qnn  fentent.  fine  appellat,  Ulfenbach  de  )«• 
dic.  Imp.  ohUco  cap.  33.  ftd.  i.  Quod  fi  autem 
principaliter  coram  DicaRcrio  nullitates  dedu- 
cende, tunc  non  folum  judici  ^ quo  hoc  indi- 
candum, & petendum,  ne  iq  caufa  ulterius  pro-, 
cedat,  fed  exeeutionem,  pro  renata,  fiRat,  & 
a^a  condigna  mercede  edat , fed  etiam  fuppH- 
catioSereniflimo  porrigenda,  pro  admiflione  ad 
deductionem  nullitatum , pro  citatione  & com- 
/pulforialibus , ut  aCta  edantur,  fi  judex  ii  quo, 

^ ad  petitionem  Implorantium , illa  fponte  edere 
recufat : hac  formula : ^8  ifl  bot  einigen  ^0^ 
t^en/  SWenat^en  ohet  a.  1740.  btn  ii. 

Jan.  bot  2Bo^U86bL0tat)t^®<tf(^t  )u  N.  jwU 
fdienmitunb  Titium,  tbtgen  eltK8®utb^/  tine 
tviOtifle  biefe^  3nn^a(t< 

lii  a WDVe 


43^  Cap.  XXL 

n)or^<n , tc.  ^ann  ic^  mm  bur(t>  fotI>one  Ut< 
tbel  b6cb0'befd)wel)rct  mid)  bcfintx,  unb  befroe^ 
gen  r>or  (5.  ^i>c(;pr«i§l.  ^ofgcrid^t,  nacb  0D?aioab 
• j.  I»  w.  p.  1. 1.  §.  abet  ic.  J^ofgeritpttf^ 

Orbn.  p.  3 t-s.  i»6.  meinc  barmiber  bflbcnbepiele 
Niillitaeien  principaliter  ju  dcduciretl  gefonnen  2C. 
Sllg  l>abe  ^uer  ^ocbfiirlll.  ®urd>l.  uutet# 
tbdnig^geborfcimflcn  erfu^xn  mollcn,  0ie 
gerul)<n  ©nabigj^  / mid)  ad  dedudtionem  prin- 
cipalem niiUiiaium  ^urflmilbifl  ju^Iaffcn, 
furfU.  33ef<l)l  on  erjt^bemclbte^  ^ofgecic^t  bif»» 
fflU^  ctgeben  / fobann  biefen  Nullitact<n#  Proceft 
forbcrflimll  pertageti/  bic^artbepen  miren/  unb 
bem  Sividjtet  a quo  cmbefcl)t«n  lajfen/  baj  et 
bie  A£ten  inner balb  4.  SGBoc^en  jum  Jpofr 
gerid^t  einfenben/  unb  bie  Uttbel  unexequitt  iap> 
fenm6ge/2c.  Defuper,  \ 

§.  III. 

Summa  vel  caufa,  quod  debeat  eife  appella- 
bilis,  jam  Topra  di£lum.  Et,  quoad  proceiTumt 
ita  oraliter  proceditur , ut,  pofl  faftam  legiti<* 
tnationem  & recenfita  vel  reprodu^a  & prxle£la 
forte  antea  jam  propofita  fadU , cum  rubnea, 
ex  utraque  parte . prout  in  Appellationis  pro- 
ceflu  quoque  juris  efl , petatur  prxledlio  Adio- 
rUm.  Hac  fad>a.  Impetrans  agit  gratias,  pro 
prxledlione  Adlorum , & proponit  libellum  NuV» . 
litatum,  Nullitxten^^Ing/  ibiquerecenfet &de-  ' 
ducit  fuas  nullitates,  Befold.  in  Dijp.  de  nuUitat, 
tb,6t,  Otd» Ciactii part. 3.  M. 34,  /.Unb  foUen 


\ 


DigitizediDy  Google 


JYaBat  PfoteJf$im  «HUitatU,  ' 437 

' ■ ■■  , r 

tie  Procnratoret , Bocer.  Cl  6.  Dtfp-s^.th.  4Q.  cum 

petito : 3n  Sved^ten  $u  erfenncn  unb  ju  fprctftcn/ 
l)a§  tiet  5Kid)tcr  porlgct  Inftanz  nidjtig  gcurtl^elt/ 
ot>ecubelunb  njdE>tigprocedirtunb9eurt(^If, 
bin  bie  U«l)cl/  ald  null  unb  nic^tlg  }it  caflicen/  in 
6er  0ac^e  abct  Implorat  b<m  Imploran- 

ten  bic  cingeflagtc  ©umm/  cum  ufuHs  a mora, 
|u  b()al)Icn  fcbulbig  nnb  gebniten  fepn  /i>ll(/  cum 
refufione  expenrarum  & folita  imploratione* 
BIum.  in  procejf  Cameral.  tit.  ^6,  tnim.  14.  Roding* 
ia  n.  Cameral.  lA.  t.  tit.  33.  num.  30,  ^ 33.  Deinde 
Impetratus  agit  itidem  gratias  pro  prsledlionc 
adlorum,  neque  deducit  xquitates,  utinappeU 
latorio,  fed  llatim  excipit  ad  has  nullitates,  illas 
inBrmandOy  fimuique  demonfirando,  quod  judex 
potius  jude  & valide  pronuntiaverit*  cum  pe- 
tito: Pon  beni  Ovitbtet  poriger  Inftanz  nicbt 

nic^tiglic^  / fonbcrn  tpobl#  giiltig  unb  «cbt«  * be/ 
fldnbig  geuctl>elt/  unb  ba§  nod)tnal)(en  bep  bet 
' fr^fftiQen  Urtb^I  Perbiciben/  obet  bie  ju- 
dicata recbtlidbcc  C^ebubr  in  geiiemtnber  autho- 
ritxt  unperle^t  unb  unperbcod^en  mogen  ecbdlten 
n>«bcn/  bcr  implorant  aud)  allen  unb  jeben  pct^ 
urfaebten  Soflcn  unb  0cboben  ju  wicbcrfcbten 
fdbulbig  unb  perbunbtn  fepn  folle , defqper  &c. 
conferri  de  formulis  procelTus  Nullitatum  me- 
rentur BIumius  & D.  Hofimannus  in  Prox,  /er* 
Proctff.  Cameral»  ^ Sttpplicat.  pro  impetrand. 
proiejf.  tit,  iS.  An  vero  litis  conteftatio  necefta- 
ria  fit  de  eo  vide  B.  Dn.  D.  Bardili  in  Difp.  de  Utis 
conteftat.  tb,  0,  ubi  in  nullitate  notoria  litis  con- 
tv.ftaiionon  requiritur  c.f.x.deoffic.}nd»  bene  tamen, 
. . li  i 3 fiaon 
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fi  non  manifeda  fit;  In  fpecie  ver6  in  Camera 
Imperiali  indillindie  fuper  notoria  nullitate,  five 
principaliter  five  incidenter  in  jadicium  dedu£la, 
ante  litem  conteflatam  fententia ferri  poteH  Gail. 
lib.  I.  obf.  77.  Mynfinger  Cent.  1.  obf.  j#.  ibiqne 
Fabricius  ad  ot>f.2o.  Bocer.  Cl.6.  Dijp.20,  tb. 
jS.  8^ 39  Blum.iit  proceffii  Camerati  tmm.  34, 
Roding.  in  pandeS.  CamraL  Mt.  3.  tit.  49.  Et  tunc 
fequuntur  Replicx  & Duplicat,  cum  Tubmiffione, 
uti  in  Appellationis  procefTu.  Neque  dubitan- 
dum, fl  caufaid  poflulet,  quin  procelTus  in  feri, 
ptis  quoque  locum  habeat  & peti  pollir.  cap.  13, 
§.3.  cumfeaa.  prout  obfervatum  Nro.  47^.  & 
784.  apud Hacberlin.  Et,  (i  probatione  opus  e(f, 
tunc  proceditur,  uti  fupra  dedufium  eflc^.r^. 
& petitur,  ut,  loco  libelli  nullitatum,  a£la,  pro 
prxlefHs,  accipiantur,  ^(rhcnanflattber^lad^ 
Implorationi-  ober  Nullitaeren « jtlag ^ unb  litis 
conteflation,  bie  a^eu  bor  brrlrfcn  angrnommen 
No.  6 1 a.  & I • f 4.  apud  Haeberlin.  Interdum  fen. 
tentia  plane  ca^atoria  pronunciatur  & caufa  re. 
mittitur  ad  priorem  judicem.  In  ouem  modum 
A.  1726.  ben  8.  J2n.  fententia  L.  niit  caflata  & 
annullata,  quia  judex  utra  petita  contradum  an- 
Dullavit,  cum  tamen  A.  T.  retrarium  exerceit 
voluerit,  qui  validitatem  contraAus  praefuppo- 
nit,  D.  Harpp.  C.  if. ».  70.  fiqq.  & Rejp.  74.  a.  p, 
nequein  principali pun^oretraAus  judicavit,  8c 
an  nullitas  prioris  fententiae  locum  habeat  nec 
ne  ? hinc  cum  A.  T.  faltem  pro  confirmatione 
fententiae  petiit,  neque  de  folennitatibus  depo* 
fitionii  an  tota  fumma  depofita»  certitudo  ad 
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fuit,  neque  an  fententiaf  jud*cis  N.  prior  nulla  fit; 
remilTio  fa^fa  hac  formula,  hngpon  hcm  Svid^tet 
jroeptcr  Inftanz  mit  Qugflffpro^ener  Urfl>clni^/ 
tig Qcurt^clt , n)ol>ll)at>on  appellut,  mitljin  bc# 
fagte  Urtbcl  ju  caifiten  unD  flufjul)eben , unb  bie  Aa 
TT.  mit  ibrer  jviag  cin  bcn  9vi((>ret  ju  L.  )u  re- 
mirticn,  Immaffen  tt)ir  bicfelbc  i)iemit  bnl>in  bet^ 
meifeti,  bie  in  biefer  Inflatu  aufgcmcnbetc  Unfo^ 
flen  aber  compenfiten  unb  berglcic^cn.  £t  A. 
I7*7»  ben  iJ.  Aug.incafu,  ubi  exceptiones  con- 
tra formalia  allata,  & tamen  omnia  nulliter  per- 
adla,  nec  transactio  dubia  ventilata , fententia 
hujus  tenoris  prolata : l)lemit  (illcm  ^urbrin^ 

gen  nttc^  ex  oMcio  ju  ret^t  crfanbt,  ba§  bon  bem 
yvicbter  boriger  Inftanz  nidjtigllcb  procedirt  unb 
geutt^elt  morben  / moflTcn  mir  ben  Procefs 
unbUtbtl  a qua  blemit  cafliren/  ben  A.  T.nuc^, 
mantitc  ben  getroffencn'35ccgljt^  anjufec^tc;f,ge# 
meint/  bomit  an  btn  dvit^terborigerlnflanzbeiy 
tbcifcn  / bie  Unfoften  aber  aug  ^emegni§  com* 
penfiren  unb  bergleid[>cn.  Interdum  fi  judex  pri- 
mae inflantiae  aliquo  modo  fufpedus , procefius 
cafTatur  & annullatur , ac  caufii  quidem,  vel  ex 
officio  vd  ad  petitionem  partium,  pro  non  de- 
voluta habetur,  principalis  tamen  dedudio nui- 
litatum  hunc  in  finem  coram  Dicaflerio  permitti- 
tur, ut  merita  caufa  primario  tradentur  , hinc- 
quefimulada,  loco  libelli  & litis  conteflaiioni^ 
pro  prxiedis  accipiuntur  & probatio  decerniiurf 
)uxta  formulam  No.  1 1 ^ 4,  apud  Hxberlin.  & ita 
A.  i74.7>  ben  4.  Septembr.  in  caufa  Adpellat.  bon 
&)l(tcflin3en/  denuo  obfervatum , hilce  forma- 
libus; 
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libus : Unb  fotb<ci(l  ber  bon  bem  Sflicbter  bon  M. 
gefubrte  Procefs  boc  nnD  unb  nidbtid  declaritet 
unb  calfiret/  unb  in  pun6lo  formalium  roeitet 
recbt  ctfcmbt , bo§  bicfe  0acbe , fo  bkl  bic 
pcllation  bctrift,  an  blcfieb  ®etid;t 

ni(bt  «WQcbren/  banncnbero  nic^t  aniunebmen^ 
|(bb(b  *b<f  bi<  Implorantcn  deductionem  nul- 
litatum  principaliter  jugelolfen  / bQCauftiin  OUC^l 
bie  Afta,  on  flatt  btf  5^lag  unb  Litis  conteftation, 
bor  bcrlcfen  angenomimn  fcpn  foDcn , unb  mi 
b«be  ic* 


§.  IV. 

EffeCtus  'eft , ut  exeeutio  (iflatur,  (i  in  con- 
rinenti  vel , intra  menfem . querela  nullitatis 
probari  poiTit.  J.P.W,  Part.  1. 1.  f6.  extra  hunc 
cafum  verb  efl  faltem  devoluti vus,  non  fufpen* 
fiviii,  cum  przfumtio  fit,  pro  judice,  quodle> 
galiter  & non  nulliter  procefTerit,  & ideo  non 
facile  inhibitio  decernitur , fed  fententia  execu* 
tioni  datur,  ita  tamen,  ut  ille,  in  cujus  favo* 
rem  prior  fententia  lata,  de  indemnitate  caveat, 
fe  remTedituturum,  fi  in  punCto  nullitatis,  pro 
aCtore , pronuntiatum  foret  Befold.  adf.  P.tV. 
ParL  I.  tb.  pu  ^ ia  (Uip.de  nuUit.  tb.4d.  (Otm  fcM, 
nifi  exeeutio  damnum  irreparabile  afferret,  Me- 
vius  Pert.^.  dec.  307»  Esbach  ad  Corpsov.  Part.u 
(0ttft,2o.  def.  24.  ttum.  6,  D.Stryk.  m difp.  de  Pro- 
cej^  uailaterali  c.  i.  ff.  17»  & in  aju  moderno  jf.  r. 
& D.  Lauterbach  inCoUeg.  tbeor.  praSico  jf.  4.  qa£ 
fentpit,  fine  appelht.  Blum.  ia  Proc^  Comer,  tit.  s6. 

wm.2^ 


' • Digitized  by  Googie 


fyaSat  Proeejjkm  nnIlUatit. 


441 


nnm.  29.  ^frqq-  Author  brtvicHli  Prax.  Imper.  ani 
tit.38.  f.i3-  confer.  No.  889.  apud  Hcberlin.  ubi 
executio  ad  menfenn  fufpenfa  fuit : Uttb  bOtt 
Imploraten  gebettene  Exccution  aufetneSWpnart^ 
grifl  fufpcndirt  fepn  folle.  & No.  6 1 1.  ibi : bod)  baf 
bfe  Execution  DerUrt^cI  nld)t  aufgebaU 

ten  fepn  foUe.  Et  fi  una  vel  altera  nuJIitat  pro^ 
bata , tunc  jurisdi£lio  judicis  fundatur,  & tota 
caufa  principalis  ejusque  merita  ad  eum  devol» 
vuntur,  ita  ut  fententiam  priorem  vel  confir* 
mare  vel  reformare  poflit,  Gail.  IW.  i.  obf  127. 
Bocer.  (/.  d.  Di^«  33.  tb.  41,  Refold.  in  Diip,  de 
mdlit.  tb.  63.  Mevius  Pari  3.  dec.  8y.^233.  Dn. 
k Lyncker  de  gravant,  extrajudiciai  cap.  8.  /.  41* 
nnm  f.  cnm  feqq.  Blum.  inProcejf.  Cameral.  tii  f(f, 
nnm.  18,  vid.  B.  D.  Harpprecht  tn  CorjU.  nov.  44^ 
num  74.  ^feqq.  & cxpcnfaf  quoqOe  vidlorl  ad« 
judicantur,  nm  juftam  habuerit  litigandi  caufam,' 
B.  D.  Harpprecht  in  Reib.  pf.  nnm.  i38,  ^ t3p» 
Bocer.  claff.6.  Difb.  30.10.  30.  ^31.  8S?  Diip.  33, 
tb.  44.  ^ 47.  ubi  fententias  exhibet.  Et  fi  nulli- 
us non  probata,  tunc  formulas  fententix  exhi- 
bet , Carpzov.  in  Procejf.  tit.  ip.  art.  3.  n.  3f.  ^ 3f» 
Et  Dn.  Hxberlin  No.  18C.69}.  & 920.  hoc  mo- 
do : bon  Dem  3fvi(bt«  borigec  Infian? 

nicbt  nid)fl9li(b  gcuttbelt,  unD  in  Det  J£)aupta 
^aebt/  vel  interdum  formula  ita  fonat : Do§  2C, 
nid)t  nid)ti9/  fonDern  rooDl  geurt^elt/  unD  tn  Det 
Aaupt  # / Da§  etJ  noc^malen  Dobep  fein 

^erbleibeng  b^>ben  fotte/No.  710. 717.808.940« 
& 4x9.  apud  Hxberlin.  & quidem  cum  coi> 
demnatione  inexpenfas,  addita  poena  to.  flor* 
* Mtk  ' • No.710, 
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No.  710.  808.  & 940.  imo  20.  floren.  No.  7*7» 
apud  Habcriin.  (^od  fi  vero  fenrentia  refor- 
matur, tunc  quomodo  pronuntiandum,  tenor 
fiententix  in  Dicafterio  ben  10.  Febr.  An.  1706. 
latx  docet,  3:n  ber  lmploration^#0a(t)e  bon 
bnd)  / jtbif$en  M.  3o^atin  ?0?nrtm  ^ombrefen, 
^fartern  ju  ^^cccnnucpbingen , imploramen  cU 
mi,  fobdnn  !33?icf)rl^Dmnirm  t>en .^eutia^bcfni/ 
Imploiaten  onDcrn^W^/  w»Tb  fbrbctiff  Der  bon 
0eitcn  Dc6  Imploratcn  gc(l)Cine  evemual 
tolu§  / bor  pur  nugenommen , bnrauf  oDem  93or/ 
brinqen  mitiJrtl)c(  jurettjterfonnf/  Dagbon 
Bem  9vi(^ter  boriget  Inrtanz  mit  nu^gefijroc^enet 
tlrt^el  nic^tialic^)  gcurrt)eft , unb  itr  Der  .?)aupt^ 
0ad[)e/  DOg  2C.  Nolpy?.  Talis  itidem  in  caufa 
fiuiiitatis  bon  5(fi)erg.  J5ernl)art»  0cftafiten/  3©e^ 
rfen/  beflagfenlmpetranteh/  contra  2(nna  3)?ar# 
goretba  CUJaperin , Lieutenantin  bon  Dar/ 

^in  Impetraiin  anbern  , ibidem  A.  1 7 1 
pen  2}.  Maji  lata  ef>,  corapenfatis  expenfis,  iti ' 
utroque  calu.  No.  1 102.  Similes  occurrunt  in 
No.6|}.  & 772.  apud  Dn.  Hxberlin,  Quod  fi 
'aurem  fententia  in  rorum  tollatur,  pronuntiari 
folet : bon  Dem  SRicbfer  boriger  Inflanz  mif 

flWgefprot^ner  Urtl^el  nic^jflglic^  geurf^clt , imO 
in  ber*Oaupt^0nc^)e/  bnfjc.  No.  605. 852.890. 
& 95}.  compenfatis  ,ex  jufia  caufa  expenfisi 
No.  890.  & 95}. 

• ' ' ■ j ‘ 

§:  V. 

^ Sententia  autem  nulla  efl,  ex  varii?  caufrs,' 
ubi  tamen  prxnocandum  , quod  pro  judioe  dc 

pro- 
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procefTu  omnis  in  dubio  pugnet  prefumtiot  do* 
nec  nullitas  probetur , GiiLiib,  t.  obf.144.  n.7. 
^ obf.  if4»  mm.  9.  Mafcard*  it  probat,  conci.  ti6, 
Stryk.  in  DiSp.  de  Procejf,  Hnilater.  c.  i.  jf.  tj.  hinc- 
que  illa  non  in  genere  fed  in  fpecie  deducenda 
venit,  Mynfinger  dtc.  6.  Re^.  f8.  Ideo  etiam 
haud  raro  pars  judipi  nullitates  prius  indicare 
debet,  quam  admittatur  ad  nullitatum  deductio- 
nem, No.  709.  apud  Hzberiin.  Nulla  autem  fit 
Tententia  i ) fi  a judice  incompetente  e(l  lata 
V,  gr.  a judice  civili in  caufa  criminali,  i laicQ, 
in  caulaeccle(ianica,  &c.  J.P.  W.  Part.t.  tit. 

§.  Unb  tc.  L.  I.  L fi»,  Cfia  Ju^ce  non  com* 
ptt.  Mevius  Part.  r.  dtc.  100.  D.  Lauterbach  jl./. 
de  re  jnirc.  gff  qnn  fent.  Jine  appellnt.  Zieglcr. 
in  Dicaftic.  concLn,  Belmd.  in  DiSp.  de  nnllit» 
tb.  6g,  cnm  feqq.'  ubi  lepram  infanabilcm  nomi- 
nat, Roding.  in  cameral.  lib.u  tit.fj.  nnm.  24^ 
ubi  reCte  dicit  infanabilem  nullitatem , Blum. 
tit.  2f.  mm.  63.  Sc  male  dilTentit  tit.  71.  nrnn.  114* 
add.  cdp.  a. /.  42.  Item  t)  fi  judex,  fupeama- 
^ri  quantitate  judicaverit,  quam  .in  Tua  jurisdi*. 
Ctioneeft,  J.  P.  W,.  p.  i.  tit»  f6.  §.  alfo  audt)  tc. 
add.  tit.  g.  ^ tit.  fp.  Gratianus  tom.  g.  Dijcept.for. 
tt*  408,  i ).fi  fententia  aCtis  & libeUo  non  con- 
formis J.  P.  W.  p.  I.  t,f6.  §.  Ot>tl  JC.  i.  iS-  co"*” 
nnn.divid,  L.  fin.de  fideic.  lihtrt.c.  ge.  x.  depmon. 
p. lauterbach  in  CoUeg.tbeoret.  praSieo  Jf.  >7* 

4.  22.,de  te  \nd.^  %.  3.  qtu  fent.fine  appell.  B.  D. 
Harrpprecht  ConfU.  nov.  44.  n.  81.  cmn  feqa.  2Tic« 
gler  in  Dicnft.  concL  44,  ^roc.  de  rtmtn.  conttn 
prnjnd.fentait.  Except.  129.  Bias.  Altimar.  de  nnUit. 
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p.  2.  rnf»ric.  rj.  9-  i^(5.  veV  de  tota  caufa  haud  ju- 
dicat, Zicgler  §.  17.  Caroc.  Except.  130.  4)  fi 
fubrtantialia  proceffus  omifia,  ut  citatio,  libel- 
lus, luis  conteftatio  D. Harpprccht  ybl.  ^.Conf, 
Tnk.  33.  n.  3^  f-<jq-  & contra  indefcnfum  fcntcn» 
lia  lata  J P.  W.  part.  1. 1.^6,  $.  Obct  b(l  IC.  L,  4, 
Cod.dffent  inter l9CHt.  c.  8.  x.  de  doL  ^ co»f«- 

mac,  D.Lauterbach  inCoUeg.  tbeoret.  praS.  /.  17. 
de  re  jnl.  & §.  2.  qnt  fentjiae  appellat.  Roding. 
in  n.  Comer,  lib.  i lif.  33- D.  Stryk.  in  ufn 
mo<erno  §.  t.  ad  tit.  v.  qtt£  fent.  fine  appeU  y ) li 
fententia  definitiva  non  in  fciptis  pronuntiata  t 
J P.  W.  Dart.  I.  tit  s6.  §.  obet  ba  K,  modo  ju« 
'dicium  luum  ai^uarium  ordinarium  habeat,  O. 
Harpprecht  in  ( onfil.  nov.  44>  num.  47.  ^ 4S>  feqq> 
conf.  f.  17.  8c  D.  Stryk.  in  nfn  moderno  jf.  4.  ^ y. 
ad  tit-  IT.  de  re  jn/lic.  6)  vel  fententia  die  feriato 
lata  J.  P.  W.  part.i.  Ut.  fS.  §.  3tcm  ba  IC.  add. 
't.  22,  L.  I.  L.  6.  de  fer.  B D.  Harpprecht  inConfil» 
90.  nwtn.6o.  ^ conf.  nov.  44.  &D.  Lau- 

terbach  w deferiis  tb.3f.  7 ) fi  fententia  ne- 
que abfolutionem,  neque  condemnationem,  in 
fc  contineat , ficque  dubia  & incerta  fit,  J.P.  W. 
p.  r.  t.  fd.  IC.'  D.  Lautcrbach  /.  t, 

qne  fentent.  tine  appeii.  Befold.  ‘de  nnUitat.  th  as4* 
8 ) fi  contra  rem  judicatam  fentcntialata  J.  Prov. 
Wiirt  p.r.  t.fd.  /.  Sbenermaffcn  ic.  D.  Harp- 
precht in  Conf.  go.  nnm.6o.  W conjU.  nov.27.n.i36, 
D.  Bohmer  in  Difp.'‘de  fententia  in  rem  fndicataa 
non  tranfennte  (,32.  Nodr.  Dec  i2»  n.  16.  ^ dee» 
138.' n.  4.  g)  Ci  contra  jus  in  thefi  & clarum  jut 
confiitutionis  in  genere  lata  fententia  v.  gr.  ufu- 
' ^ ras 
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ras  ufurafutn  cfle  licitas , impuberem  polTe  con- 
dere teHamentum  L.2.  Cod.  quando  provocare  non 
^ eft  necejje.  Blum.  in  Proceffu  Cameral.  t.  0,  nnm. 

R.  D.  Frommann  in  Di^  de  anatocifmo  tb,  33.  D» 
Lauterbach  inCotUg.  tbeor.  pra3ico  jf.ig.  derejud» 

3.  de  extraord,  cogn.  vel  H contra  flatuti , , 
Mevius  parU  2.  dec,  268.  D.  Harpprecht  in  Conf» 
i4.aum.t47.  vel  confuetudinem  notoriam.  Me- 
vius  p.  s.  dec.  149.  D’  Lauterbach  §.^^.  ad  tit.  v, 
de  LL.  pronuntiatum , Hartmann  DiSp.  Altorf.  de 
ttuilit.  Jentent,  contra  confuetud.  ac  ft«flum  curielau. 
fecus  fi  contra  jiis  partis,  videatur  tamen  Author 
Brevi  ult  Prax.  Imp.  Aul  tit.  48.  num.6.^7,  D, 
Stryk.  voc.  Jppell.  refcindenda  ad  tit.  de  txtraori. 
cog/rrt,  ubi  rejiciunt  hanc  diflinflionem/  10)  Si 
ex  falfls  teflibus  Ac  documentis,  qiiat  judex  lecu  - 
tus  ell,  Bocer  Ci.  6.  Dijp.  33-  tb.  17.  fententia  lata 
J.P.  W.  p.  r.  f.fd.  tpcnigcnc.  Meviua 

p.3.  dec.  104.  D.Gtils  in  Differ.  Jur.  Civ.^  tFUit» 

§.  f.  Befoid.  denuUitat.  tht  264.  ^ 2/if.‘'ve\  ex  falfis 
& erroneis  prxfuppofitis  lata,  vel  manifefte  erro-  ’ 
hea  fit  Mevius paru '6.  dec'.  30.  Ego  in  vol.  8.  ConffL , 

44.  n.  2t.feqq.  ^ lDec.'i28.  n.  j.  & 8.  Boh’* 
mer  in  Jur.  Ecclef.  hb  t:'  cap,  jg.  §.  ft.'  Stryk  Dtfp, 
de  remed.  contra  rm  jud.  cap.  2.  nutu,  fio:  Befoid* 
de  nuUitat.tb.  260.  ^269,  ubi  addit  cafum,  fi  in 
falfa  caofa  Te  fundaverit  Bocer  0.  6.  Difp.  33* 
tb.43.  nifi  forfan  ali*  cauf*  fint,  quar  verifimili- 
ler  judicem  movere  potuerint,  licet  ili*  non  finC 
expreffa,  ut  judicatum  in  Dicallerio  An.  1619.' 
t»cn  I i.-Jun,‘  n ) vel  a judice  muneribus  cor- 
tOplo  J.  P,  Wi  pMt.  I.  t:t.  f6,  5.  L.  7* 

■ Kkk  j C. quaa* 


/ 


Csp,  XXI» 

C.  qtuindo  provocare  non  eft  aeceffe  l.  if.  $.i.  ie  ']H^» 

0.  Laulcrbach.  in  CotUg.  tbeor,  praQic,f,  2.  deex» 
traord.  comit.  Bcfold.  de  m1Uitat.tb.266.  1 x)  vel, 
«er  colluTionem,  fentemiadi£lai.i#. 

1.  fo.  §.  I.  de  leg.  I.  Vivius  dgc.  2^6.  D.  l^oter- 
bach.  in  CoUeg.  tbeoretk.  • praSicv  ^2,  ad  tit»  v.  de 
cqUhJ.  deteg, 

5.  VL  . . . - 


i.O  Si  probatio  petita  reje£la  Mevius  part.  r. 
'dec.if,  mtnuj.  ^ dec.  »9.  hmjm.  7.  part.  2.  dec.  79. 
Carpzov.  part.  i.  confi.  26.  def.  21.  nwn.7,  Befold. 
10  Di/p.  de  nnUit.  tb.  238.  ubi  fecus  dicit , (i  noa 
petita,  vcl  in  cafu,  wann  fic^?  ein  oHcin 
iocidenter  auf  iSetbeifung  be|ogen  unD  referiet 
Befold.  adf.P.ff:  part.i.  tb.  83.  tunc  enim  omitti 
potefl,  vide  tamen  Vantium  deanUitat.p.'m.f  s2. 
ntm.  38.  ^ 39>  ubi  contrarium  do£le  propugnat, 
& quod,  ob  negle£lam  petitam  probationem, 
fententia  non  nulla  fed  faltem  iniqua  fit,  Ro- 
ding.  in  v.  Cameral.  lib.  t.  tit.33.  nwn.  28.  vel  pro- 
batio deftderata  14)  praterita  & neglefta  Mev. 
part.  I.  dec.  78.  mm  10.  v.  Roding.  in  t.  Cameral. 
lib.  u tit,33.  ^ §.  28.  j]uz,  inter  alias  nulli- 

tates  confiderata  in  caula  Appellationis  bOQ 

QBelnfperS/  J?)anU(  , befla^ 

ten  Appellwten , contra  ^obdnn  iu2((cbtor 
fXtrif  i^ldgecn  Appellaten,  A. 4714.  ben  9*  /un. 
No.  1 1 xo.  apud  flzberl.  ubi  procelTus  annulla- 
tus,  quia  petita  probatio  negle6b,  neque  ex- 
ceptiones doU,  Ixfionis  dc  ebrieutis  oppoGtx 
' ■ con 
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confideratz,  fed  Hatim  una  die  , fine  conniio 
petito , przcipitantet,  & absque  caufz  fuflicienti 
cognitione,  fcntenda  lata,  quz  le  infuper  fun> 
davic  in  falfa  caufa  , ac  Ti  omiflio  infinnationia 
contrarium  nullum  faceret  de  Jure  \^iirtem« 
bcrgico,  contra  J,  P.  W.  Part.  2,  tiU  ij.  §. 

Ober  &c.  ibique  fi.  D.  Lauterbach.  in  differ.  Jtur. 
Civil.  6^  f/^krt.  part.  2.  tb,  20.  B.  D.  Harpprecht 
Conf,  1;.  num.29.  tetenta  tamen  efl  caufa  princi- 
palis & , refciffa  fubmifiione , probatio  injunria 
J.  P.  W.part.  I.  tiu  6g.  jf.  2B«nn  &c.  1 5 ) St 
nimis  feflinanter  0c  przcipitanter  una  v.g.  die 
procefTus  finitus , cum  przcipttantia  fit  noverca 
jufiitiz  dement,  pafioralis  2,  vers.  verum  quia  &c. 
de  Jentent.  ^ rejndic.  B.  D.  Harpprecht  in  ConjiL  . 
nov.  44.  nnm.  87.cnm  Jtqq,  Mcvius  part.  1.  dec.78. 
ntim.  6,  ^ dee.  106.  Carpzov.  in  procejjk  tit.  rd. 
art.  4,  nnm. 43.  Roding.  in  er,  Cameral.  lib.u  tit.33, 
nnm.  6.  Stryk  in  Difp.  de  remed.  contra  rem.  jnd, 
tap.n,  n.  ttd.feqq.  16)  fi  fine  caufz  cognitio- 
ne fufiictcnti  fententia  lata , itidem  efl  mdia  /.  4. 

JL  7.  /.  %3.  Cod,  de  Jentent,  & interlocnt.  Vantius  de 
wnUitaU  p.  B.  D.  Harpprecht.  Rfjp.of.  nnm, 
Kf,  D.  Lauterbach  M CaOeg.  tbeoret.  praSuo.  jf. 
de  re  jndicata.  Mevius  part- 1.  dec,  78.  nnm.  f.  Be- 
(bld.  in  Difp,  de  nnUit,  tb,  242.  Blafius  Altimariue 
ie  nnilitat.  p.2.  rubr.  13.  f 3f4»  t7)  tna  fcripta, 
punrio  probationis;  adfmifTa  Befoid.  ad  J.P.IV, 
part.  I.  to.  80.  ubi  in  Dicaflerio  ita  judicatum  dicit. 
s8)  vel  alio  modo,  contra  flylurn  curiz  & Co- 
litum ordinen  procedeindi , in  judicio  pcccatuna 
B.  D,  Harpprecht  m Cotffl,  nev-  44»  *ttm,dd,cwn 

Jeqq. 
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fcqq.  Joh.  SamueI  Stryk  de  remed.  contra  rm  jn- 
dicatatfi  cap.  >.  n.  lof  .feqq.  ubi  decem  fpecialei 
cafus  fub  hac  generali  nullitate  comprehenfos 
reeenfet.  19)  Si  confilium  fapientis  non  adhi- 
bet. quod,  juxta  (lanftum,  fieri  debebat.  B.  D. 
Harpprechf  C.61.  a.  36.  ^336.CMm  feqq.  (■ 
Con/.  nov.  44.  nnm.70.  al'as  valida  eiTec  D.  Harp« 
precht  ConjU.  14.  nnm.  149,  & D.  Lauterbach.  §. a;. 
ad  tit,  7T.  de  appell.  vid.  Mevius  part.  3.  dec.  40.  p, 
4.  dec.  33c»p.g.  dec.jo.  y fi,  ao)  fi  non  omnei 
partes  ad  (entenriam  audiendam  citatx  /.  4^.  de 
rejHd,  B.  D.  Harpprechc  Conp.  nov.  44.  nnm 
& feqq.  Mevius  part.  6.  dec.  3^2.  * 1)  de  fubmit- 
fione  omifia  vel  fi  Tubmiffum  faltem,  pun£to 
probationis,  legatur  Mevius  part.  2.  dec.  2df.  B. 
D.  Harpprecht  Re/p.  pf.  mim.iop:  at)  evidens 
& fumma  iniquitas,  non  vero  quaelibet,  habe- 
tur etiam  pro  nullitate  iuxta  Befoldum  ad  /.  P. 
IV.  part.  1,  tb.  93.  ^ de  nw^tat.  tb.  262.  B.  O.  Harp- 
precht.  Conf.  27.  nnm.  4s.  vid.  Mevius  part.  4.  dec. 
iif.  Sed  dubitandum  de  Juris  veritate  . cum 
notorieita  proceflrusappellationis,reflitutionis  in 
integrum  & nullitatis  confundatur,  & gravamen 
& nuliitas  magna  pro  Tynonymis  accipiantur, 
quz  tamen  diverfa  funt,  neque  do£lo  Advocato 
difficile  erit,  in  quitates  in  nuliitares  mutare  & 
judicem  in  fuam  fententiam  trahere  , id  quod 
itidem  mdhet  Klock  in  Relat:  Cam.  30,  n.  174. feqq, 
xf)  Si  pupillus  & minor  fine  curatore  litigarunt, 
tunc  inde  oritur  nuliitas  infanabilis  Roding  in  ir. 
Comer,  lib. r.  tit.  33.  §.  24,  Brunnemann  in  pro:tJfH 
ctvili  cap.2g.  Mum.  lop^  D.  Stryk.  ia  ufn  moderno 
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jf.  I.  aJ  tit.  ir,  qM£  fent.  fine  a^eli.  Et  in  genere* 
fi  legiiimatio  non  rc(^e  faaa  Altimar.  de  nnOit. 
fenU  rttbr.  ir.  q.  332,  Mevius  part.  f,'  dec.  13.  D» 
Bohtner  de  fnd.  proced,  ex  offic.  in  cauf.  ctvifi  cap.^u 
7.  vel  falfus  procurator  interceilit  D.  Harp« 
precht  vo/.  7.  Couf.  43.  n.  13.  Lauterb.  jf.  2.  qu£ /;»• 
tenU  fine  appellat  refiind.  vel  fi  24)  denique  alia 
nullitas  injure  communi  approbata  adfit  J.f.  W. 
part.  t.  tit,  $6.  f.  werbett  aber  ^c.  y feq>, 
quamviroptandura  efiet*  uccertus  numerus  nul^ 
liratum  exprelTus  eflet , ut  ita  hoc  feculo  lici^ 
giofo  procelTus  & lites  abbreviarentur  & con* 
fufio  evitaretur*  uti  quoque  clarius decifum  efie 
deberet,  quxnam  nullitas  pro  fanabili  vel  infa* 
flabili  habenda  efiet.  Dec  cetero  certum  mane^ 
quod  nullitas  feraper  probanda  & ex  a^is  prio» 
ribus  jufliHcanda;  quod  igitdr  ibi  nuUiierfa^um 
non  apparet,  non  attenditur*  nec  devolvit  caufam 
Meviutp.d.  dec^.300.  aMtttf.  Stryk  cit.  DifpntaU 
cap.  3.  imm.  7,' 

...  ...  i VII. 

Cum  autem , deficientibus  nullitatibus  * pro* 
celTus  nullitatis  haud  concedendus  fit*  hinc  haud 
raro  rejicitur*  & denegari  folet,  uti  faduna  in 
lententiis  No.  <75.  819.  8^6. 8 59.88 1.  cum  poe- 
na 5.  vel  IO.  flor.  No.  loof.  & i«44.  peccadt 
fanehic  Advocati fxpius  & fi  non  re^  appella- 
turo,' & non  devolutoria  fententia  metuenda  vel 
lata,adnullitatum  dedu6lionem  fere  femper  con- 
fugiant { cum  tamen  ad  illam  fundandam  & vi- 

L 1 1 ^Aoriam 


Cgp.  XXL 


4^0  

tricem  fentcmiam  obtinendam  (c)'ae  nullitates 
procilTus  haud  fufHcianc,  fed  infuper  jullitia 
caufz  accedere  debeat,  cum  proceiTus  nullus* 
& caufa  bene  decifa  e/Te  pollit ; quodfi  autem 
proceffus  nullitates  appareant  & merita  caufz  in 
)ure  f jndata  fint  * admittenda  utique  nulhtatia 
dedudio,  uti  fententiz  No.  )}t.  671.  691.  dC 
£89.  docent  & interdum  probatio,  fi  opus  eff* 
decernitur.  No.  6ti.  & 870.  apud  Hzberlin. 
Nuihtas  tamen  evidens  & notoria  in  proceflu* 
etiam  ex  odicio,<  attendj  poted  Ordin.  Cam* 
parf.  3.  tu  34.  if.  UnD  foU  alfo.  Bocer.  C/.  <5.  Difp, 
33.  tb.  44.  Brunnemann  in  procejlk  CivUi  cap-  28» 
mm.  109.  Koding.  in  ir.  Camtr,  Ului.  tiUn.  jf.  f» 
Befold.  in  Difp.  de  nullitat.  tb,  6f.  Blum.  in  pro- 
cejf,  Cam,  t ff.  a,  19.  neque  fententia  nulla  in  reni 
judicatam  iranfire  D Bohmer  ia  Difp.  de  SentenU 
inrem  iudic.  non  tranfenate , $.31,  Dn.  D.  Harp- 
precht  in  Conjil.  nov.jy.  nHm.i3p.  cnm  fcqq.  ne- 

3ue  exeeutioni  dari  poteft  Dn.  D.  Maier  in  Difp, 
t exeent.  ia  caufa  civili  tb,  36.  neque  ratificatut 
6efo'd.  ad  /. P.  IV part.  i.  tb,  90.  Bocer.  Cl.  rs.  Difp, 
33  tb.  33.  Noftr.  dtc.  lag.  n.  p,feqq.  ntfi  quodex- 
preflTa  approbatio  ab  utraque  parte  in  vim  pa6lt 
- valere  poflit.  Befold.  in  Difp.  de  nuUitat.  tb.  279. 
•SS7-  ^ 2p3.  Mevius  part.  3.  dec,  112.  Brunne- 
man.  in  Proeejjn  civili  cap.  27.  n,_67.  SchopfFer, 
■vnm.  43,  ad  tit.  v.  de  re  jHdicata.  In  Summis  pi- 
'cafleriis  tamen  nullitates  circa  procefllim  in  pri« 
^ 'ma  inrtantia  admilTz  non  attenduntur,  dummo» 
. do  caufz  principali  non  przjudicent,  & alias  ex 
ailis  de  meritis  caufae  conflet  & quod  bene  & 
• - >-  jcfte 
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rc£tc  judicaiiim  fij,  Ord.  Cam.  part.3  Ut.  34, 
Blum.  ia  Proceff.  Camtral.  Ut.  71.  nnm.  14.  ^tit. 
num.  a»*  Harpprecht  in  Conjil.  61.  n.32g, 

CHVifeqq  Giilich  ad  M^njiagernm  cent.  f.  obferv.  p3. 
Mevius  part.  3,  dec.  237.  @ 240^  part.  4.  dec,  lof, 
part.  6.deC‘  SI.  D.  Stryk»  ia  h/h  moderno  (.i.  Sc  D, 
Lajuterbach.  in  CoUeg.  tbeoret.  praQico  /.  3.  ad  tit. 
tr.  q«£  fentent.  (ine  appeti,  recip.  Befold,  in  Pi^,  de 
tmuit.  tb.  41.  Roding.  in  le.  Camer.  lib.  i.  tit.  33.  §. 
f6.  Dec.  43.  a 4.  Ira  v.  gr.  fi  jurameii-; 

tum  calumnis  viva  voce  exaflum  non  prxilituin 
Roding.  ia  ir.  Camer.  lib.  u tit.  33,  §.  f . D.  Stryk 
in  nfn  moderno  i.  i.  ad  tit.  t.  qns  fent.  fiae  appeti, 
refcind.  & ob  confefiionem  claram,  arg.  Ord. 
Dicaft.  p.  3.  tit.  f.  ia  fin.  (f.  7.  uti  judicatum  in  Di-  - 
caflerio  An.  i6z8.  Befold.  in  Di^.  de  nnllitat.  tb, 
2S8.  ^ p.t.  tb.89.  ai  /.  P.  IV.  vel  pratfiitum  ju- 
ramentum judiciale  > excluditur  querela  nullita- 
tis,  prout  judicatum  in  Dicafierio  ben  1 6 06Iob. 
An.  i6t  in  caufa  Appellationis  toonUnter^^iiref^ 
^tim.  tefiante  Befoldo  de  nnllitat.  tb  3p4.  & An. 
i6q8.  & 1704.  apud  Hatberlin.  in  fentent.  Di- 
cafter.  No.  727,  81856.  Uti  quoque  m t)cr  Ap- 
pcilatiopg?(^acl^e  bon  @c^ornt)orff/  jmife^en  N^i- 
colao^nrtutrn/  bcflaotcn  Appellamcn,  foDcmti 
^J^atgaretba  £cnbin  t SIdgerin  Appellatin,  ob  re, 
cufatum  juramentum  judiciale,  in  prima  inflan- 
tia contra  L.38.M  jnram.  non  devolutoria  fen- 
tentia  lata  & infimul  petita  principalis  dedu6lio 
nullitatum  inDicafterio  rejedia,  A.  1708.  beti  9, 
Martii.  No.  962.  apud  Hxberlin.  nec  non  ob  re, 
cufatum  juramentum  calumnix  No,  1Q05.  adud 
Lll  a ‘ Hxber* 
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Hzberltn.  vid.  c.  S.  $.  i<5  Et  in  genere , fi  ex  a^^ii 
confler,  lirem  dextre  & fecundum  jura  decifam 
effe , & appellantem  temere  appcllafie,  vix  ac  ne 
vix  nuliitatis  dedu6lio  permittenda,  maxime  cum 
nuritates  obfcurz  & infufiicientes  infuper  alle- 
gentur. Sic  An.  17*?,  beti  7.  April.  ob  claram 
confcllionem  & tres  fententias  & An.  1746.  beti 
14.  Septemb.  ob  transa^lionem  claram,  confer. 
J.  P.  W.  p.  2.  tit.  22.  dedudlio  nuUitatum  dene- 
gata fuit,  confer,  cap.  g,  $.  7. 

CAP.  XXII. 

I 

Siftit  proceflum  caufarum  rc- 

mifllonum. 


, SUMMARIA. 


^ Unicus  tradit  modum 

firocedendi  in  feriptis  & 
brmuUs  in  cautis  rciuis. 


fionum , nec  non  quod 
rcconventio  hic'  locum 
habeat. 


IN  caufisremitfionum  primx  inflantis,  de  qui- 
'bus  vid.  cap.  1.  /.^2,  procefiTus  in  feriptis  ob» 
tinet  juxta, cAp.  r^.  Et  tunc,  prsle6lo  Re- 
feripta  remilfionis , Calendario  & przmitfo  ple- 
no titulo,  legitimatio  fit  & proponitur  fa(^um, 
cum  rubrica,  ex  utraque  parte , uti  in  appella- 
tione, in  fine  autem  additur  petitum,  pro  ad- 
mifiione  ad  procefiTum  in  feriptis  hoc  modo.  Unb 
tbeilcn  biefc0ac^e  in  prima  inflantia,  bufd^gnd< 
bidjlett  ^efei)(/  an  bicfe6  Supremum  Tribunal 

remittief 
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remitt.rt  unt)  Da&urt^  lieffen  Jurisdi^tion  beftcntf 
flegruntict  tvorben , fo  crfotbcrt  Dic 
. *5)of#  Q)erid)f<#  Ocbnunq  part.g.  ta.  2g.  $.  2.  i)a§ 
folc^cr  Procefs  in  ©c^^riffccn  t«fl>anl)<lt  roerbe ; 
©abero  bann  an  Suer  O^naben  ic.  ba^  untertb^ 
ntg  geborfamOrecbtlicbe^Jitten  crqebet/  blefeRe- 
miiliongir  0a(be  in  ®naben  «nb  4)ocb#  gcncigt 
• bon  4.  iu  4. 2Boc^n  in  @cbriffiten  iuberbanbcln 
}u  oerabfcbiebcn.  J^ietubet  rc. «.  Altera  par» 
pcteil  brevibus  fe  conformare  huic  petito:  tlnb 
Yoeilen  bec  Stylus  Curi»  OicafVerialis  bie  Q[<erab# 
fcbicbung  in  bergleidben  RemirSonU#  0ad)cn  tx* 
forbcre , fo  iboUe  er  I>^nt  ©eanerifcbeti ' 

QJerlangenconformirt  unb  glcicbfall^  Sur. 
bcn  jc.  um  bie  ^erabf:b««l>Mn9  t>on  4.  ju  4. 23}o/ 
cben  unteribdnigerfucbet  baben/  fub  Imploratio- 
ne. Sententia  fertur,  juxta  formulas  \ On  Hx- 
berlinoaddudlasNot  7f. } tx.  40 1.415.^32.637; 
6ij2.  7J2.  novilTime  A.  1747-  ben  jo.  Ang.  hu- 
jus tenoris  lata ; ijt/  punfto  gebettcner  QJerab# 
fcbiebung/  ber05efdbaib/ba§  biefe  0atbe  ooc  bi<^ 
fcm  giitfll.  JpQff^  ©eticbt,  recbtlicber  Orbnun^ 
getndf , in  0cbrifften  gegeneinanbet  au^jufub' 
ren/  oon 4.  ju  4.  ^otbinoerabfrbiebetfcpji foUe. 
Poflmodum,  intra  terminum  przltitutum  vel  pro- 
rogatum, proponitur  libellus,  Remiflrionf{;f^Iag/ 
^lag#  Libell,  cum  petito:  in  9iecb(en  JU  erfen^ 
nen  unb  ju  fprecben/  ba§  JBeflagtcr  bie  ^aufenl> 
©ulben  Capital,  mit  aDenoerfoDenen  3»nfen unb 
Intcrt  iTe,  unb  untet  ^iberfcbrung  aUerUnfoffen, 
JU  bejabien  fd^ulbig  unb  gebalten  fepn  folle.  Dc- 
- fuper  &c.  Ab  altera  parte  contellatur  lis , & pe- 
Ll  l j litux 
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titur  abfolutio  aba^^ione  hoc  modo;  ^efiagUn 

j)on  l»er  n)i&?r  il)ti  ongeflcllten  ^lag  ju  entbinbcn 
imb  lofunb  Ubig  jUjebleil/  idque  fub.refulione 
omnium  «;xpenfaru(n  & imploratione.  Et  deinde 
replicz  & duplicz,  cumfubmi(Tione,  porrigun- 
tur, uti  in  proceflli  primz  inftantiz  juris  ed, 
},P,!V.  part.i.  utpote  qui  hic  obfcrvan.. 

dus  efl,  juxta  Ord  DicalK  part.  s,  tit.  28.  2, 

Sin  probatione  opus,  illa  poli  litem  contcflatam 
debito  modo  petenda  confer,  cap.  14.  Neque  am- 
bigendum , quin  ad  accelerandum  procelfum 
ftatim  ab  initio,  cum  petitione  procelTus  in  fert- 
ptis,  probatio  eirentualiter  peti,  fleque  utrumque 
petitum  jungi  & utrumque  eventualiter  decerni 
queat,  ita  uc  pofl  porre£lum  libellum  & fubfe- 
cutam  litis  conteAationem , probatio  a£lualitee 
deinde  adornari  , fufeipi  8e  ad  finem  perduci 
queat,  confer,  c.  r^.  /.  4.feqq.  Si  procefTus  in 
(criptis  ad  finem  perduftus,  ad  referendum  mit- 
tuntur a£la;  quales  relationes  in  califis  remifTio* 
num  extant  apud  Befoldum  c.  2jo.  & Winte- 
rum  de  Mtfforibus  eap.  9.  n.32.  & tandem , prz,- 
via  orali  (ubmillionc , in  pleno  fententia  pronun- 
tiatur , prout  omnia  hzc  jam  latius  explicata. 
Neque  dubium  effe  potefl,  quin  hic  reconven- 
tioinflituti  poflit,  juxta  Jus  Provinciale  Wiir- 
tcrab,  part.i,  tit.  24,  §.  fin.  Plebft  ad  p.  r. 

M,  87»  conf.  c.f.  34.  Et  in  laudem  Dicaflerii 
non  minimam  vergit,  quod  (zpius  Civitates, 
Nobiles  alizque  perfonzjurisdi6lioni  Wurtem- 
bergiez  nonfubditz,  in  Dicaflerium  compro- 
mittant, ejusque  decifioni  fe  fponte  Tubjiciant, 
qualia  exempla  fupra  c,t.  ^,32.  addufta. 

CAP. 
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J.  It  (!occf , qnnmodo  .Sup- 
• plicationes  expediantur, 
J.  Juraincnta  ab  Afleflb- 
^ ribui  & interdum  non- 
liulli  proviiionaliter  reci- 
" piuntiir, 

f. Advocati  in  Dicaflerio 
- aiiumuntur  &puuiuatur.  | 


$.4.  ut  PAjellus  8c  nuntiuc 
f.  renuntiationes  fjliarum 
llluftr.  ibi  iieri  polTunt 
6-  T ransafiio  tentanda  Sc 
' folennilauda  8c  quomoa 
do? 

§.  7.  interdum  arbitramcaU 
pronuntiantur. 


§.  I. 


^ On  potert  non  fien , quin , in  caufls  Dici-* 
XI  lleriaiibus  jam  pendentibus,  veladhucdum 
introducendis , ptures  fupplicationes  porrigan* 
tnr ; & fi  Oicafterium  eft  convocatum',  tunc  in 
pleno  a Secretario  prxieguntur,  & per  majori 
deciduntur,  decifum  autem  fnpplicationi  eft 
inferibendum  & partibus  indicandum  per  Re» 
fcripta  vel  alio  modo.  Sed  memorialia  fem^ 
per  apud  Aila  Dicafierialia  affervanda  Ordin, 
Dicafler.  part.  j.  f«.  -30,  /.  i,-  quod  fi  autem, 
non  convocato  Dicafierio  ; hoc  fiat,  tunc  in 
Confilio  Regiminis  f.  Jufiitiz,  maximi  in  prx- 
fentia  Confiliariorurtl  , ' qui  fimul  AfleflforeS’. 
funt  Dicalterii,  expedienda  funt  petita  , nifi 
ex  gravibus  caufis  & deficiente  plena  nrtitia, 
les  diffetenda  fit  ad  Dkafieriuin , quo  cafu  Se- 
. creu- 
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cretarius  fupplicationesaflcrvat » & reniittuntar 
ad  Dicaftcriaks  Scffionts , ubi  fupplicationes, 
deinde  proponuntur  & deciduntur.  Ord.  Dicati. 

parU 

§.  n.  ’ 

SECUNDO , in  folenni  con(e(Tu  Dicafterii, 
AfreflTore»,  Secretarius  cjusqucAdjunaus,  Do- 
mino Judici  Dicaftcriali  juranwnta  pratftant , fi 
ji  Serenilfimo  Domino  Duce  in  numerum  As- 
feflTorum , Secretarii  & Adjunfli  Dicafterialis  no- 
viter  recipiantur»  & per  Referiptum  Ducale  ad 
Dominum  Judicem  Dicaftcrialem datum,  idno- 
tificetur.  Ord.  DicaO.  fuirt.  i.  tit.  9-pag,  30.  ^feqq> 
Uti  quoque  TERTIO,  in  cafu  necefliiatis,  fi 
legitimus  numerus  Aircfibruin , ob  mocbuoi 
aliamque  repentinam  caufam,  dceft,  facultatem 
& poieftatem  habent,  unum  vel  ^terum  AflTes- 
forem  ex  ProfelToribus  , Doftoribus  , Licen- 
tiatis  Juris  impartialibus,  modo  extraordinario 
Sl  provifionali , fubftitucndi,  juramentumque 
ab  lis  recipiendi  Ord.  Dicafl.  part,  i,  tit.  2»  /.d", 
modo  non  fint  ex  numero  Advocatorum  & Pro- 
curatorum Dica(^  vi  didi  §.  6.  B.  Dn.  Lauter. 
bach  ia  Mffer.fin»  Civ.  © fVHrt*  part.u  <6.7. 

«ap. »-  §•  3. 

§♦  in,  ^ 

QUARTO  Advocatos  recipiunt  & juramenta 
in  pleno  ab  iis  exiguntur  Ord.  Dicaft.  part.  i.  tit, 
7.  /•  d.  eoaque  puniunt , fi  contra  Ord.  Dicafl. 

- peccant. 
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peccant.  Ord.  Dicaft.  part.  /.  tit.  2.  jf.  2.  & plane 
ab  officio  fufpendunt  vel,  pro  magnitudine  de- 
licti , removent  Ord.  Dicall.  part.  r.  tH.  7.  d. 
B.  D.  Lauterbach  ia  CoUeg.  tbeoret,  praSico  §.  t. 

12,  ad  tit,  ir,  de  pofinlamo. 

§.  IV. 

(^INTO  Pedellum  Dicaderialem  & nuntium 
recipiunt  dc  juramenta  ab  iis  exigunt.  Ord.  Di> 
call.  part.  r.  tU.  6.  ^ 9.  ftl.  g2.  quorum  offidum 
in  cap.  i«  §.  9.  & 1 1 . jam  defcriptum. 

§.  V. 

SEXTO  renuntiationes  filiarum  IHufirium  ibi 
fieri  poffunt & recipiantur,  Ord.  Dicaft,  part. 2, 

1.  /.  f,  part,  tit.jo.  fol.  117.  Ut  vero  va- 
lida  fit,  requiritur  i)  ut  unus  vel  duo  nobiles  vd 
alii  virihonefti  curatores  ipfi  dentur  Ord.  Dicaft. 
part.i.  tit.  30.  $.1.  & Advocatus,  ad  petitum 
proponendum,  ipfi  adjungatur  Ord.  Dicaft.  part. 
3.  tit. 30, 2.  Et  ita,  in  noftro  Ducatu  wiir- 
temt^rgico,  certum  videtur  efie,  quod  etiam 
foeminx  nobiles  in  judicialibus  indigeant  cura- 
tore D.  Bardili  ia  Difp.  de  carat,  ad  LHem.  th.sd. 
id  quod  etiam  de  Jure  Saxonico  affirniat  Carpz. 
part,  2.  dec.  rar,  a.  n,  diverfum  vero  tradit  in  pro- 
cejfk  tit.  f.  art.  3.  a.dt.  cam  feqq,  & D.  Bodinus  ia 
Di^.  de  bis,  qtu  ranlier  Saxoaica  valide  agH  fiat 
CHrat.SeB.2.  tb.2.  camfeqq,  in  eo  tamen  con- 
Ipirant,  quod  iHuftris  foemina  de  Jure  Saxonico 
in  extrajudictabbus  non  indigeat  curatore  Carp- 

M m m zov. 
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zov.  part.t»  confl.  if.  def.  9.  Berlich  part.2.  Conci. 
17.  B.  7p.  Brunnem.  c««t.  y.  i/tc,  77.  Struv.  £jr?rc. 
2f,  tb.  13.  D.  Bodinus  d.  Difp.ftS.  1,  tb.  4.  Rein-  - 
harth  Dilp.  dc  fatmin.  Saxon,  negotiis  absque  CMra- 
tore  valid.  (.  37-  id  quod  alii , in  hoc  demum 
cafu  f extra  Saxoniam , admittunt , fi  non  fub- 
funt  juri . quod  foeminas  curatoribus  fubefle  ju- 
bet, tunc  enim  eo  tantum  jure,  quod  fupenus 
eft,  tenentur  & judicari  debent  Wibcl  de  Co«- 
traB.  mniier.  cap.  4.  n.  9.  D.  Scheinemann.  in  D 
de  tempeftivit.  etat.  bnman.part.i,  cap. 6.  § 6.pag, 
64.  Fafla  propolitione  pct  ti , Dominus  Judex 
Dicafler.  curatori  injungit,  ut  feceifum  faciat fir, 
ex  virgine  renuntiatrice , in  abfentia  cognatorum, 
ferio  qiratrat,  an , ex  libera  voluntate  absque  vi 
metuque,  renuntiare  velit  hereditati  ? Quo  fa- 
£}o,  judicium  iterum  adeunt  & Curator  mulie-i 
' ris  declarationem  Domino  Judici  indicare  debet, 
&,  (i  renuncians  trina  vice  a Domino  Judice  in- 
terrogata, confirmet  fuum  propofitum  conflans, 
deliberatum  & voluntarium  renunnandi , Ord. 
Dicafl.  pBrt.  ?.  tit.30.  fi.  tunc,  perfententiam, 
admittitur  renuntiatio  & juramentum  injungitur, 
de  inviolabihter  fervanda  renuntiatione,  juxta 
preferiptum  Ord.  Dicaft.  p.  j.  tit.  30.  fi.  4.  & , fi 
hoc  preflitum , valet  renuntiatio  hec  jurata,  fic* 
que  Ordinatio  Dicafi:  fequitur  Jus  Canonicum 
in  c,  2.  de  pa9.  in  fexto  Sc  mores  noflros  ; differt 
autem  a jure  nollro  Civili,  quod  pafla  negativa 
& renuntiativa  jurata  lic^t,  reprobat,  L.  27.  L. 
S4,  de  A. ' vel  O.  H.  L.  f.  de  fuis  ^ legitim.  birei. 
Dn,  a Lyncker  de  paSiis  apb,  21,  D.  Coccejus  i» 
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D't^.  de  voto  captande  mortis  ft9.  3.  §.  u,  ^ feqq. 
D.  D.  Harpprecht  i»  IraS.  Acad.  7.  RtQ>,  u fol.  28% 
^ 96.  cnm  feqq.  D.  D.  Graff.  in  CoUat,  jnris  Civil. 
Roman.  tum  Hec^,  Imper.  Rom.  Germ.  maxime  per 
differ.  princip.fea»f.  ' ' 


§.  VI. 

SEPTIMO  Judices  laudabiliter  faciunt,  (i  par- 
tes ad  amicabilem  componiioncm  in  quacunque 
Judicii  parte.  Brunnem.  tn  procejj.  civil.  cap:i. 
tmm.  12.  moneant,  RecelT  Imper.  de  Anno  1654. 
$.  I IO.  Late  Dn.  O.Harppreht  inConfil.pS.  n.2d, 
asm  feqq.  O.  Lauterbach  in  Colieg.  tbeor.  pra9ico 
f.  i.  ad  tit.  tr.  de  transaS.  minime  autem  cogant 
nili  jufla  adfit  caufa,  ut  utilitas  & necemtas 
pubica  D,  Harpprecht  ia  C.  ff.  a.  39^.  ^ Dff).  de 
transaS.  juJic.  §.  f.  (ff  12.  ubi  exemplum  impe- 
ratae tran»adIionis  refert  dicafleriale  Lauterbach. 
^.3.  de  iransaS.  Diff.  Mt.  Eberwein  dt  trans* 
aSione  togenda  & Heimburg  D.^.  de  transaS.  jud. 
invita,  maxime  autem  eo  in  calu  transa£^io  fua- 
denda,  (i  lis  inter  partes  Illufires,  ob  metum  an- 
norum, h inter  parentes  & liberos,  inter  mi- 
niflrum  ecclefiae  £c  parochianos,  ob  fcandaluin 
publicum  ; li  favor  pix  caufx  & alimentorum 
concurrat,  & lis  difficilis  diu  duravit,  &c.  Mev. 

£1.  dec.  324.  (ff  p.  3»  dec.  217.  Lauterbach  2, 
yncker  apb.3.  de  traasaS.  fi  jufta  aded  caufa  6c 
V.  gr.  juramenta  prxllanda  & inter  confangui- 
neos  res  verfetur  , vel  caufa  dbbia  8c  intricata 
D. Harpprecht  ia  Rejp.  13.  tt.30p.mmfeqq.6L  Coa* 
Mmm  a ffl* 
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pL  uov.  j7-  nnm. },  fum  vel  caufa  injuriarum 
' (it , neque  partes  in  convitiis  perfeverent  Jus 
Provinc.  Wiirtemb.  Part.t.  tit.g.  /.  2.  77, 

prine,  prout  etiam  in  Ordinat.  Oican.  ParUs.  (ft. 
' 76.  /.  2,  tunc  demum  transadho  tentanda  pre* 
cipitur,  fi  caufa  in  fado  bbfcura  vel  in  jure  du« 
bia  & controverfa  eftt  maxime  fi  ulteriori  pro- 
batione & oculari  infpeftione  opus  efl  Ordinat. 
Dicaf).  Part.3,tU,i9.  If.9.  ut  ita  fumptus  & litis 
fnoleditr  evitentur.  Nam  H caufa  clara  & aperta» 
tunc  ille  mortaliter  peccat,  qui  transadhonem 
fuadet  Urceolus  de  transaQ,  42.  per  tot, 
imprimis.  ».  D.  Harpprecht  inRe^,2un.99, 
Ziegler  in  Dicaftic.  Conci.  22.  §.  10.  ^ feqq.  nequt 
Advocatus  in  caufa  jufla  alterum  ad  tranfigen- 
dum  inducere  poteli  Strtw.  Ex.  j.  tb,f.  ibique 
Miiller  Laymann.  w tbtol.  morali  Ub,  k tr.t.  cap, 
f.  P.}.  n,  20.  Omiflfio  tamen  tentatat  transa^io- 
nis  non  vitiat  proceifum  D.  Lauterbach.  Exerc  9; 
Conci.  Fartns,  i.  O.  Harpprecht  in  Difp.  de  tranta.9, 

gHc.  tb.  6.  Ad  conciliandam  transa^onem  it 
omino  Judice 'duo  vel  tres  AlfelTores,  ex  tri- 
bus fcamnis,  deputantur  Ord.Dicali.  part.t. tit, 
76.  f. 2.  Unaquepars,  poli  alteram,  auditur, 
faper  quzllione,  an  nimirum  velit  transfigere?' 
fle  deinde  fuperquzftione. quomodo?  fle  quales 
conditiones  inire  velint?  five  igitur  caufa  ita  per 
tsansa^ionem  vel  (bpiatur,  velirritoconatuten- 
tetur,  de  fuccelfjf  Dommi  Deputati  in  Collegto 
referunt,  flt  tunc  vel  fententia  promulgatur.  Ii 
frultraneus  labor  fijit,  vel  transa^o  a Secretario 
in  icripturam  redigitur  flt » in  pr«(encu  umut 

ex 
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ex  Anefforibus  depuratis,  partibus  & Advocatis 
prxlegiiur  Ord.  Dicaft.  ParL  3.  tit,  26,  §.  4.  & 
deinde  in  pleno  confeffu  confirmatio  ab  utraque 
parte  peritur,  hac  formida  P.P,  ^ad[)t)eme  nutti* 
ttKl)Ci>  bte  0d(^e  bo4in  gebeptjeit/  b<i§  biefe 
0trittigfelt/  bur^  ‘3JcnnittIuna  J^ofgeritbtl. 
bodjlobl.  Deputation,  irt  b«r  ©utbe  fofcbcrgejla^ 
(cn  gel)oben  tvorbtn/  ba§  (hic  brevifTimis  con- 
tenta transaAionis  inferenda)  fb  tfl  nid^^ubrig/ 
bo6  folcbet  QJerglit^/  nad}  bem  Stylo  Cu- 
fix,  foknnifiret  tpcrbe;  Unb  mcflen  Appellant 
bit  ubikbe  folennia  an  @erfcbfti*-©taab  abjule^» 
gen  bcreit  iff, Jb  »iB  Cuer  ®nab«n  tc.  untet# 

fbdnigen  trfu^et  bobtn , ben 

«iinmebro  ia  confirmiren  wtb  Ibn  ju  prxftirung 
btr  folenmtn  )tl  admittiten/  fub  imploratione. 
Quo  perafio  ^ partes  cancellos  intrant  fle  prx- 
l^a  formula , in  Ord.  Dicad.  Part.  1.  tit.  9.  /b/. 
4/.  pratfcripCa,  ta£iu  baculi  judicialis  promittunt, 
fe  iransaAionem  fervaturos.  Hac  promifTiono 
fa6^a , recedunt  ad  priorem  locum  fle  partes  age- 
re folent  gratias  hoc  modo  P.  P.  !^af  €uet 
©nnbcn  Excellentien  tc.  in  ®fiaben  unb 
neigt  nid(>(  nar  bcltebef  bdt^  «ftw  .foofgeritbtlidie 
Deputation  jum  ptblkb^nQJrrgfidb  anjuortnat/ 
unb  btitcb  bcren  tO?ub«  unb  Interpofinon  bitfb 
Jaugmirigt  ©trftfigfeit  burtb  «mtn  gutlidbw  «SeiS 
girtb/  bfpjMiectm/  fenbtm  oud;  ben  getreffCTten 
QJtrtraq  dicafkriaiitcr  juconfiimufii  unb  ju  fb- 
knnifiren,  baffir  trffaftrt  Apr^lk»  bwwit  unftt# 
fb<^pm  ®oncf  / unb  «npfri^n  frt^  |U(dtf<b  bk 
unb  Patronus  caulx  )u  noj^  IMUembe^ 
Mmm  3 b^rtliclitn 
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^(irvlicl;cn  05naDcn  unb  2Gol)l9cn>«>9cn()cit.  Ne- 
que tacendum , quod  trunsadlio , fi  partes  du> 
bium  fenfum  affingunt  vel  prartendunt , decla- 
randa fit,  H partes  id  petant,  utifaClumAn.  1A84, 
ben  ao.  Aug.  in  No.  38  7.  apud  Dn.  Hzberlin. 

§.  VII. 

\ 

Interdum  OCTAVO  partes  arbitramentuta 
ineunt  & DicaAerii  deciAoni  caufam  commit* 

' tunt,  ut  ex  zquo  & bono  rem  decidat.  Ordin. 
DjcaA.  Part.  7.  tU.  30.  $.  3.  maximi  fi  caufa  e(l 
dubia  & ot  fc ura  , & transa^Iio  fru Ara  tentata , 
confer.  J.  I S W.  Part.  r.  tit.  x.  tm  IC.  & 

^ tunc  partes  przle^hm  formulam  in  Ord.  DicaA.  < 
Part.  r.  tit.  p./b/.  42.  ta£lu  baculi  judicialis*  con- 
^ Armant,  & deinde  arbitramentum  pronuntiatur 
hoc  modo  ; Det  Appellationi  * 0idd)e  1)00 
' gWetcflingen , iroife^en  ^opiolin  ju  OWetcfUngcn  - 
nac^gelajlenen  Srben , in  A6tis  benemnten 
flagten,  Appellanten  cinei/  fo  Dtinn  3ol)onn 
cob  ^orjlertt , 33ut9ermeijletn  )u  .petrenherg, 
^Idgcrn  Appellaten  anbetn  if^/  noADeme 
bcpDe  Weft  @acbc  iu  Diefei 
J&of#@cti(bti  gutlicbenStwifptucb  ouigefe^t, 

- tnitetfannt/  Daf  tc.  uti  faauni  A.  1699. 1704. 
i70f.&  1706.  & inDicaAerio  talia  arbitramenta 
lata,  qux  legi  poffiint  in  Nro.  746.  8$o>  902« 
905.  912.  & 9^4.  apud  Dn.  Hzberlin.  Pronun- 
tiato arbitramento,  partes  gratias  agere  folent  de 
debent , Hcuu  in  przccdenti  §.  6.  de  transa^ione 
diximus.  ' - 

CAP. 
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' CAP.  XXIV. 
De  Revifionc. 


SUMMARIA. 


J.  Siftit  rcmediiitn  revi. 

(innis,  cloj^ue  rcquifita. 
§.  3.  Proceffurii. 

}.  vcr6  quaerit,  an  exe. 


cutionem  impediit  ? & 
negat  regulariter. 

4.  Formulas  petitionis 
exhibet. 


§•  I- 

*V  E tamen  Subditi  quatrendi  caufam  habeant, 
cum  a iententiis  Dicanerialibus  omnis  ulte- 
rior appellatio  iis  prohibita  fit,  ideoRevilio  five 
fupplicatio  a Sententia  Dicafleriali  ipHs  concelTa 
eft  in  Ordin.  DicaR.  Psrt.  2.  tit.  i.  §■  & J.  P.  W. 

F.  i.t.jfg-  five  definitiva  five  interlocutoria  mixta 
fit.  Ego  ia  P'ol,  8.  Conj.  lub.  tog.  & poflerioti  'cafu 
remittitur  caufa  ad  priorerh  judicem,  nec  in  prin- 
cipali in  reviforio  judicatur,  Benderde  ttvif  concU 
i4>  a.  6.  y 12.  Hertius  Di^.  de  remed.  revif.  ia  Caw» 
Jtrper,  /.  13.  Remedium  enim  revifionis  differt 
omnino  ab  appellatione.  Ego  ia  Po/.  t.  Conf.  7nb, 
tC3,  Wueflii  arg.  Dt^.  de  reviftone  aSomm  §.  t2, 
fcd,  ut  locum  habeat,  requiritur  i)utfumma 
ducentorum  florenorum  fii  Ord.  DicaO.  Part,2, 
t.  /.  f.  4.  J.  P.  W.  Parf.  2.  t.  7i-  pT.  D.  Lauterb, 
ia  diger.  Jur.  Civ.  ^ fi.  tof.  videatur 

tamen  Befoldus  ad  Jus  Provinc.  ff^Urtemb,  Part.r, 
tb»i6S*  ubi  exceptionem  aUdtt,  niii  jura  concer* 

nat. 
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nat,  de  quibus  fuprac.  lo.  a£lum  Befold  ai 
JHS  P,  IV.  p.  j.  tb.  108.  & * ) ut  intra  tres  mcnfcs 
a tempore  latx  fententix,  fcriptum  revUionis, 
cum  gravaminibus,  porrigatur,  J.  P.  W.  Part.t. 
i.  78.  pr.  Plebft.  ad  fus  ProvUic.  IVHrtmb.  Part.  i. 
t,  tp4.  Roding.  M«r.  Cam.  fib.g.  t dt.  0.27.  Blum. 
f0  Proceff,  Cam.  tH.  7P.  «w»*  Hcrtius  in  Dijp. 
cit.  $.  21,  ubi  /.  17,  ex  R,  J.  de  A.  1654.  5-  ”f. 
refert , quod  dilatio  ex  juHa  caufa  pro  porri- 
gendis gravaminibus  impetrari  queat.  & I ) ju- 
ramentum reviiionis  Hve  malitix  prxlletur,  quod 
non  malitiofe  petat  reriltonem  ; & quidem  pod 
14.  dies  a die  porrefli  libelli  gravaminum  Revi- 
(lonis , in  prxfentia  partis  adverfx , hunc  in  fi. 
nem  citatx,  8i , fi  fumma  revifionis  dubia  fit, 
tunc  hoc  juramento  fimul  fummx  quantttatem 
prefcriptam  confirmat  J.  P.  W.  Part.  t.  tit,  pf. 
§.  S^fltauff  foD  JC,  Bocer  cl.  6.  Diip.  jf.  nam.  $4. 
Denique  4)  Cautio  danda  efi  in  continenti  vel 
intra  8.  dies,  per  aflualem  depofitionem  pecu- 
nix,  ad  minimum  5o.fiorenorum  vel,  . pro  con- 
ditione perfonarum  & caufarum , majoris  fum- 
mx  , usque  ad  i;o.  vej  ducentos  florenos,  fi 
V.  gr.  cauta  principalis  concernat  fummam  mille 
florenorum  vel  ultra  J.  P.  W*  Pccit.  t.  tit.  78* 
§.©0  bonn  2C,  D.Harpprechtin  ReSp.^.n.  148» 
cma  feqq.  O.  Coccejus  ia  Di^.  de  jadidu  revifords 
/.  87,  ubi  omnia  requifita  revifionis  in  Ele^o- 
rali  Palatinam  fic  Ducatu  WUrtembergico  re- 
cenfet,  add.  Hert.  Di^’  de  remd.  revif.  ia  Comer. 
Jmper.  Stryk  DiQ>.  de  rtmei.  coatra  rem  'yai.  cap.  4. 
An  verdy  ob  paupertatem»  cautio  juratoria  ad- 
mittenda? 


Bigitized  byCoogle 


De  Revifione. 


46? 


mittenda  ? de  eo  lege  D.  Harpprechtum  in  D^p. 
de  eant.  ']Hrat.  44,  ubi,  pro  prudentis  judicis  ar> 
bitrio,  eam  non  rejicit}  juxta  RecelTum  Imperii 
de  A.  16 f 4.  /,  134, 

§.  ir. 

Quemadmodum  autem  in  judicio  appellatio-' 
nis  formalia ; ita  etiam  in  procefTu  reviHonis  ejus- 
dem formalia  primo  juflificanda  funt;  ita  ut,  (i 
contra  formalia  revifionis  excipiatur,  fecundum 
ordinem  procelTus judiciarii,  replicandum,  du« 
plicandum  & triplicandum  fit,  ac  deinde  per  fen- 
tentiam  revifio  pro  re  nata  vel  rejicienda  vel 
admittenda  Fleck  in  Bibliotbeca  ‘]Mr.  lib,  tit.  72. 

B.  4.  D.  Harppreche  ReSp.  pf.  n.  1^6.  ettm  feqq. 
AdmilTa  autem  tevifiope  parti  adverfc  feriptum  ! 
revifionis  (ive  fupplicationis  communicatur,  ut 
'intra  tres  menfbs  ^die  accepti  Icripti  fuppHc.  fua 
fundamenta  proponat  Jus  Prov.  Wiirt.  potU  u ' 
tit.7#.  /•  ^onn  nun  tc.  & fic  proceflus  revi- 
fionis ad  finem  perdu61us  efi , neque  enim , ul- 
tra hzc  duo  feripta,  ulterius  feriptum  D.Harp- 
precht.  Refp.  py.  mm.  if6.  Ego  in  f^ol,  VIII.  Coa~ 
Tnb,  C.  103.  a,  2p.  vel  aliquid  novi  admittitur, 
fed,  ex  antiquis  a61is  & fadlis,  debent  omnia 
depromta  eflc  Jus  Prov.  Wiirt.  parf.i.  tit.78.  §• 
2Bann  mm  k.  Plebft.  ad  J.  p.  IV.  part.  f.  tb.  ipf. 
Bender  de  revif.  conci.  i6.  Hertius  cit.  Dtfp.  $.  37, 
Ego  in  Confil,  ti.  a.  13.  (eqq.  hinc  re61e  rejicitur 
nova  probatio  & ocularis  infpe£lio  Majer  iu 
de  remed^  revifionis  tb.  13.  vid.  Stryk  Difp.  de 
Nnn  pobaU 
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probat,  probat,  mei.  cap.  3.  n.  06.  feqq.  Poftea 
h*c  duo  fcripta  k Confilio  Regiminis  iive  JuftU 
tix , utpotc  quod  conOituit  Judicium  rcvifio- 
nis,  mittuntur  ad  DicaRenum,  ut  rationes  de* 
cidendi  reddant.  J.  P.  W.  part.  i.  tit.  78. 
gen&(J.  Plebit  ad  jus  Provinc.  tVUrtemb.  part.  i, 
^.fyi5. qux  claufz  transmittuntur,  neque  c6m* 
municantur  partibus.  Et  tunc  in  caufa  principali, 
fententia  vel  conBrmatur  vel  reformatur,  prout 
jultitia  id  poHulat , & fi  fententia  conBrmatoria 
fertur,  tunc  pecunia  depolita  in  commiiTum 
cadit,  & reviBonem  impetrans  infuper , pro 
arbitrio  judicis,  punitur,  cum  condemnatione 
in  expenfas  Gail.  1.  of/.  tf3.  mni»  f.  Benderde 
revifion,  conci  9.  num.  6.  cnm  feqq.  Grzveus  lib.t, 
conci  if2.  nnm.  p.  Plebit  ad  Jus  Provindak  IViir^ 
temb.  part.  1.  tb.  197,  Sin  autem  ex  jufta  caufa, 
reformatur,  tunc  pecuaiam  depoiitam  recipit  & 
executioni  datur  fententia  reformatoria  J.  P.  W. 
part.  I.  tit»  78.  /.  fin.  Plebit  ai  Jns  Provinc.  WHr^ 
temb  part.  1.  tb.  197.  ubi  addit,  quod  hoc  in  cafu 
cxpenfs  compenfentur , & in  tb.99.  affirmat, 
quod  viator  in  Dicafterio  , vii^us  autem  inrevi* 
iione  ad  reviBonem  reviiionis  confugere  queat, 
Cui  fubfcribit  Dn.  D.  Majer  ia  DiQ>  de  remedio  re- 
vijiottis  tb.34.  confer  tamen  D.  Coccejus  ia  DifP» 
it  remed.  revifor.  tb.  jo.  asque  ai  tb.  34.  D.  Lau- 
terbach.  ia  CoUeg.  tbeoretko  praBico  $.  7-  tit, 
*.  de  feateat,  fine  appellat.  Lyncker  dec.  777.  Lau- 
terb.  voi  3.  Conf.  Tab.  787»  a.  14»  feqq.  Dn.  a Lu« 
dolf  10  Pr  oc^.  Cam,  pag.  324,  ^ 336, 

§.  UL 
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§.  III. 

An  vero  revifio  exccutionem  fiftat,  quaerunt 
DDres  ? & hodie  regulariter  faltem  effeftum  de- 
volutivum  ei  adferibunt,  ita  ut  interim  fenien- 
tia  exeeutioni  danda  fit , modo  pars  vidirix  cau- 
tionem praeftet  fufficientem,  de  rellituendis  ac- 
ceptis , J.  P.  W.  part.  t.  tit.  78-  §.  foU  IC.  Rc- 
cefT.Imp.de  Anno  1654.  §.  124.  D.  Lauterbach 
inCoUeg  tbeortt.  praQico  jf.  7.  ^ D.  Stryk  f(.  6.  ad' 
tit.  V.  que  fenteat.  fine  appeU.reJciad.  ubi  limitatio- 
nem hanc  addunt  in  caufis  religionis  & eccle- 
fiafiicis , aut  ubi  praejudicium  irreparabile  infer- 
tur per  exeeutionero.  D.  Harpprecht  in  Re^.  9f« 
jt.  ifo.  cum  feqq.  ^ n.  17;.  ^ feqq.  ^ DiJ^-  decant, 
jurat.  $.  46.  ubi , pro  arbitrio  judicis , jurato- 
riam quoque  admittit , uti  in  Judicid  reviforio 
Wiirtemb.  in  caufa  5(nna  5ticft)in  bon  ^cil^ 
beim,  ^(dgetin  Appellantin,  contra  5tnbtca«  ^»I)^ 
men  ^JePlagttn  Appellaten  , obferyatum  fcimus, 
& de  Jure  Wiirtembergico  , fi  ipfa  exeeutio 
parti  gravatx  in  caufa  principali  praejudicialis  aUt 
flamnofa  exiflit,  arbitrio  caufie  reviforum  com- 
mittitur, an  exeeutioni  fententia  mandari  debeat 
nec  ne?  J.  P.  W.  p.  i.  tit,  78.  §.  feO  JC.  Bo- 
cer.  cl  6.  Difp.3$.  tb.  ^7.  Plebft  ad  /.  P.  APi  part.  1. 
tb,  ip8.  & D.  Lauterbach.  ia  differ.  J.  C.  ^ 
part.  I.  tb.  fin.  D.  D.  Mayer.  in  Di^>  de  remedio 
rev^onis  tb.  30.  ^ 21.  conf.  Benderi,  traQtUus  da 
revifione,  Sc  D.  Cocceji.  Dijp.  de  Reviforiis.  judi- 
ciis cum  iugeaertttum  ia  /jplecie  Statuum  imperii» 
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Zeppcr.  de  revif,  Hcrr.  tom.  2,  voL  1.  de  remed.  re* 
vlf.  ^ i<y.  Schwcder  in  ptr.  ptdiu  Se8.  l» 
cap,  tu  nHm,4* 


§.  IV. 

Formula  ita  concipi  potefl,  ut  gravatus  me-' 
monale  feparatim  conficiat  & Libellum  Grava* 
minum,  Revifion8/^(0g,  adjungat,  veletiam, 
ut  utrumque  uno  fcripto  comprehendat.  Urro- 
que  vero  cafu  & femper  utendum  eft  titulo  ple- 
no SerenifTimi , prout  in  Cancellaria  in  ufu  eft, 
V.  gr.  P.  P.  e«i  f>nbfn  Sure 
lauc^tigfeit  unb  .Dwofelben  .?)6cb(i#I6bI. 
fabr«  imOxJgimcnt/^locmurbigen  SIngebcncfcng, 
nac^  bem  Excmpei  bct  ^6c^f>en  SRcic^g  # unb 
onbtrn  ©etid^fcn , S5<ro  ^reu#gtborfamcn  Uiv* 
tettbanen  ba«  bcplfdme  beneficium  revifionis  gc# 
gbnnet  in  j.  P.  w.  part.  I.  tit.  79.  Unb  melUn 
nun  bic  ®cmeinb  ©enmerfpacl^  burd)  bic  bcn  20. 
Martii  Anno  1709.  an  bcm  ‘^OC^Iobl. 
ticbtau^gcfproc^enc  U«l)cl,  quodfaivo  honorc& 
refpedu  laudatilfimi  Dicailerii  aulici  di6^um  efto, 

ft(b  fcbr  b^m<bt«  bcfinbet,  unb  babero,  nac^ 
tciffecbec^ocbcnUberlcgung,  In  ®Offe^9iab^ 
mcn  entfcbiojfen , bicfeS  beneficii  uUimi  fuppii- 
carionisf.  revifionis,  ficb  ju  bebicnen,  um  bac/ 
butcb  aOet  Q5crantn)ortung  bep  bec  9?adbCoin/ 
wenfc^a^  ju  enefcbuttcn ; ©0  bat  bann  ju 
foltbcm  enbe  gcbacbtc  (5)<nulnb  Un8  €nb^  # un/ 
tcrjogcntn,  befog  No.  1.  ©emalt  aufgetrogen/ 
Remedium  revifionis  }u  ergtetffcn/  unb 
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allc  fcabcp  notbi^e  foknnirntcn  genau  jn  beobad)# 
«n.  !X)oniit  'SGlr  nun  bicfcr  Unfererincumben^ 
unb  bcm  empfangcnen  Wcmoit  cin  ©nuc^e  Uijlen 
mogcn;  0o  babcn  ^ir  nicbtnut  ben  L.beii  m 
^avaminum  fub  No.  t inncrl)alb  beticn  btcpcn 
Sjjonoiben,  gcborfamfl  ubcmi^en , unb  Un^,iu 

Stbfcpnxbfung  bc0  juramenti  malitis,  de  non  fri  - 
vi^e  petendo  revifionem,  unb  deponitUPg  bep 
wfotberlicbcn  Caut»on^#®eIbct  f audb  oli  otibem 
ublid;cn  folenniidfen , g^uemcnb  bicmit  onbcifd^fj 
S^tnocbf  unb  onerbotten  / fonbcrn  oucb  ^ute 
hirfW.  flDurt^l.  nod)  mcitct  untcrtbdnigfi  ongcruf^ 
fcn  boben,  ©ic  gerubcn  gndbigfl , Un^  unb  Un^ 
fert  prmcipalcn  mit  qndbig|T  millfdbciger  Crlou^ 
^ng  birf  / erfogtec  Revifion,  in  5OTilb#5urfH, 
^ulben,  fonbg  / QJdfferllcb ju  crfreuen,  unb/ 
butd)  gemeffcnc  unb  gcfj;dr(ftc  pocnal  mandata 
unb  inhibiionalien/  oUc  r^ttentata,  execution, 
cpgnition  unb  Unlcrf-.cbung  ju  u«bietl)cn  unb 
einjuftellen/  borauffl;tn , no^  emgclongtergegen^ 
fciticjerQSeronttrortung,  ober  monnfi<  fid)  bomiJ 
tt)crbent)Ctfdumtbobcn,  bie gon^c  ©oct e,  burcb 
©cro  ^ bortrcffucbc  obct  borlnncn  t)orl)et 
nicbt  bemubt  geroefen  ober  gebroucbte  ber  ©od)en 
obnoeriDonbtc  Siegierunc^sfJKdtbe  exa^amcau- 
f*  iihus  cognitionem  oorncbmen,  unbeinebenen 
D\ed[)ten  unb  55iBid?feir  gcmd§e  reformatoneUc^ 
tbel  crgeben  unb  pubiicircn  >u  loffen/  in  trcu^gc^ 
borfanirrerUnterfbdnigfeiterbarrcnb.  k.  Ab  extra 

peni  poteil  titulus  plenus  Sertniffimi , Jeco  8c 
modo  confueto  fequerti  ?ln  betn  .'55ur(fiIoudy# 
tigjleu  unb  ^titn  ic.  tc.  Un(<ru  gndbig* 
Nnn  3 Hm 
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)'rcii  ,Si*rO<n  unD  J^crrn,  eingercic^jfe  Unfi’rti>iv 
nic»Oc  Supplicafion,  pro  impetranda  Revifione, 
innen  cic[)orramfl  untcr^o^cncc  9^^n>v^l^  unD  Syn- 
dicorum, DerO^emeinD  @dlmcrrpac()/ contra  Dcn 
^lecfcn  fctina4>,  Impetraren,  mit^^icvlaqNro.  1: 

& t.  nn  i?urfh.  ^oc()16i)l.  Dvcqictungtf  ? 

<t(^  Revifiong#^  9\atl)  ic.  C^od  attinet  ipfum  lii 
bellum  gravaminum  Revifionis,  credimus,  non 
aberrare  illum*  qui  formam  libelli  appellationis 
in  principali  fequitur,  ita  ut,  prsmiiTo  fa^o,  & 
adjun6fa  fententia  in  originali , unum  gravamen 
poR  alterum  ordine  recenfeat , iliaque  ex  Jure 
& faflo  Rabiliat,  tandemque  petitum  fubjiciat. 
V.gr.hoc  modo:  53ep  melc^>cn  nunmeljro  in  Ju- 
re &fa6iore(l^tlid)deducirtcnUm(l(inben/  nl^fg 
fibrig  ifl/  al^  Impetrant,  tpic  I)iemit  in  ollet 
Unt<rtl)<\nigfcR  Sr  omni  meliori  modo  bcfd)iel)ttf 
dOetl  bi§t)(cig  in  bccben  borigen  inRanticn  feU 
nen  ^crfJanb  unb  9tubcn  bcrbdnbcite  bicI)cro  er^- 
fprie§licb  erbol)(e/  olUm  ipibrigen  abcr , per  ge. 
neralia  Juris  & fafti , TOiberfprcci^c  unb  an  Iguer 
J5)ucd[)laucl^tigfeit  unb  Pon  3bto  gn^ 
big(l  nieberfebcnbcf  / bortrefflic^cn  ^erm 
Dvcgierungg  9vdtbunb  Revifores , fcineuntmbtb» 
nigjl  gcborfamff  Svecbtlic^e  Q3itte  rrgeben  lalfe, 
butd^  <inc  gcccc^tc  Reviforiam , ju  erfcnncn  unb 
:u  fprec^en  / bo§,  mit  Stuf^eb  * rcformir  ^ obec 
SIenberung  bet  borigen  Urtl)cl,  bet  flrittigc 
boff  inibwt  li«  Impetranten  bcfonbern  d)?accfung 
gcUgtn  Tepe,  fie  bcgljalbcr  folcben  Jurefuo  mit 
ibtem  98ieb«  nocf)  ferner  allein  jubetreiben  / fb# 
bann  bU  gtbubrtnbe  ©ttuten,  mic  bigbtr,  boi» 
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\>on  cinjiijiel^en  bcfucjf/  Impctrafeni)ingcgcnfc()uU 
big  KtiD  tcrbunbcn fc»n foUcn , bcnen  Impetranten 
ollcn  Dcnirfa^ten  unb  ^tbabenju  cnt» 
ricbtcn  inib  ju  bejaljlcn.  (hier  ^ocbfurfll. 
wnb  S^crofclben  ^oibbcrorbncter  ^J^crrn  Revi- 
foriiTn  ^ocbflc^  SKIdKcr#5inir  bicruber,  obenuie 
fonflcn  bcffcr,  oorflt^nbl^  unb  er/prie§(icf;cr/  in 
bicfcm  Reviforio,  b^tfc  fDlIen , fonncn  obcr 
gcn  gebetten  tncrbcn y pro  largiUima  & arquilH- 
ma  Juris  & JuUrriaE  adminifiratione  mlt  ticffc)!# 
imb  peborfhtnften  refpeft  omDi  meliori  modo  & 
tnixiffime  implorircnb*  Pars  impetrata , prsmifli 
gratiarum  adltone  pro  communicatione,  in  fuo 
Icripto  refutatorio  itidem  faflum  praemittit;  & 
ab  initio  exceptiones  revifionis  frivolx  petitae 
objicit  D’Schweder  in  Dijp.  deconcnrfk  Wr8. 
ntirm.  remed.  contra  {entfnt.  ht  fuprtm.  Iwper.  tribu^ 
nal.  latascap.  4.  /,  3,  deinde  aequitates,  funda- 
menta ac  rationes,  fententiae  a qua  deducit,  & 
tandem  ad  gravamina  rcfpondet,  addito  petito: 
Unb  meilen  nun  bie(^(bein/ gravamina  grunblld^ 
nbgeleinet  unb  cnrfrniffct  jtni» , Ijlngegcn  ober  bie 
©ere^rigfeit  bcr  ^offgcridjtlicbcn  Urr^cl , flor 
bargetban ; Sd^rooUenlmpctratcnnunmcbrogan^ 
getrofl  ollcg  in  bcpbcn  mitantien  ju  iljrcm 
fJnnb  nn^unb  torgcbrntbte  in  paflibus  proficuis 
biebero  reproduuret,  unb  nllen  contrams  ben 
jWnbigjl  contradicirf  bdten/  unter  ber  fcperlicb*' 
f cn  QJertpnbrung , tacendo  nicbtg  cingcilnnbcn 
lu  bnben,  bitrauffbin  ober  nn  €uer  J^o^furfW,- 
5t)urd|I.  al^  ollcrbwbftcn  Revifionil  # tKicbtcrn  / 
fbt(  uvtertbanig^  unb  angelegcniicbfl  bemuthioRe 
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tcd)tlict)c  28ittc  Dal>in  tl)un,  ©ie  gcru^cn  gnd^ 
biofl,  bucc^  cine  flc«(^ti|le  Revifiong/Urtl^el,  ju 
crfenncn  unD  ju  fp«c()en/  t»a§  6ic 
lic^)  crgangcncUrtl^el  noc()ma^lcn  ju  oefidtigenunl) 
)u  conBrmiccn/  unb  anbep  bie  Impetranten  alle 
fo  mutl)n>iUia  peturfac^te  UnPojTcn,  «nter 
bcl)oltung  ©ndbigflcr  ^ctrfd^afft  ^t^nbung , Im- 
petratcn  )u  erflatten  fd)ulbid  unb  ge^alten  fepti 
foQen.  An  fententia  fimul  nulla  argui  polTit, 
de  eo  agit  D.  Schweder  in  Dijp.  proxime  aUegi 
C.2.  th.io.  ^ cap. 3,  tb.  IO.  ^ 12.  & incidenter  Sc 
minus  principaliter  in  reviforio  nullitatis  allega- 
tionem  haud  rejicit,  confer.  J.  P.  "W,  p.  i.  tit.  78, 
§.  unb  ipannbic  Ord.  Cam.  p.  3.  tit.ss.  pr.  ^ 
4.feqq,  Uti  quoque  illa  quxflio , an  poB  dene- 
gatam reflitutionem  in  integrum  ad  revidonis 
beneficium  confugere  liceat,  decifa  legi  potefl 
apud  Lauterbach  §.  7.  qnt  fentent.  fine  appellat, 
refeiai.  D.  Schweder  aUeg.  Difp.  c.3.  jf.  10,  Uf- 
fenbach  de  Jndic,  Imper.  artUco  c,  23,  fS.  3, 0,264^ 
Dn.  i Ludolf  in  procejf.  Cam.  pag.  330.  ^n  fen- 
tentia  in  reviforio  lata»  cefTant  omnia  reliqua  re- 
media Bender  de  revis  concL  20.  n.  38.  conci  37. 
a.  6.  Se  conci.  Hert.  4e  Judicio  reviforio  /« 
30.  Maier  de  remed.  revif.  $.  23-feqq.  Sententiam 
exhibui  in  C II,  fb/.  PVI.  Tnb,  Conju. 
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CAP.  XXV. 

/ 

Proponit  Proceflrum  rcftitutionis 

in  integrum. 

SUMM-ARIA. 

$.  6-  Agit  dc  cumulatione 
rcftitut.  8c  nullit.  iterata 
rcititutionCf  item  an  con- 

■ tra  fententiam  nondevo>  • 

lutoriam  8c  defertoriam 
rcilitutio  locum  habeat, 

8c  coram  quo  judice  , nb 
omifTam  appellationem, 
peti  debeat  j ac  cafum  ' • 

lingularem  fubjungit. 

§.  7.  Epiingum  totius  ope* 
ris  Altit. 


§|T. 

An  cor^m  Dicafterio,  ficuti  in  aliis  Judiciis 
Stiyk.  in  Difp.  de  remed.  contra  rm  \Hdi:atant 
c.  3,  reftitutio  in  integrum  contra  fententiam  va- 
lidam, nam  fi  ipfo  jure  nulla  effet,  funcceflTat 
reflitutio  in  integrum  , quia  nihil  adeft  , quod 
refeindi  poteft , L,  de  minor.  L.  2.  L.  4..  Cod.  in 
qntbnt  canf.  ia  ijitegr»»»  refiitnt.  ntceff.  non  efl  L.  2. 
Cod.  de  pnd.  minor.  D.  Coccejus  in  Diip.  de  Inbrico 
£tatis  tb  s3'  8^  D.  Majcr  ia  Difp.  de  rejltiut, 
in  integmm  contra  rem  judic.  eap,  2,  tb.  6.  Me  vius 
O o 0 Fort,  t. 
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r.  Keuitutio  m integrum 
incidenter  peti  poteft  in 
Dicatlerid,  contra  lapOim 
fatalium,  terminum  pro* 
batorium  8cc. 

1.  An  contra  fententiam 
quoque  Dicafterialem  ? 
alHrinatur,  8c 

5«  affert  praejudicia. 

^.4.  Non  ver6  Dicafteriiim 
coivra  fententiam  infe> 
rioris  judic  s reftituit. 
f.  Formulas  exhibet. 
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Part,  i.  ite»  tgo.  peti  queat,  operae  pretium  e(l, 
ut  indagetur?  & H,  per  modum  appellationis 
vel  remiifionis , Jurisdi^>o  Dicaflerii  fundata  eft, 
& incidenter  ibi  rcilitutio  in  integrum  implora» 
tur,  tunc  nullum  dubium  videtur  eiTe  , qirn  Di- 
caflerium  reduutionem  in  integrum  de. emere 
vel  denegare  queat , jcum  omnis  ju  hdi61iu,  in 
caufis  appellationum  & cemiflior  um , & quae  il- 
lis cohaerent : unb  tvvi^  hetietifclben  ant)cingid/ 
ConcelTa  fit,  in  Ordin.  Dicalt.  Part.  ?.  tit.  i.  <$.  r. 
Mevius  Part.  8»  ifc.  104.  num,  4,  ^ feqq.  & aliiis 
quoque  judicia  appellationis  de  omnibus,  qus 
incidenter  ibi  petuntur , re£l^  judicent  Mevius 
Part.  7.  ite,  tog.  Haneque  fe  itentiam  firmant 
plura  przjudicia extantia  apud  Htberiin,  ubi  re- 
Hitutio  in  integrum  contra  lapfum  fatalium  ex 
jufiis  caufis  concefia  No.  54. 1 1 3.  vel  denegata 
No.  8.  )4.  45.  126,  tf>6.  27^.  )t9.  708.  962. 
10(9.  in  fpecie  pun£lo  contumaciae  No.  909.  Sc 
contra  terminum  agendi  denegata  No.  < 14.  }6t. 
& f 06.  In  genere  autem  minoribus  ac  univer* 
fitatibus  contra  lapfum  terminum  rellitutio  in 
integrum  conceditur  in  Referipto  Ducali  de  A. 
I7J9.  Dcn  2«  Oflobr.  <j.  9.  apud  Hochfietter  rs 
£xtra8  bec  .^bc^fuclll.  Ctntrai^  Rtfcriptcn/  p.  84» 
f.2.  Similiter  An.  167?.  btt)  ai.Febr.  No.  88. 
apud  Hzberlin.  intervenientes  creditores  in  in- 
tegrum reilituii  & in  debita  clafie  collocati, add. 
meum  Confil.  ybi.  8,  C.  44.  n.  38.  feqq.  & minor 
producens  tefies  fuper  iisdem  vel  dire£lo  con- 
trariis articulis,  pofi  publicatas  atteflationes , in 
eadem  infiantia  conua  J.  'W,  Part,  1.  (it.  49. 

refii- 
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rdlitutionem  in  integrum  incidenter  petere  po> 
teft,  uti  fa6lum  in  DicaOerio  A.  1601 . referente 
Bocero  c/.  6,  Diip.  31.  tb.  19.  & contra  omiffam 
communem  appellationem  reffitutio  communi* 
tatibus  conceffa  in  Dicafierio  An.  1704.  t)<n  iiw 
Febr.  in  caufa  Appellationis  bon  Sant|iatt 
f^cn  bet  Sajatetl)#']>Peg  bon  0hit(9aft)t/  ^Idae* 
rin  Appel  anttn  / cntgcgcn  uni)  mibct  bcnen 
meinbcn  Ul)lbad^  unD  ©ielmingcn , ^Beflngteti 
AppelUten.  No.  S61.  Porro  conceditur  reltitu- 
tio  in  integrum  contra  lapfum  fatalium , Bocer 
ci.  6.  Difp,  IO.  tb.  3f.  ^ di^.  34.  tb.  iOf.  Bcfold. 
de  appeliat.  c.  10.  f.  3.  Gail.  lib.  1.  obf.  843.  ex  ju* 
Ha  caufa  vid.  cap.  8.  §.  3.  quod  fi  tamen  minori 
datur  Befold.  de  appellat,  c.  10.  mm.  4.  conjugato 
licet  Bardili  Extre.  12.  conci  For.  7.  vix  prodell 
majoribus  confortibus  L 2.  Cod,  fimus  ex  pluri' 
bus,  uti  in  Dicaflerio  A.  1629.  ben  1 5.  Jun.  judi- 
catum Befold.  in  Difp.  de  nuUitat.  tb.67.  Et  ita  in 
Dicaflerio  A.  1672  bcn  27.  Februarii  & A.  1704. 
ben  5.  Februarii  reflitutio  in  integrum  contra 
lapfum  fatalium  conceffa,  & An.  1698.  bcn  ii. 
Aug.  &A.  i688>  ben  31.  Auguft.  denegata  fuit. 
No.  j.  506.708.  & 853.  Nec  non  Anno  1688, 
ben  la.  Aug.  in  caufa  Appellationis  bon  OiietiQ^ 
beim , mifd)en  bem  getneineu  Slecfen  Otimet^ir 
I)eim/  JSehogten  Appeilanten  / tbiber  ©ufan* 
nam0cbbolbin  bon  ^otef beini/  isltigcrinAppcl- 
iatin  / judicatum  & reflitutio  in  integrum  con- 
tra lapfum  fatalium , culpa  a£luarii  No.  495* 
conceffa,  quamvis  de  coetero,  fi  advocatus  fol- 
vendo  , vix  illa  locum  habeat  Carpzov;  i»  PfQ' 
Ooo  a 
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ctffn  tit.  4.  art.  7.  nnm.  /j/i.  ^ lib.3.  tit.  t.Rffp.  4. 
Dcckherr,  in  viniic.  ad  Blnniii  Procejf  CameraL, 
tit  g.n.  10  D.  Harpprecht  Vol.  7.  Conjil.  lMb.4x.  n.^j,  , 

add.  Dn.  a Lynckcr  in  Dtc  Jenenf.  g6g.  ^ udi» 
uti  confideratum  An.  i6q8.  i)cn  6.  Septembr.  & 

A.  17 16.  t«cn  |o.  ApriI  , No.  7'd.  & ii^?.  apud 
Hsberlin.  quii  quid  contradicat  Mevius  in  p.  3, 
dcc.  jg,  & Stryk.  Ut  Difp.  de  remed.  contra  rem  jhd. 
c.  3.n.  Anno  1714  ^en  caufa  Ap- 
pellationis ^rdmcrg,  & 'Confs.  ^Bcflngtcn 

Appellantcn/  mit  AtriHenz^ct  ‘^od)#5'ur|llicbcti 
^o^l6blid)cn  9vcntl>#C[ammcr/  contra  t»jc 
meiiib^emnatl)/  ^Idgcrin  Appellatiti/ etiam  hoc 
principium  juris  pro  certo  venditatum , vid.  c.13, 
jf.  4.  uti  quoque  ob  culpam  & negligentiam  pro- 
curatoris, qui  folvendo  eft  , non  conceditur , 
ob  competentem  aftionem  mandati,  juaita  prae- 
judicia de  An.  i68j.  An.  1704.  No.  361.  & 846. 
apud  Haebcrlin.  D.  Harpprecht  Pot.  7.  Conjil.  43* 
mm.  3f»  feijq.  (ed  puniuntur  & regrelfus  contra 
advocatos,  antiftites  & tales  adminilhatores  cum 
poena  refervatur  inRefcripto  Ducali  deAn.1739. 
beti  21.  Oilobr.  apud  Hochftetter  ia£xtra8i)ct 
§urfll.  Refcriptcn.  §•  9.  pag.  34.  parte  2.  adeo, 
ut  etiam,  fi  jufta  adeft  caufa,  rdlitutio.ex  offi- 
cio, concedi  foleat,  ad  lites  abbreviandas,  Me- 
vius Part.  j.  dec.  134.  nnm.  u ^ dec.  sig.  num./* 
fer  Part.f.  dec.  f.  Carpzov.  Refp.  gf.  nnm.  19.  cH<n 
feqq.  B.  D,  Harpprecht  in  Conpl.  37.  num.  707. 

Coayi/.  nov.6g.xiHm.3j.  ^ Cottpl.  gi.  nnm.  103.  D. 
Ha^pr.  Vol.  7.  ConjU.  Tnb.  43.  n.  41.  adeo  ut  jud  ;x 
in  conccdcoda  reftitutione  m integrum  non  ni- 
mium 
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miiim  ditTicilis  e(Te  debeat, Mevius  p.^.dec.^.  Ei- 
fcnhard  di  influnt.  rcjUtHt.  in  integr.  c.  8>  n.  9,  49. 

n joo.  Lauterb  §.  14.de  reflttHt.  in  integr.  maxime 
fiEcclefi*  vel  Hofpitaliaadfunt  D.  Bardili  inDifp, 
deJttJ.  concurfns  univerfalis  tb.  4%.  Uti  in  caufa 
Appellationis  bon  !i)urrmun^ , jn)ifrf)cn  &cf 
Commnn  ^lac()t,  MUigtcr  Appellamin/foDann 
ter  ©emeint  'SCeiffad)/  ^lagerin  Appellatiti/ 

A.  1709.  ten  12.  Februarii,  No.  994.  & in  caufa 

Appellationis  bon  0ul^,  jrbifctcti  ter  O^emeint 
^efingcti/  ^Idgcrin  Appellandri/  contra  tic  0tatt 
Dvofenfclt/  JScflagter  Appellarin , A.  i7'59.  ten 
15. Martii  rellituiiu  in  integrum,  contra  lapfum 
fttalium,  ex  officio  in  Dicaltcno  fada.  Simili- 
ter contra  Japfum  termini  probatorii,  coram  Di- 
cafterio,  reHitutio  in  integrum  reae  petitur, 
prout  ibidem  in  califa  Appellationis  bOU  fcotl^ 
terg/  Seremini  jfoaffen/  & Confs.  .SIdgcrn  Ap- 
pellantcn , contra  3crg  ^gjfucrn/ 

flagten  Appellaten  / A.  1700.  ten  n.Septembr. 
&Anno  1716.  ten  30.  Apnl  in  caufa  Appellatio- 
nis bon  ^urtlingen , Slnton  ^atiffmann/  & ConfT. 
miter  5lnnnm  5D?ullcrin/  fadum , & pnori  cafu 
conctffa , poHeriori  vero  denegata  fu  t,  No.  776. 
& 1 1 5 1 , Et  in  fententia  feparara  reftitutio  con- 
tra lapfum  terminum  probatorium  itidem  con. 
ceffa  A.  1701.  & A.  168  j.  dcrepaia  No.  372.  8c 
8ig.  confer,  rap.  13.  y.  4.  U(  autem  minoribus 
utriusque  fexus  in  retrad^u  concedi  queat,  re- 
quTitur,  ut  folcnma  rctradi'S  « bfervata  fint, 
juxta  VC^ibclium  de  controQ  nnlitr.  tap.  3.  y.  8. 
nnm,  2if,  ^ siC»  ubi  tellatui  quod  in  duabus 
Ou  o j caulis 
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caufis  Appellationum,  ubi  folennia  in  retrahen- 
do non  obfervata , reftitutio  in  integrum  mino- 
ribus in  Dicafterio  fuerit  denegata , nempe  m 
caufis  Appellationum  bon  An,  »6jo. 

unb  bpn  ©iofnbbcff/  An.  i6|o.  ben  7.  Jumi, 
quamvis  alias  minoribus  contra  laplum  anni  Sc 
diei  reftitutio  in  integrum  intra  annum  & diem 
non*denegetur  Befold.  ad  ]ms  Proviac.  IVUrtemb. 
Part.  2.  tb.  82.  D.  D.  Frommann  de  Jnre  retraim 
mirternb.  cap.fin.  §.  too.  ita  ut  etiam  majoribus 
ob  individuitatem  profit , B.  Harpplecht  w Con^. 
jiov.  IO.  tmitt.  ifo.  ^ ifii.  Lauterbach  /.  ip.  ae 
mia.  2f.  ana.  Fleifchcr  Difp.  de  mia.  rejlitnt.  m 
itttepr.  litis  coafortibus  majoribus  proficua,  fct  in 
genere  contra  lapfum  terminorum  Referiptum 
Ducale  de  A.  1 7J9-  * «•  O6\obr.  § p.  mino- 

ribus & univerfitatibus  reftitutionem  in  inte- 
grum indulgct , falva  tamen  poena  & regreflu 
contra  negligenics.  Rcftc  vero  mulieribus , ob 
folum  fexum,  denegatur  Carpzov.  P.2.  coali,  if. 
def.  Por.sj.  Mevius  Part.i.  dec.  133.  prout  in  cau- 
fa  Appellationis  bon  ^itnbac^,  in  Dicafterio  ju- 
dicatum Befold.  ad  Jus  Proviac.  If^Urtemb.Part.  2, 
tb.149.  Wibeliu8iecowtraS.mn»cr, 

C. 3.  §.8^.  Itum.  217.  cumftqq.  Lyncker 

D.  Harpprecht  de  reauatiat.  aequius  coajug.  §.  pr. 
133.  & ^46.  DifTentit  Mevius  h.i.  dec.  ai#.  ubi  ob 
ignorantiam  contra  lapfum  fatalium  reftitutio- 
nem admittit.  Neque  fola  rufticitas  ad  rellitu- 
tionem  in  integrum  permittendam  fufficit » irti 
judicatum  in  No.  401.  Dn.i  Wcrnher  p.  1. 
Quamvis  interdum  quoad  contumaciam  & ubi 
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de  damno  vitando  agitur , non  plane  rejiciatur, 
D.  Harpprecht  f^ol.  ?•  Conf.  42.  num.  20.  In  genere 
notandum , quod  Izfio  ad  reflitutionem  inte* 
grum  concedendam,  cum  aliis  requifitis,  necef> 
faria  fit , Do^lores  ad  Ut.  de  reftittit.  in  integrum» 
Noftra  Dijp,  de  rejUtut.  reftitut.  in  integr,  1 j feqq, 
hinc  fi  in  appellatione  nullum  gravamen  adfit 
V.  gr.  a delato  juramento  judiciali  ab  eo,  cui  de- 
latum,  & cui  per  interlocutoriam  idinjunilum, 
refUtutio  in  integrum  incidenter  petatur , bene  ' 
denegatur,  prout  A.  1747.  l)cn  i6.Septcmbr.hoc 
principium  venditatum. 

§.  II. 

■ An  vero,  contra  fentenriam  Dlcaflerialem j 
elapfo,  verbi  gratia  , tempore  trium  menfum  , 
revifioni  pneflituto,  t.t.  lod.Ji.  adverjus  rem  jn* 
dicat.  reflitHt.  poflul.  ibique  Brunnemaim.  Dn.  D. 
K4ajer  in  Difp,  de  reftitut.  in  integrum  adverjus  rem 
judicat,  cap.  i.  tb,  t . reAitutio  ex  caufa  in  jute  fun> 
data , eaque  evidenti  v.  gr.  ob  noviter  reperta 
inllrutrenta  publica  Dn  D.  Harpprecht.  in  Con* 
fil.  70.  B.  373.  cumfeqq.  D.  Laute  rbach  in  ColUg, 
tbeoret.  praBteo  §.  3f.  ^ 26.  ad  tit.  pandeS,  de  ri 
judicata  D.Majer  ia  rrt.  Difp.  c.  2.  tb,  3.  locum  ha- 
beat , de  eo  non  fatis  conflare  , fed  aliquando , 
coram  Inclyto  hoc  Judicio  , cui  infe  interfuerit, 
hoc  firuflra  fuifle  tentatum , teflatur  D.  Majet 
c.  4.  tb.  3.  did.  di{p.  Si  tamen  veritatem  fateri  li- 
cet , credimus  veriorem  fententiam , quod  hoc 
quoque  in  cafu  jurisdidio  DicaAerii  fummi  fun- 
da» 
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nova  in  rcvjfione  non  admittamur,  tap.  24  lic- 
quelxfi,  ad  nova  deducenda,  remedio  deflitu^ 
ti  forent.  Proftat  huc  faciens  praejudicium  in 
-caufa  Appellationis  Don  9?i'irtiiigcn  , jJt*if(ten 
3ol)ann  ®coroi  ^uljncrn , iRliigern  Appeii.mtcii 
elnc^?  fobiinn  0fm9crii  unt)  Confortet)/ 
SBcfliigtcn  Appellaten  miOcrn  ^l)cil£t,  A.  1704. 
Dcn  $ Febr.  ubi  rediiutio  in  integrum  conceffa 
contra  interlocutoriam,  eamque  devolutoriatn 
A.  1701.  ben  »8.  Novembr,  in  Dicarterio  latam, 
& probatio  decreta,  & detnde  A.  1704.  ten  ). 
Martii  non  devolutoria  lata,  refervata  dedudlio- 
ne  nullitatum  No.  811.  8f}.&  888.  apud  Hx- 
berlin.  a devolutoria  enim  fententia  provocatio, 
nem  haud  denegant  Ruginellus  </e  apptUat.  (.7, 
c,  3.  n.  64.  Scaccia  de  apptUat,  Qtftft.  ly,  n,  106.  ^ 

/•  32* 

§.  I». 

similiter  in  caufa  Implorationis  ?(lt  (Jotirab 
^emplfcn  ju  Sbljoufcn,  ^Bilbbcrger^^mbttt/ JNt. 
c<jntra  bcneticommunen  juSbifunb 
fen,  JT.  reditutio  in  integrum  A.  1713.  beti  *7, 
April.  contra  fententiam  Dtcaderialem  confirma* 
toriam  Anno  1721.  beti  12.  Septembr.  latam  D. 
Schweder  in  Di^p.  de  appropriat.  fenii  cap.3.  /.  7. 
petita,  fedA.  1723.  beti  27.  April  denegata  f^uit, 
cum  poena  io.fioren.6c  reditunone  expenfarum 
a 12.  fl.  8 kr.  emus  fententix  tenor  legi  poted 
in  meo  Confil-  Tub.  6f.  i^ol.  8.  a.  87,  ubi  tamen 
prxcedenti  n>  $6.  modus  procedendi  addu6Ius, 
Ppp  cum  ' 
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cum  nulli  jufts  caufi  rdluutioncni  in  integrum 
fundantes  adfuerint.  Econtra  A.  17^7. 
Septembr.  in  tcr  Implorationg^^^nc^icter^tabt 
©tuttgarbt/  contra  ^acbiirom  ^perrn  JKittmci^ 
flcr^  Martin»  0)ClbCib , JT.  relluutio  in  inte- 
grum contra  fententiam  dicaftcrialem  definiti- 
vam permifla,  ex  fequentibus  rationibus,  quia 
civitates  gaudent  hoc  benefic  o Rardili  D\f^.  de 
rtftit.  in  intrgr,  Hn'verf.  tb.  3.  ^ 17.  Lauterbach 
Di^-  de  Sjndic.  tb.  Hg.  etiam  contra  negligcntiam 
adminiflratorum  & Senatus  Bardtli  tb.6.  D.  Ma- 
jer  in  Di(p.  de  reftitnt.  in  iategr.  contra  rem  jMiic, 
tap.  7.  tb.  3.  Infupcr  aderant  novi  telles  & nova 
documenta , ita  ut  examen  teilium  ad  perpe- 
tuam rei  memoriam  conccfT.-m  abfolutum  fue- 
rit; Isfio  denique  ex  probatione  judicialiter  de- 
creta , fed  omifla  fatis  apparuit  Bardili  tb.  17. 
Lauterbach  Exerc.  12.  conci,  for.  8.  Et  quamvis 
reftitutio  in  integrum  in  fubfidium  demum,  fi 
(yndicus  haud  folvendo,  regulariter  concedi  fo- 
leat,  Lauterbach  Di^p.  de  fynd.  tb.  93.  tamen  fi 
contra  diverlas  perfonas  hic  duo  remedia  com- 
petant, vel  refiitutio  in  integrum  pinguior  fit, 
bene  cum  ordinario  remcdio  a<5\ionis  v.gr.  man- 
dati, fubfidiaria  refiitutio  in  integrum  concur- 
rere potefi,  Bardili  th,  12.  Lauterbach  /.  8.  de  re- 
ftitMt,  in  inte^r.  ^ §.  20.  de  anSorit.  M.  uti  in  mi- 
noribus juns  efi,  qui  a£lione  tuteli  contra  tu- 
torem agere,  vel  refiitutionem  in  integrum  pe- 
tere poliunt,  Mevius  p.  7.  dtc,  286.  fecus  efi  in 
aiajorennibus,  juxta  §.  1.  ^ cap.  8.  /.  21.  univer- 
fitates  autem  utuntur  jure  minorum , Berlich 
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*lec.2i6.  ^ 21X.  Gail.  lib.3.ol>f.  36.  neque  tacen- 
dum, quod  Syndicus  pro  non  folvendo  ad  hunc 
effedum  habitus  fuit.  Proceffus  ita  adornandus, 
ut  pofl  legitimationem,  Fa£\um  cum  rubrica, 
proponatur  vel  potius  breviter  reproducatur  & 
prziegatur,  cum  jam  antea  ad  calamum  di£la- 
^um  Fuerit,  & deinde  fubjungendz  rationes  pe-  ' 
tendi  reflitutionem  in  integrum, cum  petito. 

in  btm  borigen^tanh/tporin# 
nen  fiegetvefen/  cl)c  unb  bcbof  biefe  0ac^>e  bcm 
gurfil.  Foofgcricbt  borgetrngen  morben , iu  fc^en, 
unbbic  ^aiipt#^nnblung  bon  6.ju6.^odKn 
JU  bcrabfcbi<t>cn.  Sub  Impior.  JT.  itidem  legiti- 
mationem & Fa6Ium,  cum  rubrica  reproducit, 
& rationes  adducit , cur  reflitutio  in  integrum 
deneganda  (it , & contraria  argumenta  refi  t.it , 
annexa  petitione  : ©ic  0tabt  mit  (l)rem  RelH- 
tutionfi  * ®cfucl^  abiuroeifen , unb  bic  Urtljel  ju 
exequiren  / deinde  brevibus  replicx  & duplicx 
offeruntur,  cum  lubmiflione.  In  caufahaefen- 
'tentia  hujus  tenoris  e(I  lata  Anno  1723.-  ben  27. 
April.  3n  bCC  Implorationi#  0OCb<  jmtfl^cn  g<# 
mcinet  0tabt  0tu(fgarb(/  implorantcn  tinei, 
fobonn  55drbnro  Martini,  bertbittlfatcJKittmeij^fcf 
rin  nllbO/  mit33ebfldnb  il)rei.i^ofgcri^tlid>#bct# 
orbncrcn^ricgi/QJbgten/  3ob. Martini,  gurflH. 
Laqucycn  / Implorantcn  onbcrn  ^bctli ; i(l 
mit  allctn  Surbringen  nac^  iu9\ccburfannt/  bof 
'hic  Implorantifd)C  0tabt  n>ibcr  bie  ben  18.  Jan. 
A.  1726;  ouigcfdlltc  .?)ofgeric^)tlid[>e  Urtbel  in  aU 
ten  0tanb/  morinnen  fic  jut  Appeiia- 

tion  gcibcfcn  / biemit  cingefebt  / unb  reditunt , 
Pppa'  fpbanti 
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P£ 

foDann  biefc0ad)c.  leDoc^  mit  ?ibrcbneit»ung  aU 
Ur  ‘^citl(\ufftigfclt , unt>  blo§  Die  5(bbanMung 
bercn  ju  Dcc  i;)anpt  # 0od)C  prsciPc  gcbbtigm 
novorum  Aipplendorum  In  0dbrifften  ju  Ocr^» 
banblcn , toon  4.  iu  4. 2Coct)<n  Pcrobfcbiebet  fepn 
foHe.  Tandem  A.  17*9*  &Cn  X7*  Maji  abfoluto- 
na  & prioris  fenientiae  conlirmatoria  cuna  con^ 
' demnatione  in  expenfas  lata  cft. 

Dc  catcro  vero , quod  Dicaflerium,  contra 
fententiam  prioris  inllantiz,  reHitutionem  in  in- 
tegrum minime  concedere  queat,  (i  illa  princi- 
paliter petatur , ex  eo  verius  judicamus,  quod 
Dicafterium  fummum,  non  nifi  incaufis  appel- 
lationum, nullitatis  & remillionum,  ordinariam 
habeat  jurisdiclionem.  Cum  igitur  ex  hilce 
capitibus , caufa  ad  Dicanerium  non  devoluta 
Iit,  neque  petitio  reftitutionis  in  integrum  per 
fe  fundet  jurisdidlionem  Superioris  in  Judicio, 
quod  appellationibus  maxime  dicatum  cA,  ideo, 
ob  deficientem  junsdidlionem , contra  fenten- 
tiam prioris  infiantiz  minime  inDicafierio,  fed 
in  inferioribus  judiciis  principaliter  reAitutio  in 
integrum  peti  debet,  cum  enim  limitata  fit  ejus 
jurisdi^io  1 neque  ilia  fundetur,  nifi  per  pro- 
vocationem &c.  ideo,  quz  fine  provocatione 
petuntur,  recipi  non  debent,  prout  bene  deci- 
dit Mevius  in  Part,  2,  dtc.  tf2.  Stryk.  sd  prax.  /0- 
rea/.  eap.  23.  $•  32, 
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§.  V. 

Formula  cx  Jure  Camerali  defumi  & ad  Di- 
caflerium  facile  applicari  polTunt , prout  talei 
exhibet  Blumius  D.  Hofmannus  in  Snpp/icat.  Ca- 
meral.tit.jp.^  23.  PctitOm  autem,  (i  principa- 
liter imploratur  reflitutio  in  integrum , ita  for* 
mari  poteft : Unb  mcilctl  nun  btc^g  Sun  mi  Tri- 
bunalis Appellationum  Jurisdittion  fn 

bicfcm  ^cr^ocjtbum , fomobl  bcncn  gcmciV 
ncn  unb  Camera  1- Oiccbten,  nl«  befng  bcr^od)# 
5iir0l.  ^urtembcrgifcbcn  ^bofgericbt^  ^f^rbmmg 
Part.3.tit.  I.  f.  i.  ibi:  Unb  n>ii^  bcmfclbcn  cm# 
■^rnglg/  fe?  Part.  I.tit.s.  fol.  23.  Jus  Prov.  Wfirr. 
Part.i.tit.  i^.pag,  pt.  bcflentJ  gcgrunbct  i|J ; nucb 
‘ex  Capite  noviter  repertorum  inftrumcntorum , 
•■blc  reflituiio  in  integrum  , ouffcr  Ollcm  (^trttt/ 
)ujlcI)Ct/  fi  fententia  contra  utilitatem  Reipublicc 
vcl  commodum  publicum,  vel  pupillorum,  mi- 
norum & piarum  caufarum  lata  fit,  L.  3f.  de  re 
judicat.  L.  4.  Co^.  ibidem.  L.  3,  Cod.  de  jnr.  teipnbl, 
gclanget  bnnn  nn  0ict  (^noben  Excel- 
Icniien , 3petrlicf)fdtcn  unb  ®rp§gimficn  / bnd 
untcrtbdnig  * gcijorfamfi  # rec^tlicbc  53ittcn , 0fc 
gerul)en  in^naben,  bcp  biefer  bcr@(ubcnmnl)f' 
bflfften  SScfdjnffenbeit  unb  Motiven , implorantcn 
bicfec  Urfncbcn  mcgcn/  vel  ex  claufula  generali  & 
faliitari , li  qua  julla  caufa  mihi  efie  videbitur, 
miber  bic  ben  4,  Martii  An.  1718.  aupgcfprDc^ietic 
. Urtbfl/  ex  noDili  judicis  efficio,  in  integrum  ju 

reiliiuifcn , ^unb  mittdfl  berfelbcn  fotljane  Urtbcl 
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aufjul)eben , unb  bingeaen  il>n  t>on  bcr  tvibct  il>n 
ange)lrcngtcn  5\lagc  in  ®nat)cn  .^odb  i»  uiit>  , 

gonj^en  iu  entbinbcn  unb  lo§  ju  jeblcn , idque  fub 
refufione  omnium  cxpenfcrura  , damnorum  ac 
iniereffc.  J^ieriibet  obct  wic  fonjicn  fiirtraglic^ 
unb  beffec  dc  jure  & Hylo  hujus  fummi  Tribuna- 
lis bi^tte  fbllcn,  fonncn  obec  mogen  gcbcttcn  mx* 
ben,  !5)ero4)i>lK^  5ln)bt,  pro  benigna 

juris  8c  juditix  adminiflrationc  , omni  meliori 
‘ modo,  humillime  & enixilTime  implorirenb  unb 
(inniffcnb.  Altera  pars  breviter  petere  potefl: 
b(mnSuec®nabcn  ic.  in  ollcrUntcrtbd# 
nigPcit  erfuebet  n>crben , S)lcfelbe  in  ©nnbm 
4)i>d[)#unb  ®ro§gun)Jig  ju  gerubctt/  Imploraten 
bep  feinet  gerecblcn  0acbe  unb  bet  ben  4.  Martii 
A.  1718.  ergongenen  llrtbd/  ivibc?  nUe^  be(  ®e- 
. gentbcH^  miberrccbtlitbe^  JBcgInncn  , nid)t  nut 
ftdflFtigfl  §u  febuben  unb  ju  b^nbbnben , fonbem 
<iucb  bi^  cx  adverfo  gcbcttenc  rellitutionem  in 
integrum  abiufcblagcn  / unb  jugleit^  ibni/  megen 
fbtbanenfrcbclmutbigcn®efu(b^/  mit  einct  Fifca- 
Jifdbcn  ©rtnffe  unb  SOibembfung  oIIctUnPo|}cn/ 
obnnad>Id§ig  anjufeben  unb  bntein  ju  bcrfdllen, 
fludb  bic  Exeeution  unb  n>o^  fonjlcn  ju  enhlicbif 
«nb  gcunblicbcc  Slbbclffung,  biefet  longtbubrigcn 
Procefs-  @acbe  nt>cb  weitec  gcwicben  tnog,  fur# 
berliebp  borjufcbrcn  unb  ju  berfugen.  Defuper  &c. 
Notandum  ulterius,  quodeaufx  principales  re- 
Aitutionum  in  integrum  in  feriptis  tra£lari  fo- 
leant,  uti  declarationes  fententiarum  ita  peti 
debent,  vi  decreti  de  Anno  i7i4>  No.  i6.  apud 
Hcbcrlin  & commendati  itidem  cx  juAa  caufa' 
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debet  juramentum  de  non  frivole  petendo  relti- 
tutionem  in’ integrum  Dn.  a Ludolf  w Prncejf 
Camer  pag.  311.  ^ 312.  Quod  fi  autem  reditutio 
faltem  incidenter  in  caufa  Appellationis  petitur, 
tunc  brevibus  ita  concipi  poteft  formula  : ©oH? ■ 

(c  jetioc^/  mi&ct  Q5erl)o)fcn,  In  benen  Formalien 
Appellationis  ipoS  bcrfel)cn  roorben , ob«  &ec 
Terminus  Probatorius  bcr)}ricf)Cn  ft\)n  ; ©0 
nc  niebt  gcldugnet  tnerben , bcig  in  &cn«n 
S[icd  ten  Ijeilfamlic^  bcrfcf;cn/  bag  ein  9D?inDer^ 
/dl)Ci3C(  obee  (^cmcinbe  contra  lapfum  fatalium 
Appellationis  (vel  termini  probatorii)  tbicber  in 
integrum  rcflituiretmcrbcn  miiflc;  ®nl)Wobann 
Appellant  Sucr  ®nnbcn/  Excellenticn  2c.  untcr^ 
tl)dnig^  angclegentllc^llen  nngerufen  jja^ 
ben  roolle  / eventualiter  il;n  contra  fatalia  (vel 
lapfum  termini  probatorii)  in  integrum  ju  refU-  , 
tuiren  unb  in  borigen  altcn  ©tnnb  ju 
bin  bie  Appcllation,  nW  on  biefe^  *^bcbl6blid;e 
DicalUrium  ernjncbfen/  anjuncbmcn/ (obet  cinen 
ncuen  Terminum  Probatorium  onjufcbcn) 
uber  !Dcro  4bobeg  9Rlcbtec>2fmbt  bcfltn 
unb  injldnbigjl  antuffenb.  Alter  vero  h contra 
legales  exceptiones , cur  denegandum  benefi- 
cium reftitutionis  in  integrum,  afferre  & petere 
potefl;  ©elnngct  bcmnocb  an  Suet  ©naben  jc. 
ba^  untmbdnigc  9\ccbtiicbe  53itttn/  bem  Appel- 
lantcn  , bic  gcbcttcnc  rellitutionem  in  integrum 
borlduflfig  abiufd)Iagcn  /unb  baraufljin  mit  Urtbcl 
ju  erfennen/  bag  biefc  Appellatioifanblcfc^J^o^# ' 
prcigliebe  Tribunal  nid)t  crtbatbfcn  / banncnbero 
niegt  anjunfgmcn  / b« ''Appellant  aucg  benAp- 
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pellaten  aiu  temere  tteciirfad)t«  UnFoftcn  ju  crfc# 
|en  fc^ul&ig  fei^n  folle  : vel  fi  lapfus  termini  pro- 
batori! detenditur : unt)  Die  ^artl)epen  in  Det 
^nupt'0ncf)e  nunmeDro/  wleficD  gebuDcef/  ju 
terfa^Kn  fctiulDig  unD  oerbunDen  feyn  follen. 

§.  VI. 

An  reflitutio  in  integrum  , cum  querela 
nullitatis  in  uno  libello  cumulari  quear  ex  r.  8. 
X.  de  rejlitHt.  in  integr.  affirmat  D.  Schweder  ia 
Di(p-  de  cottcnrfii  ^ eUB,  ntil.  remed.  contra  fen- 
Unt.  in  Saprem,  Imper.  Jndic.  latas  c.  3.  ( 10.  An 
femel  denegata  reflitutione  in  integrum , illa 
/ fzpius  peti  poffit  ? negat  1. 1.  C.  ft  jtpm  reftim. 
in  integr.  Coccejus  ia  Di^.  de  lubrico  £lgt.  th.  60, 
Mevius  p.4.dec,  3^8.  Majer  ia  Dirp.  de  reftitut.  ia 
integr.  contra  fentent.  c.  7.  tb.  3.  Ego  ia  Dec,  334, 
a.  f.  ?jf  d.  & late  Noftra  Difp.  de  reftitut.  reftitut, 
in  integr.  per  totum,  ubi  limitationes  hujus  regulz 
legi  polTunt.  Contra  fententiam  non  devoluto- 
riam  in  eodem  judicio  reffitutionem  in  integrum 
peti  pofle  negant  Lauterbach  /.  23.  de  re  judic. 
Dn.  a Ludolf  in  Procejj.  Camer^  pag.  313.  ubi  ta- 
men limitant,  neque  contra  defertoriam  fenten- 
tiam  illam  rejiciunt,  BIum  inProctjft  Camer.  tit, 
7S.  §•  f.  »•  tit.  f/.  §.  7.  ibique  Bocken  late 
meum  Confil.  num.  27.feqq.  ^1.8*  Denique 
contra  omitfam  plane  appellationem,  reflitutio- 
nem  in  integtum  petendam  volunt , coram 
judice  a quo , contra  omiffionem  vero  introdu- 
flioniS}  aliorumque  fatalium  coram  judice  ad 

quem 
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oucm  benericium  hoc  implur^mdum  e(Te  adi- 
(Iruiint,  Klock.  t.  3.  Conf.  14.  n.  46.  Oddug  de  re* 
ftim.  in  inUgr.  lib.  1.  16.  art  3.  ^ 1^,  D,  Bar- 

dili  in  Difp.  de  rrjlitut.  in  integtnm  nntverjit.  tb.  7, 
Fuit  quoque  A,  »713.  menl.  Jan.  Facultati  Tub. 
cafus  finguiaris  oblatus,  ubi  a Judicio  Stuttgard. 
ad  Judicium  fupexius  Tubingenfe  appellatum, 
ob  fummam  non  appellabilem,  nec  50.  floren. 
afeendentem.  Qui  Judeje  Tub.  non  devoluto- 
riam  ex  reievancibus  rationibus  pronuntiavit 
fententiam , deinde  vero  pars  fuccumbens  reHi- 
tutionem  in  integrum  coram  Judicio  Stuttgard, 
imploravit,  qu*  ipfi  denegata  & pana 
^el  addita  fuit, 

§.  VII. 

t , 

Et  h*c  dixilTe  fufficiat  dc  Procc/Tu  Dlcarte- 
riali.  Cum  autem  omnia  judicia  non  hominis 
fcd  DEI  fint,  Deut.  I.  verf.  17.  a.  Paralip.  XIX, 
verf,  6,  hineque  ipli  Judices  Dii  quoque  audiant 
Exod.  XXII.  verf.  28.  Pfalm.  XXCII-  i.  Cafpar, 
^legler.  in  Dicajl.  five  de  }H.jiiMm  officio  ^ dehS, 
in  Dijjert.  prnlim.  §.  f.  ideo  ab  omnibus  Judicibus 
pon  lantum  juflitia  incorrupte  & quali  coram 
facie  DEI  adminillranda  ell,  fed  etiam  Advocatis 
valde  commendari  merentur  verba  illa,  quibus 
iititur  Ventura  de  Valentiis  in  partben.  litig.  lib.  al 
cap.  14.  nnm,  20.  ibi : Qni  non  gravdtns  appellat , 
KertMmefl , qnod  aut  gravare  intendit , ant  tempus 
redimere  : non  debet  autem  ejje  appellatio  /ujugiuut 
tavillantium  > Jed  refugium  gravatorum : multi  enim. 
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penJtnte apptlbtione frHHtitMr  aliqua  re,  qui  femper 
iniMlle  pojjtjja.  Et  tta  antidotum  vertitur  in  vene- 
num. Quem  das  mibi  in  tam  crebris  appellationi^ 
bus,  qu&boiiefimt,  qui  refUtuerit  nummum  adver^ 
fario  pro  expenjis  ? Mirum  autem  ejfet , Ji  omnes  ap- 
pellantes  ejfent  jufli , appellati  vero  haberent  Utem 
injuflam.  Omnes  vero,  qui  circa  jullins  admi- 
niflrationem  occupati  funt , rem  fuam  ferio  & 
ita  agere  debent,  ut  DEO  rationes  exa£^as  ret^ 
dere,  & in  die  extremi  Judicii,  aqua  omnis 
appellatio,  revifio,  redudtio  ad  arbitrium  boni 
viri,  refbtutio  in  integrum,  nullitatis  dedu£lio, 
leuteratio  & quodcunque  tandem  remedium 
Juris  fit , denegatur , fententiam  viftncem » 
Matth.  cap.  3^.  didlatam  expeilarc  polfit : venite 
benedidli  patris  mei,  pofiidete  paratum  vobis 
regnum  a conftitutione  mundi.  Et  hoc  eft, 
quod  omnibus  optamus  enixe,  6t,  utvoticom-„ 
potes  fiamus , precibus  egregiis  Camdii  Borelli 
in  Summa  Dec.  umverf.  tom.a.  tit.  33.  deappelL  nunu 
140S,  p.311.  concludimus;  quz  ita  lonant: 

Domine  DEUS  omnipotens  Pater  rono 
tuam  clementiam,  ut,  quoad  omnem  hanc  ‘vi- 
tam bene  peragendam,  me  dijponas  , animam 
meam  cujlodias,  corpus  meum  regas  ^ pro- 
tegas, mentem  erigas, mores  componas,  aiius 
probes,  cogitationes  fandas  inflituas , prjcte- 
terita  mala  kS  peccata  indulqeas , pr^fentia 
emendes,  futura  modereris , hfitam  bonejiam 
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^ cafiam  mihi  Iribuas , fidem  y fpem  ^ cba~ 
ritatem  mihi  prajies  , articulos  fidei  firmiter 
credere  praecepta  leois  objernjare  me  fa- 
cias, fetijus  corporis  met  regas , ^ protegas, 
^ a peccatis  mortalibus  me  jemper  liberes  ^ 
defendas.  Hanc  orationem  in  his  Jcriptis 
yflajeJIatiTu£  humiliter  profero,  quamfin- 
gulis  diebus  , horis  atque  momentis , fatiam 
efje  pro  me  rogo  ^ protejior,  ut poft  excef- 
jum  'viu  mesi  jemper  fattam  pro  me  fupplex 
oro  , ut  illam  admittas,  & Alajeftatm 
Juam  a me  ultra  omnia  mundi  ^ perfonas 
amari  permittas , per  Domirmm  noftrum  1E-> 
SUyfl  CHKlSTUyfl  Filium  tuum,  cum 
quo  ^i^is  ^ regnas  cum  Spiritu  SanHo  per 
infinita  jecuJa  jeculorum , Amen.  Cui, 
Sacro  SandcE  Trinitati  fit  Laus 
Honor  & Gloria. 
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Nonnullorum  Refcriptorum  D\x\ 
calium , quae  poft  Annum  M D C C X X." 
emanarunt  & jus  novum  Wurrcmbcrgicum 
Provinciale  & cumprimis  procefllim  explica- 
runt & declararunt ; adje£l:is  novts  for- 
mis procuratoriis. 

SPECIFICATIO.  ' 

Kum«  I.  Rercriptum  Ducale  de  dato  t6.  Se- 
ptembr.  1711.  de  praslatione  col- 
kitons  cenfus , £c!)Cn#unb  ®ulk 
^rdgcr^/  ratione  cenruum  agit. 

■ IL  - de  An.  1 7*^.  bcn  8,  Oecembr.  ra- 
tione retorfionis  «rga  forenfes, 
circa  fuccedionem  & jus  dctra^ui 
dirponit. 

- in.  - de  A.  1727.  ben  28.  Maji  de  Con- 

cedione  non  nifi  trium  dilationum 
ad  probandum , abrogato  J.  P.  "W, 
p.  I.  tic.  42. 

- IV,  • de  A.  1728.  bin  2g.Jan.de  inhibita 

provocatione  ad  judicia  extranea 
. : Num.V, 
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Num.  V.  Refcriptum  Ducale  de  A.  tyfS.  bett 
19.  Martii  dc  praelatione  hypo- 
. thecae  public* , legalis  & quafi 

publicae  conceptum. 

VI.  - de  A.  1719.  Jicn  29  Maji  Retrarius 
inter  parentes  & liberos,  & pro- 
tcr  perfonales  praeflationes  ceflar, 
& dc  depolitione  legali  pecunix. 

- VII.  - de  A.  17)9.  ben  2i.OiIobr.de 

terminis  ad  agendum  & proban- 
dum, cumprimis  de  contumacia 
difponit. 

* VIII.  - de  A.  1740.  ben  jo.  Jan.  introdu" 

£iio  novarum  formarum  procu- 
rator continet. 

• IX.  • de  A.  t74o>  la.Martii  expli» 

cat4;)ofg«i(^tS«»Orbnun9/  p,  x. 
tir.  1 1.  §.  7.  & J.  P.  W.  p.  I.  tit. 
59.  § abcrbDn@0(^«n  IC.  ac  re- 
quirit regulariter  fummam  50. 
floren.  in  rebus  immobilibus. 

- X.  - de  An.  1740.  bcn  x8.  Septembr, 

confirmat  J.  P.  W.  p.x.tit.  16. 

J.  tt)it  bcrotbnen  aud^ic. 
f XI.  - .de  An.  1741.  bcn  6.  Jun.  varios 
defeilus  notat , ratione  confe- 
dlionis  Aflorum. 

- XII*  - de  A.  1741.  bcn  6.  Jun.  explicat 

& conciliat  J.  P.  W.  p.  i.  tit.  75, 
§.  goIgcnbtJfbUcn  tc.  &p.  x.tit.8. 
§.  ©0  bann  jc. 

Qjiq  J 
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Num.  Xin.  RefcriptumDucale  deA.  i74^-.t»en 
I).  Decembr,  dc  prslationc 
expenfarum  criminalium  & 
inquifitionalium  agit. 

• XIV.  - Appellantifc^C^  Mandatum  pro- 
curatorium. 

- XV.  - Appellatif^f^  Mandatum  Pro- 

curatorium. 

\ 

, XVI.  - Appellanrifc^g  Mandatum  pro- 
curatorium, in  Commun>0o^ 
(^<n. 

- XVIL  • Appellatifd^etf  Mandatum  pro- 

curatorium, in  Commun 

c^en. 

fi  XVIII.  - Mandatum  procuratorium  in 
Remiflion^/^Cld^rn. 

- XIX.  - Mandatum  Procuratorium  lier 

Communen , in  Rcmiffiong/ 

' 0ac|?cn. 
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Nro.  I. 

^)Odbflic(lf.  Refcript  t)0rtt  i6,  Scpt. 

1722.  l»ic Cehcn ; unD 1 rfiq» re, 
tregcn  Decbepbenen  8euren 

bigen  ©ulten,  in  bie  erflc  €la§  bep  ®antl;# 
Proceffen  }u  fe^cn. 

C^X5n  ©nnben, 

8US)^3®/  *?)cr^09  in  2Curtcmb«tg 
•—  unb^ccf/  2C.  J5)cc9v6mifc5^^flbr‘  ?0?as' 
leflAt/  bc«  J^cil.9i6mird)cn9Rcicb^,  unbbcgfob^ 
Ucb^^^cbwdbifcbcn  Srapfeg  General  5e(b*  Mate- 
chali , nu(()  X^briflcc , ri>n)Dl)l  uber  cin  ^npferl. 
Dragoner-  cil^  audb  ©cbwabifcb.  €rap§  ? 2^<U>* 
ment  jti  :c.  Unfern  ®cu§  jupor,  fiebe 
®ctrcuc ! ^cninft^  bifbcro  bep  pptfnllcnben 
©antb^  ProcelTen^icfcr  Jinflanb  fieb  fa)}  bcflan^ 
bifl  ercignet/  ba§  Sic  ^rdijcrc  uber  Unfere  ^rb^ 
jeben  unb  *S)of;»®atcp  ficf)  nici;t  5^amcn^  Unferer 

bccbcn 


Digitized  by  Google 


A P P E ^ n I X. 

bcc^eIl  A-ur|il.  dammcrn , .^dlcrcpcti  iinD 
tvaltuncjen  Io  Dic  QJantl)  cinlaljcn/  ronDcrnwann 
.cg  init  cin^oDcr  Dem  anDcrn  non  ibren  S0?it#  Cen- 
fitcn  oDcr  ®ult'?cutei] , iT)cld)c  in  ^cjaDluns  II)# 
rcr  (tcbuljrcnDcn  Portionen  nnD  0)ult#  5(ntl)clien 
famnfcdig  jicmcfcn/  jum©iintl)  fommct/fbtbanc 
@ult#2(u»jknD  geforDert , unD  Dabero  Dic  i?cage 
frf)on  nldfdltig  norgefommen ; Ob  folcf)cn  JatliJ 
Dic^riigcre  mit  lljccr  SorDctung,  al3Cincr.foerc# 
fcf)a|ftb#®a<bc  / in  Dic  crjie  Uafs,  oDcr  abcc/ 
rocilcn  Der  55cambtc  flcb  pure  em  ten  v^rdgcr  nu 
biiltcn  l)at/  Diefer  nncb/frflfftreincb^erfpru1)«5/ 
Dic  oollige  Oiult  ol)nc  elnigcn  5(b’ong  auf  Den 
$a|Un  ju  lieffern  fd)ulDig  i)t/  unD  Daooc  rcfpon- 
- fabel  fcpn  mu§/  beo  fold)cn  ©ult#5nrDcrungen 
Privati  In  Dic  Clafs  locitet  merDcn  fol# 
kn  ? nub  Diefer  Urladje  nudb  bon  tl)dl6  Confu- 
Icntcn  mebcma()lcn  ganb  diirerente  Locationes 
on  DiCvPianDgcgcbcn#  unD  alfofcinc  Uniformitat 
bicruntee  beobad)tct  morDcn  ; mollcn  9l6ir/ 
per  modum  Sandionis  Pragmaticae,  ju  Praeveni- 
rung  nUec  funftigcn  Confufioncti/  in  Dcrgleicben 
^lillcn , l)icmit  gndDigfl  ocrorDnet  I)abcn  / Da§ 
Dcrgleid)cn  8d)cn  # unD  C^ult#^rngerc  bep  nprfok 
IcnDcn  (Mmitbcn , ratione  Dercn  an  ll)rc  obaerirte 
mit®ult#8cuten  ju  forDcrn  bobcnDcn  @ult#$(uS# 
(IdnDcn/  Damit  felbige  nld)t  unfd>ulDig  bieruntee 
ju  ©cbaDcn  Fommen,  binFunjfrig  glcid)  Dem  Fifco 
lelbjkn,  in  Pnmam  Claflem  locitet  #aucb  Dorauf 
beo  allen  ^ergantbungen  ijeDe^mablcn  refledli- 
ret#  unD  ju  Dem&iDe  o6n  Denen  03antb#5Kicbtern 
Denen  gebtauebcnDen  Confulemen  / oon  Diefec 
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II" 

Unferer  ©ndbigfTeii  QJewrbnung,  }u  35e<>bebal# 
tung  bet  ©kicbb^it  pronunciando  (n>ic  ^ir 
ttn  Unfete  Juriften^Faculrdt  allberelrt  ba($  notbige 
bierunrtc  rcfcribirct  bdben)  bic  beb6rig< 
wgebcn  rocrben  foUc.  ™i(be  Unfere  gndbtgjte 
^crorbnung  bu  b«  ^ogt  N.N.  in  bem  bit  gniU 
bigt^  onpertraiuen  0inbt  unb  2lmbt  N.  N.  bi* 
bbrig  }u  publicirrn/  unb  ba§  bnrnacb  bep  bor^ 
fwnmcnben  ^ergantbungen  jcbeumablen  gjfpro^ 
(?><n  nxrbe,  gennue  Obftcb  ju  tragen  buf>.  2tn 
bcme  gcfcbiebct  Unfct  '2i5ill  unb  9)?cpnung , unb 
^ic  bcrbteiben  @udb  in  ® naben  gemogen.  @tutti« 
gntt  b«n  i6.  Scptembr.  1722. 

£x  fpeciali  Refolutione  Sereniilimi 
Domini  Ducis* 

Nro.  II. 

Rcfcript l)Dltl  8*  Deccmbr.  A.  1725. 

ba§  bad  Jus  retorfionis  tn  ®rbrc6flfeb: 
unb  Succeflion^/^dDcn  flnftbnbcn 
foue. 

dg!>On  ®nabcn  , S55€9i^2I9v!5) 

^ £U:5)^3®/  -?)etjog  m *255urt<mb<rg  unb 
^ecfic.  8Kbc®etrcuc!  ^ir  bnb<n  berjcbiei» 
bentlicb  bcrnebmen  tnuffcn/  geflaOtcn  in 
tbeil^  an  Unfer  .^er^grbum  angtdnbenben  San^ 
ben/  ou(b  anbern  iRei(^<fProvinbien,  in  ^xbf 
ftbaffis  f Smilen  in  piele  ^eg<  ju  Favor  bct|£in^ 
gefejfcnen  bon  benen  gctncinen  ui^ten  abg<gan^ 
grn  iverbc ; ®l<i(btbie  nun  cinc^ 

Rft  • umet 
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unter  Utifcrn  Untcrtbanen  fcin  gcrin^cr  0d)a6en 
jU9<n)fld)fen,  un£i  folct^efid)  in  nnt)crn  gonben, 
0tdDtcn  unb  geri^tcn,  »on  &cnen  i^nen  nn$</ 
faUcnen  (?cl)frf)afltcn,  exdudirt  fcl}en  muffen,  meU 
(^e  febod)  in  Dergleic^cn  ^^dllcn  nod)  bcnen  gemet# 
nen  nni)  UnfernCan6#9ficd:)ten5(u^ldnt>ifd;ennb# 
gefolgt  morDcU/  nniiem  tl>cilg  ee  ober  nicbt  unbiU 
li4)  / ba§  man  miber  foldf>e  Oemr,  per  Modum 
Rctorfionis,  ein  glcid>e^  9^ve(bt  obfervire,  unbein# 
fubr< ! 5^1^  mollcn  mir  bi^mit  in  jenct  ^rwegurig 
<iuj5  Canb#5ur|ll- unb  J^obeit  pcrorbnct 
baben , ba§  in  ^rbfcbaffiw  unb  Succflions-^-dUen 
gegen  afle  0tdnbc  inn#unb  <tu(Tevb<»lb  9?eicb^/ 
melcben,  ober  beren  Unterthemen  ein  Srbe  in  big# 
feitigem  Jfbcrbogtbum,  fanbcn  unb  unb  3ugeb6/ 
tungen  iufiele,  glcicbermajicn/  mieed  bep  'ibnen 
obfervirt/  ober  burcb  be|onber«5  oorbnnbene  Sta- 
tuta introduciret  morben,  unb  nicbt  anberjl  ge# 
bnlfen  merben  folle.  33cfcblen  bemnacb/  bng  ibr 
biefeti  beborig  ju  Unfercr  Umertbnnen  SCiflen# 
fcbfllft  pubikiren/  unb  bornacb  eud;  a Die  Publi- 
cationis in  judicando  & decdendo  ticbien,  (tucb/ 
»ann  ficb  bergleid>en  Srb#5dll  in  ber  eudb 
bigfl  (inoertrauten  0mbt  unb  2(mt  ergeben  mur# 
be,  foaleicb  untertbdnigj^  bec/chten,  unb 
betJ  ferneren  ©ndbigjlen  ^Scfebl^  gemdrtigt  fepn 
moget/  um  fobann  befinbenben  .'Dingennacbbatf 
meitere  oerfiigen/unb  bcp  biefen  bem  Slbjng  iin/ 
fermorffenen  5?dUen,  bo^  .g)errrd)atjtl.  Imerefle 
beobnebten  ju  f6nnen.  .'Sarangefebiebet  unfec  tc. 
0tuttgarbt/  ben  8.  Decembr.  172^. 

£x  Speciali  Refolutionc  SercnilT  Dn.  Ducis. 

Nro.  III. 
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Nro.  m. 

|)0(l&fitr(U.  Rcfaipt  \>m  is.  Maji, 

A.  2727*  ^a§  nur  Mrcr)  DiUtioncn,  oDcc 
Tcrm  n a 6.<2Boc^cn  bcp^emci§#5ul)^ 
rung  gtgcbcn  wccbcn  foUcn. 

^>On  ®nnben , 

^ , Jper^oci  ju  ^SJurtembcrg  unb 

^ccf  K.  ?iebc  05etrcuc ! ^ir  baben  bi§  bnbero  ( 
migfalligfl  roabmebmm  nu^jfen/  bnf  ju  ni(bt  9^ 
rtnget  ^er^ogcrung  Dcrct  oI>nebiti  guten 
au(5  berer  Unter#®ericb«n  unD  Advocaten  untxr# 

' antirortlicben  Slufjugllcbfcitcn  |n  nicbt  rocnigct 
'iSccnacbtbeiliaung  bc«c  IntereflTcmcn  fafl  un^ 
fhrblic^gema^fen  Civil  Proceifen  imtcr  nnbcrett' 

Die  nnd)  imferct  .ipocbfutfll. 
tuing  bcuen  'JJart^pen  ju  Sinbr  ingung  tbrer  red)t^f 
lid>en  9iotl>burfft  fomobl  / «ucb  Aubrung  be< 
n6tbigen  58cwei§  unb  @egen#^eivei|<2J  geflattetc 
t)jcle  Termine  groffc  ^eranlaffung  geg^cbcn. 
®Ietcf)n>ic  ^ir  nun  Unfercr  Obli«gcnbeit  ju 
erniefcn , jucorberifl  bcn  Q3et)ocbf  bnl)in  ju  ncb<^ 

. mcn,  bamit  cinem  jcben  ted)t  unb  gleidS)  obire  beif 
mlnbejlen  Utntrieb  roieberfabten , unb  Pabep  bef 
ricbtige  unb  fcbleunigc  8au|f  obnpartbepif^r  Jtr* 
ftiz  bef6rberf , anfort  bic  angebracbte  0acben 
obnc  obnndtbige  ^citldutftigfeif  unb  ^Scrjirg  oolt? 
fubret  rocrben  mocbten ; 2116  b^bcn  ^ir  in  bic^ 
fw  ®nnbigften  ©ntegung  oorgebacbte  J^of<©c^ 
ricbt6^>Oebnung  in  bcra  ongejogcncn  Paflfu  babin 
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oug  l'anW  * 5ut|Wi(fcet  3D?ac^>t  unb  ‘78oIlfomnictv 
^itabjudn&etn  cntf4)lojfcn/  ba^Diirinncn  infon^ 
t)€rl>cit  in  t)€m  Pundo  Probationum;  n(l(^^2a§< 
gab  unb  QJorfc^rifft  beg  bencn  (^tdnben  be< 
Dv<ic^^  unb  becen  Judiciis  o^nct^ft-fo  bid  m6g(id^ 
bicruntet  mit  pro  Norma  gefe^tcn  idnawen 
iKeic^d^SIbfc^Ubi^  de  Anno  16^4.  §.  ^o.  mit^ep^ 
bei^altung  jebiKti  betet  ouf  einen  einfa(|ien  Ter- 
fnin  in  Unfecem  unb  Sanben  t>etocb« 

netet  s.^^od^en  bie  4te  Dilation  gdnp(id^  ab^ 
get^anfepn,  l^in^egen  bie  afere  nid^t  anbetjl 
cum  cauf*  c^nitione  bermittcltf  Slnfd^t^ 
unb  liinldngtic^er  ©ariegung  ttigtiaec  Ucfacl^cn 
ert^eilet,  bep  bet  I5)titten  abee  aOe  bieienige  So- 
lennkates  Juris  obferviret  roerben  follen/  n>elcf)e 
bep  gebadptet  4ten  botgcfd^tieben  morben,  unD 
bip  ba^eto  gebrdue^Iicp  gemefen  / unb  moQeit 
bemnacp  ©ndbigfl,  bap  i^r  bi^et  Unferetju  3b# 
fur^ung  betet  ProcciTen  ongefeljenen 
QJetorbnung  bep  Suren  ©eritbten  in  attem  nact)^ 
lommen/  unb  nac^  foic^erSuc^  in  benenjenigeti 
0ad[)en  unb^^orfaden^clten  / roeldiie  bon  innfJe# 
benbem  etflen  ^09  beP  SWonai^d  AuguOia.  c.  an, 
bep  eu(b  ©eric^tlfc^  aiwebracl^t  roerben , bebdtig 
ric^ten,  auc^  ju  bein  cnbe  fold^e  benen  euepun# 
tetgebenen  Advocaten  unb  Procuratoribus  yi 
tet  9Jad^ac()tun9  unb  '35etbaU  bePannt  mac^en ; 
Ubrioeirt  abet  bie  )bra(fli4>e.unb  unflagbare  Ad- 
miniflration  einet  glcit^  butc^ge^enben  Juiliz  ol^# 
ne  aUe  ^^ebenjfSIbficbten  euten  obbnbenben  fo 
tpeuten  9Ucbtet«^^fii(^ten  aemdg,  gleic^  ibr  foU 
(tcP  feinet  Scit  bPt  ©^OneP  (Ric^^tet^etubl 

unb 
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unb  UntJ  }ti  t)«annt)orten  gcDrticfct,  wit  mcbre^» 
rcr  ^DrgfflU,  SCact^tfam^uiib  Unpartl;cylidjf<it/ 
bi§  babero  t)on  etdcben  Unf<rerUnt<r#^®crid);f 
tcn  ni(bt  txfcbeben,  <utb  angclcgtn  (epn  laffcti 
follet.  45icMn  befdbiebet  utifer  cmfKieber  2CIII 
unb  SWepnung.  ^nittgdrbt,  ben  2«.  Maji , Ann» 
1727. 

£x  Speciali  Refolutione  Serenillimi 
Domini  Ducis. 

Nro.  IV, 

Refeript  dc  An.  1728.  bett  28.  Jan. 
(cm^SBfirtem&erqifc^erUtitetthon  txn 

nnbem  / n>iber  bie  ^opferl.  unb  .^bnigl.  Exem- 
tiong/Privilegia , pot  ein  ou^ldnbifdb  @eridf)t^ 
unb  .?)«>f'®<ncbt  ju  9>votl)n)eil  jieben  foDe/ 
bep  0trnf  ^o.  2)?orcf  Ibtbigen 
@o(b</  obee  7200.  fl. 

®SOn  ®Otte<  ®naben^ 

^ ?U!553a>3®  / *C)erbog  ju  2Burtcmbcrg  unb 
SJecf/  jc.  Unfcrn  @ru§  «ipor  / fiebe  ©etreue! 

j»or  in  Unferet  tfurjll.  fnnb^Otbnung 
Tit.  X.  au^btiicflicb  oerbotten,  ba§  fcin  Unter# 
tban  ben  anbetn  fur  einig  nu^ldnbifcb  '^of^obet 
^anb#®eti(bt  Inben  folle,  unb  in  bem  britten  §. 
jebtertnelbten  ^itul^  oerorbnet , ba§,  n>eld}er  ei* 
nenea  anbern  tnit  aut^ldnbifdben  ®ericbten  fur^ 
nebmen  unb  laben  toctbe , berfelbe  ieberjeit  foU 
mit  eioem  groffen  ^rcbcl  bujfcn  folle. 
Si^acbbeme  ti  aber  mit  biefer  pon  Unfem  in 
Rrr  3 ®>Ott 
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C^yOtt  rul)ciiDcn  "JvegimenW^^otfocbent  gcmad)^ 
ten^crorlmung/  ft>  Dici  bte  Pocnahlirung  DcrfeU 
ben  bctritft/  gat  nlcf)t  bi'e  3J?cpnung  gebabt,  alg 
wann  babutc^  bcncn  bcm*S)cr^i>gtbum  2BurtcnK 
berg  m Anms  149^.  unb  1629.  crtbeilten  unb 
conrirmirten  ^avf«(.  unb  ^onigl.  ExermionS^ 
Privi'egiis,  Erafft  bercn  fcincn  2Gurtcttiberglfcb<rt 
Untcrtbanen  bcp  ©ttoff  bunbert  9iJ?afcf  I6tl)lgen 
©olbU/  inbeS  ^cil.  9v6m.9veicb^=^Samer/ 
unb  bcn  onbcrn  l>alben  bencn  ^cr^ogcn  }u 
SBurtembcrg  , S)cco  €rbcn  unb  9^od)fomtmn/ 
unabld^igju  bejablen/  t^oi:  einigau^ldnbifd)  ©e# 
fid^t  ju  jiebcn/  ucrbotKn  i|l,  im  gctingflcn  ctwa« 
derogirt  roocben  n>dre,  obec  bie  VioUtionUnfe/ 
m Privilegiorum  an  Unfetn  Untcrtbancn  gclin>' 
bcc/  oI£  an  anbetn  Comraveniemenv  gc^rafjii 
n>erben  foOte; 

Sllgbdbcn^ir/  ouferlangteS^^adbtic^t/  inafl 
geflaltcn  bie  Provocationes  mit  Proceflen  an  autl^ 
tvdrtigc  ©crid[)tc,  abfonbctUtb  an  batl  ^ovfecl. 
.!^of#©crid)t  ju  9votl)tneil , jc  Idngct  je  gemciner 
n>erben  moDen , Ung  neranlajfct  gefel>cn , bcn  in 
Unfcrcrjurifl.  Canb^^Ocbnuntf  Titulo  X.  bcfinb/ 
(jctjcn  Paffum , fo  t)lei  bic  S8cjTra|fung  ber  Provo- ' 
canten  betriffi,  babin  ju  extendiren/  ba§/  n>ann 
furobin  cinec  Unferet  Untcrtbancn,  um  roaflerfen 
©adb  rd  nucb  fcpn  mbcbtc,  cinen  anbcrn  mit 
ProcelTcnan  bcm^aijfcrl..!&ofr©cricbf  ju3fiotb# 
lucii/  obet  anbcrn  autiiudrtigcn  ©eriebten  uorju# 
labcn  fteb  unterfangen  luurbc,  bcrfdbc,  flatt  bcc 
in  Unferer  i^ur|H.  8anb^  # Orbnung  barauf  gefe^# 
ten  geoffen  JrcucI/  mit  benen  in  ongcfubrtcm 
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^ai)fcr(.  Exemfions  Privilegio  entljciltcncn/  llnS 
unD  Unferm  J^nu§  jufonimenbcn  funffjlg 
5)?nrcf  (6tl)igcn  ©olbeg,  o&er  nncf) 
rung  mir  7200.  angerel)cn/  un^  Dcibev  ju  berotb^ 
nen , ba§  blefe  Unferc  Dcclaranon  nlc^t 

nur  bon  Unfern  Q3eamt<n  ju  /ebcrnKtnngSGiffcn^ 
fcf)(i|ft  bel)6rig  pubheirt,  unb  t>on  3e<t  3<itcn 
(bren  5(mtg/Unt<rgcb(nen  in  frifebe  ®cbnd;tnu6 
gebracbt/  fonbern  aud)  in  nllcn  ©cricbfen  btirmif 
gefprocbcn/  unD  bep  Unferer  Umverliidr  ju  '^u/ 
binqcn  bon  b«  JurirtenifFaciilidt  in  Confulcndo 
& Kefponiiendo  bnmiif  iingctM^cn  ibcrDe  folle. 
$(n  bcm  befebi^bfi  Unfere  SKe^nung.  gubtoigjl^ 
burg/  ben  2g.  Jan.  1728. 

Ex  Speciali  Refolutionc  Screniffimi 
SerenilTioii  Ducis. 

Nro.  V. 

Refeript  de  A.  1736.  ben  19.  Mart. 

cum  Declaratorio  tnwil  3.  Maji  foId)fn 
Sabrg/  ba§  ineEOnfftig  bie  Legal  - Hypothcccn, 
Biicb  benen  publiquen  Conventional  Hypothe- 
cen  )u  febCrt/  fobdon  bie  Hypothecae  qnafi  publi- 
cae & privatae,  flleitbe ^rofft  unb  9!BwrcfHng 
’ temporis  praerogativa 

rangirt  iverben  foOen. 

gPOn  (5^0«eg  ©nnben,  CSTStE 

*C)erbog  ju  SZBurtemberfl  unb  ^^ed, 
®rnf  iu  ^6mpel(K»rt , J^ert  ju  ^epbenbeim,  jc. 
JKittcc  be«  ©ulbenen  ^liefeei ; -Tief 9v6m.  ixabf. 
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9)?rtjcflat,  unD&c«£6bf. 

0(t;n)dbi)(f)<n  Crapft^  General-  Marechall, 
Commanditcnbec  General  in  bem 
0erPicn , unb  Prxfcs  ber  bofelbjllgcn  Admini- 
(iration , aucb  Obtijler  fo  roobl  uber  jtvep  ^ap< 
feci.  ol«i\vep0d)»dbir(t>e  €rap§#9vegimcmer  ju 
lKo§  unb  ic,  gieber  ©etreuet ! f5)cninac^ 
2Bit  Qud  benen  ju  unferer  ^urfll.  Canplep  ein< 
fommenben  ^eri^ten  mi§liebig  )u  er|e|)cn  bdbcn^ 
tva<  gellalten  bic  Q^ecgantl^ungen  bin  unb  n»ie^ 
bec  auf  bem  Panb  fo  gemein  )u  roerben  beginnen/ 
bd§  barburcb  febr  Piele  unb  offt  gaiib  unfcbulblge 
€eut  in  ben  gr?)Ien  0c^oben  gefept  n>ecben/  biet# 
gu  abec  audb  potnebmlitb  bie  Condituirung  bec 
Pielen  Hypothecarum  quafi  publicarum  Odegen^ 

Sieit  gibt/  ali  tvotburcb  mancb  ubier  -^au§baltec 
cine  bbfeOcconomie  long  petjlecfen/  mirbin  feU 
nem  ‘^eben#9)?enf(ben  unb  bem  Publico  0cbaben 
gufiigen  fan  ; Unb  '^ic  nun  foI(bem  immerbin 
ipeiterO  einreiffenben  Malo  gefieucet  / bingegen 
bie  in  unferer  i^rfU.  Panbd^Crbnung  megen  bec 
Unterpfanbil^JBudber  gemaebte  ^erorbnung  bef' 
fer  ol«  bi§bero  befolgt , wiffen  moUeu ; SUO  oer^ 
orbnen  ^ir  biemit , ba§  pon  bem  i.  Jun.  biefeO 
^dbrO  an  bie  Hypoihecx  quafi  publicx,  fo  miC 
coram  notario  & teftibus  ecticbtet  merben/  benen 
Privatis  nicbt  mebr  prxfenrt,  fonbern  nur  untei 
benenfelben  nadb  ber  Prioritdt  ber  3cit  rangict,  bie 
tacitx  vel  legales  hypothecx  dber  immediati 
nacb  benen  Publicis  unb  oor  benen  Privatis  locfrt 
merben  foQen ; ^elt^emnatb  bu  ber  ilSeambre 
biefe  unfere  ^rfU.  Q3erorbnung  beinen  Slmbto^ 

SInge/ 
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8(nacl)6fiflen  beljong  ju  publicitcn,unb  bidbrclbjl . 
in  Sufunfjt  barnacb  iu  ac^tcn  wiffen  tvirfl.  ^n- 
tem  bcfc^iebet  unfet  ctn(lli(^>er  ^iU  unb 
nung.  0tuttgatbt/  ben  ig.Mart.  An.  1736. 

Ex  Speciali  Refolutione. 

Ducale  Reicriptum  declaratorium  DOttt 
9.  Maji  A.  17)6. 

Ubi  haec  formalia  occurrunt : 2(((b  crgel)rt 
fo(cf)C  ^rldutciung  bon  Untl  bol;ln,  bn§  ermclbtc 
hypothecz  quafi  publicx  , fo  coram  Notario  & 
Tcftibus,  obct  oud)  nut  cor^m  tribus  Teftibus 
absque  Notario  t)omiol)len  unb  bot  bem  i.  Junif 
a.c.  ertid^m  tborben/  in  iljm  bi§b«  Qlcid)  ^>cnen 
publicis  gd)abten  Przrogativ  beffdnbig  unb  nuc^ 
nacf)bem  i,  Junii  bcrblelbctt/  unb  nur  bic  bom 
I.  Junii  a.  c.  nn  noviter  conflituirtC  untet  bte  Pri- 
vatos gercc^)ne^  njcrbcn/  unb  mk  bmnfelbai 
rouliwn  fbOcn  / JC,  ic, 

Nro.  VL 

Refeript  Dom  29.  Maji, 

1739.  t»eld&e6  bie2efimg,it)cg«i  ber  untee 
(5ltcrn  unb  ^inbetn  trcjfenben  ^duffen/  bbee  m 
Pcrfonal  • Prsftationcn  mit  eingebungcn  motben^ 
flbflricfct/  unb  bie  Requifita  bcr  Depofi- 
tion  bfg  ^auff < ©c^iBingd  bor^ 

fdjreibct. 

Sn^5n  ©Otted  ©naben, 

^ ‘&«|og  iu'iGu«embwg  unb^^ecf/ 

S s s au(^ 
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aucb  in0d)lejien,  unDSScrnjlrttt,  OJrof 

ju ‘^ompclgart  / ^crr  ju  4o«pt>cnl)clm,  0tcnv 
bcrq/  unD  E»c«  jrcpen  5t6nuil. 

Ccljcn  ; Adminillrator  uilb  Obcr  ^ Q5i>C^ 

mun&cr/K.  Unfcrn^rug  iupor,  £icbc  ^cfreuc! 
:^cmnad)  unS  »on  unfcrcm  i^iir)Tl. 

JU  '$:ul)ingcn  In  mcl)rercm  angcjeigct  iporbm, 
n>clc|crgc)lvtltcn  unferc  Q^orinunbfcbafftl.  Untcr^ 
t^ancnbcp  ttorncbmmbcngofungcn  mcbrfditig  in 
weitlduflTne  unb  foitbare  Procelle  geratl)cn/  unb 
bdbcp  olftccfJ  il)rcr  0ofun9^#®ercd[)tlgfelt/  roann 
auc^  fold^c  noi^)  fomol)!  fonjlcn  gegrunDct , fid) 
•ctlulHg^t  fcbcn  mil||l’n,  allcinig  autJ  bcrUrfiic^C/ 
ba^fiebie  in  unfercm  jnrl^iitb^n  £anb  # 9vcd)ten 
pag.  19?.  Rubr.  ^on  Oblation,  Slncrbicfung/ 
»ic  ouc^.!&inberIcgung  bc^  ^auff^  0d)illing«  ic. 
Docgefc^ricbenc  Solcnnicn  nic^t  genugfam  cinfe^ 
^n  unb  t)cr|ilel)cn , jumal)Ien  aucp  bic  erfal)tung 
bi§  anI)Cco  gdcbrct/  ba§  biefcrbalb  bcp  benen  mei# 
(len  0tabt#®ericf)tcn  gan^  itrige,  unb  roibet/ 
rec^tlicbc  ^DJepnungen  obroalten,  unb  man  infon# 
berbeit  batbor  biilten  moUcn , nl^  ob  bie  .?)intct# 
Ugung  M to?f#0cbiUing«  unb  ubrige  3uge# 
bocbc  cntmebcc  bcp  bem  Q5ogt#3Jmbt/  ober  oep 
benen  JSurgermeiffern , unb  ouf  benen  fDdcffem 
bep  bcn  @dbu(tl)eiflTen , !5)orff{J#^6gten/  obet  ei# 
nem1Xicf>tec  gcniig/  unb  bncbiiccf)  bie  ^otfcbtiift 
bc6  t^urfll.  Canb  # 9ved>ten£J  crfullet  mdte  ? Unb 

nun  abec  Unfern  'iSormunbfcbafft(id)en  £ie# 
ben  getteucn  Untcrfbancn  nid^t  nur  cin  buccbgdn# 
gig  gleidbe^  ^ec^t  adminiilrrcn/  fonbecn  aucb 
biefclbe  oot  allen  fojlbaeen  ^eitidupgPeiten  be# 

mabeen 

V 
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n>nl)rfn  ju  laflTcn.,  bie  ©nabiciilc 
nung  bccjcn  ; '?tl^  l>aben  9ICir  ju  folci)cm  €nbc 
erroebntc  Rubric  Unferti  ^^ur|ll.  £cmb  # iKccbtcn^ 
bnl)in  crlautcrn  rooUcn/  ba§  bcricnlg«fi)l6fenn>ill, 
in  berin  bem  Jurjll.  ganb^  iKecbt  gcfc^tcn  Scit/ 
unb  bcm  ^auffec  ben  ^auff#0c^iU 
(ing,  n>ic  fold^ct  obcc  Sibl^it^cifc  pure  aut 
conditionati  »crglicf?cn,  famtbcm  9S3ciu/i^miff/ 
unb  wn«  fonflen  gebul)clid>  aufgnngcn , rourcflicb 
ju  bcjablcn  anbieten , unb  bn  ct  ber  fiofung  f\att 
tbun,  unb  bn^©clb  anncbmcn  roill,  ibmcglelc^ 
(wcb  baricblcn  folle ; '2Bo  abcc  bcc  ^duffec  bet 
Cofung  nid^tflatt  gcben,  nocb  btc  anerbottenc^Bc/' 
jablung  annebmcn  moUtC/  foll  betgofer  bo6  ©clb, 
famt  bem  2Bein/^auff , fo  er  ju  binterlegcn  be^ 
gebrt/  Unfercn  Slmbtleutcn , JBurgetmeijlem  unb 
©cricbt/  bag  ifl,  oot  eincm  gan^cn  gefejfenen 
@erld)f  / nic^)t  ober  »or  bejfen  ein^elcn  ‘]>erfo^/ 
neu/  ober/  mo  er biefen  “SOBeg  einer  ®erid;tlid)en 
Depofition  ni^t  emmbten  molite/  oor  fonflen 
jmep  erboren  ^dnnern,  bie  et  alo  Dcpoiitarios 
befonberO  barju  )u  ermdl)len/  unb  )u  erbitten  l)at/ 
(mitbin  nid^t  genug  i)l/  mann  er  aud;  in  O^egen/, 
mart  mebrerer 'l>erfonen  / bep  ein^ober  bemotv» 
bcrn  boO®clb  dcponiren  molite/  fmtemablen  bie 
anberr  alie  nur  alo  Seugen/  nid^t  aber  alO  Dcpo- 
fitarii  anjufeben  fcpnb)  i ) borjeblen  / unb  mann 
eO  alfo  bargejebit  / 2)  in  einen  0acf  / ober^Beu# 
tel/  ober  audb  in  eincm  ^apier  gleic^  obfkmren/ 
unb  3")  berpitfd)irt  binterlegen/  aut^  baflclb  4) 
bi§  )u  l?luotrag  beO  4?anbel0  unangegriffen  liegen 
laffen;  ‘SBelcpet  nun  eineo  ober  boo  anbepe 
, Sss  a pott 
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»on  ocrfc^umcn  , unti  nid>t  allc^  jumal)!  piinctlic^ 
obfervircn  wurfcd/  obcc  in  bwmcinen 

ivoUtC/  ba§  bic.^inter(C9ung  b<p  bcmQ!$03t#o£ic{ 
JBurgemennciflcr  f 5imbt  ju  bcm  erflcrcn  Depofi- 
tionU^Modo  juldnglicb  J?cr  folle  fcinct  £o# 
fun9«/®ercd^tiqfeit  pctlufligetfepn.  2Bie  man 
l)ann  bep  bencn  0^erid)tcn  Unfcr^  QJocmunb^ 
fd)atf(li(^cn  J^erpogtl>umi  In  oorfommenDen  £o>» 
fungi  ;»Differentien  nuf  biefc  Potgcfcbriebcnc  So-  ^ 
leno-en  gcnau  ju  fclytti/  unballeieit  baraufiu  re- 
flcftiren  bobcn  folle,  maibercofec  bep  bce  ge^ 
tbnnen  Depofition  por  eine  intemion  gel>abt  l>a# 
ben  m6ge,  ob  er  nemlld)  nn^  bcin  ertlen  Porgci» 
fc^riebenen  Modo  ben  i^au|f^0d;illing  unb  3ugc^ 
porbe  por  Unfern  3(tnbtleuten , ^urgermeljlem 
«nb  ®ericbten  conjunftira,  obet  nocb  bem  an< 
bern  Modo  pot  jtt>epen  erbacen3D?dnncrn/  biein 
olinjeg  aucb  pon  bencn  porigcn  fepn  fonnen , nut 
ba^  fTcb  bec  gofec  bobep  beutlicb  crfldre,  mie  er 
biefelbe  nur  ali  Privat . Depolirarios  erEieft,  l)in# 
terlegen  woUcn,  nacb  melcbem  fo  fort  bann  aud^ 
ber  0acben  ibre  recbflic^c  Sntfcbcibung  ju  geben 
Ijt. 

00  bann  bal  aucb  bie  &rfal)rung  gelebret,  bag 
pon  benenSScamten  unb  0tabt#©eri(bten  Unferi 
Q5ormunbfd>atftlicben  ^erpogtbumi,  barinnen 
bl§l)ec  irrige  S0?epnung  gebeget  roorben , ba§  fie 
bei  .DarPorbalteni  fepn  roollen/  aliobber3in§# 
Cofung/  ali  bem  alleinigen  favorablen  fun  Rc- 
trailj  8 , weilcn  barburcb  bie  (iJutec  miebec  in  eine 
^anb  jufammcn  gebracbtmerben,  aHieit  j^att  ju 
seben  tvtire/  matm  aucb  sieic^  bep  einem  ^au^, 

‘ " - - - ober 


Digitized  by  Googk 


APPENDIX. 


ot)cr  Dcmfclbfn  glcid)<n  ^m^nbcrung  cinc^  jing/ 
borcn  Q5utbC0/  pa(JIa  lingularia  Uflt)  prillationes 
perfonalcs  (ingeljungct  unb  nuggciiingct  tt*drcn , 
ol«  ba  jutti  gycnipcl  lemant*  fcin  jinfcnbc^  .^(Ju§ 
an  fcine  ©efcbiulflricie,  obcr  50efrcunbtc , cbcc 
aud>  anberc  bcfon&crfl  pertrautc  ‘13<rronen  tocr^ 
fauffteunbbarnebcn  bcm  ^cmffn  an&lngcte,  il)mc 
fiebcn^lang  ben  01^  bnrinncn  ju  gcHattcn,  unb 
ibne  iuglcid)  ^flag,  unb  3Cart  ;u  m* 

f(l)cn,  unb  bcrgleidjcn  mcbr,  fo  mag  bic  8ofung 
eincm  i^ritten/  tpann  biefcr  aud)  glcld)  fol^crlcp 
Praflationes  auf  jid)  ncl)mcn  nid)t  iuflnt/ 
ten  fommcn , mo  bcc  <2Jctfduffer  cinc  gcn)i|f(S 
JNcrfon  ju  Praeftirung  bcfonbcfcf '^tcue  unb§Icif> 
fc^  ent)dbl«n  ipolUn. 

Unb  bo  nufb  brittcn^ , llnfcr  Oanbred)t 
fub  finem  Tir.  XVI.  part.  II.  difponift,  ba§n>ann 
icmanb  <in  0^uf(>  an  fidb  jii  lofcn  befugt  unb  ge/ 
mcintift,  berfclbc  folc^cfi  ibme  fclbflen/  unb  nicfit 
cincm  anbern  }u  gutem  lofcn  folle,  fo  rooUcn  '3Bir 
aud)  biefc£l  bal)in  gndbigfl  crldutcrt  babcn,  ba§ 
rnann  0tern  il)ren  ^inbern  ^u  gutem  lofcn  irolU 
tcn  / fold)c^  bcncnfcibcn  in  allmcg  gcftortct  n>cr<f 
bcn  folle,  mie  obncl)in  bIc  '35dttci:  unb  ^inbcrlu 
bcncn  9ficd)tcn  t>oc  cincrlcp  ^erfoncn  gcbaltcn 
ipcrbcn,  unb  bdl)cro  aud)  cineg  bcm  anbern  ju 
^vlangung  fcincg  9vcc()lcng  mobl  bcbulfflld)  fcvn 
mag. 

f$>amit  nun  jtd)  bi^fallti  nicmanb  rociter  in 
funfft  mitber  UnmiflTcnbfitobigcr  ?Kcd)lid)cn  *5ub- 
lilitartcn  cnrfcbulbigcn,  au^  biefe  rocitere  Unfere 
gudbigjk  SJJcovbnungcn  ju  /ebermann^  ^ijfcn/ 
S 5 s 3 fd)afft 
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fdjafff  fommcn  ni6(^)tcn , fo  b<rcl)lcn  euc^ 
bicrmit  gndbigil/  ba^  ibr  Unfcrc  Inrcrpreu- 
tionem  authenticam  nld)t  nut  bon  HU^fUctl/ 
fonbcrl)cltIicb  bep  bcnen  baltenbcn  ^ogt^C^cricl)# 
tcn  in  0tabt  unb ’^int  offterti  publicircn/  fonbcrn 
auci)  cuc^  felbjlcn  m judicando  in 
nadb  ad)tcn  follet.  S)aran  bef^icbct  Unfcre 
SWepnuns/  unb  ^ic  oecbieibcn  eud)  in  ©nabcn 
gcwoflcn.  0tutt9acbt,  ben  29.  Maji,  Anno 
«739. 

Ex  Speciali  Refolutione. 

Nro.  VII. 

Refcript  bOltt  2i.O£tobr.  A.  1739- 

fo  bie  Terminos  ad  probandum  & agen- 
dum befliminet,  nllc  Prorogationen  ber  brepTer- 
minen  abfleKct,  unb  bcp  bcr  IDritten  bicSoIcn- 
nien  obgelegf  bnbcn  iDill/  infonbcrbcit  abec 
ben  pundlum  contumaciae,  famt  bc# 
ren  0tro|fe/  erbrtett. 

®bCn  ©Otte«  (SJnnben  , CISIJKe 
^ ju  “ZBurtcmbcrg  unb  ^ecf  ic. 

Adminidrator  unb Obct t QJorniunber/  jc.  €iebec 
®etrruet ! ‘30Bic  bnben  bep  QJelegenbeit  be^  in  bie>» 
fem3nl)r  imepnwl  abgcbaltenen  .?)ofgcrid)t^  mi§<f 
liebig  ju  oemebmen  gebabt,  imitl  majfen  bic  ooc 
folebem  Obec#  Appellations-  ®eri(bt  aiibon^ige 
ProceiTe  junt  gtbffejien  iJ^acbtbcil  unb  mebrmab'' 
lifl^Sdnblicbrm  Ruin  Unferer  aetteuen  ‘^ormunb^' 

fcbalftl. 
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fd  afftl.  Unfcrfl)(incn  um)crantn)ortIid;cr  f?)inp,cn 
ciuf9cl)alten  / unb  c|ftcrfi(iuf  gcraumc  3al;re  ()in# 
9cfpiclt?bcfonber^  nbcr  bic  in  bcn  vcrnbfcl  ie/ 
beten  0nd)cn  anbcraumtc  Termine  fnjt  gar  nid^( 
refpedirt  werbcn  njoHen;  ^'«nn  SCir  iln^  nim 
^rafft  bcr  ciegcn  UnlermQjDrmuntfcbnffttl. 
^oatluim  l)cacnbcn  canb^^^^Jflfterlic^cn  fkbe  iinb 
^orforgc  Dcrbunbcn  erncbtcn,  bicfcm  fo  fcbrcin# 
geriffencn  5lufcnfl)nlt  bcr  ®)Ctt^9el)cili9ten  JuOiz 
mit  9^ad)brucf  emgcticn  in  gc/)ai/  tinb  binscgcn 
^en  ftracfen  ?auff  njiebcr  l)criuftcllen  ; 5ll^  babcn 
^>it/  mn  bicfem  bi|?  bnl>cr  fict)  l^aupff«clt)lid)  in 
bcin  0d)rifftl.  Procefs  gcouffcrtcu  Qibmancel  fo 
t)iel  inoalid)  obiuljclffcn/  in  ©nabcii/  jumal)lcn 
ftber  ctnfhid)  refolvirt: 

£tfHid()/  ba^  um«m  2g.  1727. 

ttfgen  ber  Probatoml-Terminc  crlaffifncGeneral- 
Rtfcript  oud^  fluf  allc  nnbere  itir4i>rtnblun9*i^of# 
^erid^tlid)  nnbcraumte  Termine  extendirt  unb 
»er(lanbenj*tt*Dblfolgli(bbi<  fonflen  in  bcncn  SK6# 
inif.  unb  f anb#^<d)tcn  gcflntfele  4tc  Dilation  ton 
nun  an  gdn^lid)  abgcflellt^bingegcn  bie  borgcrd^rie»» 
b<ne  Sojcnnitas  Legalis  fogIcidE)  fu^cnb<! 

brittcc  Dilation,  bcn  ^rflen  in  ber  Sentenz  feltf! 
beflimtntcn  Termin  mit  einfleretbnet/  beobadjtct/ 
unb  in  bcjfen  ^ntOebwns  bie  Caufa,  mie  bicumen 
}u  fet)en/  prsecludirt  metbcn  folle.  Unb  ba 
gtoepteniJ/  einige  Advocaten  bi§  dato  bie  be;* 
flimtc  Termine  iu  mebrmal)len  ol)ne  nacboefudite 
Dilation  gac  ber)lreid)en  laffen,  al^  molIcnSHJit 
fciefelbe  iu  5peobad?funa  ber  ^icbuljr , vuter  iu 
fiemarten  b<ibenb  ( bey  ‘SBerfaiimunfl  /eben  Ter- 

nuns 
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mins  nn\udi6Iit<nl)  ? unD  ol)nnrtc^ldgi<)  elnjujie# 
l>en&en3el)en@ul6en(Sttafe,  aUc«ernjl<«  an^ 
erlnncrt^jugleid)  abec  v . ^ kc 

©cittcng,  ferncr  gndblgfltoerorbnctbaben,  ong 
bieienige  Parthie,  mclcbe  binfubto  Dic  nacb  gcgcn# 
irdrtigct  '^erocbnungnnnocb  bcoorft<b<nb< 
ob«  aucb  nur  ben  iwcpten  Termin,  obncftc|oot 
beffcn  5(blauff  JU  bec  folenniratc  legali  jn  offeru 
ren/  perjhdcben  Iaffcn#unb  innccbalb  bctfdben 
mit  gebul)rlicber*?)nnblung  nic^t  dnfommen  n>ut^ 
bc,  obne  Unterfebeib,  ob  porbccbic  gebubtenbr 
Dilationcn  imp«nrtn>otbcn  obcf  mc^t/  alfobau 
nicbt  fo  n>0l>l  auf  bic  Reiterationem  Termini, 
«Ig  Ptclmcl)t  auf  ben  3«it.  Q3<tlauff  aUein  ju  fc^ 
ben;  inglcicbem  obne  mucfficbt,  ob  bie  Principal-; 
^attbte  felbfl,  obet  beren  Patronus  caufat  ficb 
bierunter  fdumfeellg  erfinben  lajfen/  (melcb  leb^ 
tecn  5oUtf  abec  ^it  bet  oernadbtbeilten  parthie 
toibec  ben  0acf>n)alter  promtefle  Jurtiz  admi- 
niftriren  ju  laflTen  gebencfen,  unb  in  fol(ber5Ib^ 
fiebt  bie  (Sericbtl‘<b»J  Jurisdi6Iion  biemit; 

fbgleid)  iebeUmal)!  babin  prorog-rt  baben  rooUen). 
folgenber  maffen  praeludite  fepn  folle:  ba§ 
^ietteng  , auf  ben  ^all  bet  Appellant  feine 
Gravator.ai  - ^lag  innetbalb  ewebnten  3.  Jrifien 
nicbt  einfenben , obet  oot  bet  btitten , {ii  bem  oot^ 

Sefcbriebenen2Iob  fteb  nicbt  otfenten  wutbe/  bar< 
ut(b  bie  Appellation  oon  felbflen  gefallen,  unb 
bon  Unfccet  ^bof/^^eticbtlicfKn  Expedition  fogleicb 
alg  defert  etEldtt/  aucb  bie  Uttbeil  etflet  Inflanz 
ald  eine  res  judicata  oI)ne  fetneten  ^luffentbalt  }ur 
Exeeution  gebtoebt»  !^ab<ngegen 

gunflV 


> 
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• ^unfftcng/  in  0adxn/  fo  in  erfler  Inrtanz  an 
ta«  OJerid^t  remutirt  jjpnt),  ber'  .^Idger.in, 
gleic()mn§i9eni  ©oiimnufj^^aU  ixrRemiffion  co 
ipfo  »crlufligt#unt>  il)mc  clK  unb  betioc  cc  bem 
©cgcntb^il  nile  l)ierburc^  txrurfac^tc  Unfo|len  tx* 
fc^t  l)aben  roirb , fein  roeiteretl  in  caufa 
flngebepljen  foUc.  @0  Dici  alxc 
0ed)8tenS/  t»i<  femere  fd)ciflrtl.  ^onblungen/ 
Ol8  Litis  Conteftation,  Replique,  Duplique, 
Probations  - unD  Conclufions  - 0d>rifffcn , obct 
n>ie  bie  fon(Ten  9^a^men  ()nl>en  m6d)ten/  anbtf 
langt  / fo  foll  iebe  Panhey,  trcld[)c  bie  ^ermin 
ouf  obbebittenc^cif  fru^tlo^  Derfheicben  lajfen/ 
bie  binnen  berfelben  competirte  4)nnblung 
li^  Declobcen  bnben , aifo  ba§  bep  unterbliebenec 
Litis  Conteftation,  Don  unferet .^of^  ®ericbt</ 
Expcdition  Lis  fogldc^  Pro  negative  conteilata 
angenommen/  ber  Appellant  (oberinRemi(Iion<< 
0ad)en  bec  ^Idgec)  geflalten  0at^en  nacb  enu 
toebet  ju  fecnerec  ^anblung  unb  aDenfal§igen 
^etveif  {ugelaffen^obet  im$aQ  tx  nid)ti  noeitec^ 
emiubtingen  gebencfen  folltC/  bie  0adie  auf 
ba8  nddl^fle  Jpof^@erid)t  Dcctagt  f oUba  ol)ne 
fecner8  geflattenb^fcbtiflit^obcr  munblidie^onb#- 
lung,  ex  Officio  Doc  befd^ioffen  angenommen/ 
unb  aQein  au8  be§  geborfatnen  '$beiI6  eingefonu' 
mcncn  4)anblangen  unb  refpeAiv^  benen  adlis; 
erfteree  Inflanz  definitive  abgeurtbelt^auf  gleicbC' 
aud)  mit  bec  Pnedufion  non  benen  Ubrigen. 
@d$eu  bep  ein  obec  anbecm  faumfeeligen 
procedict  wecbcn  foUe ; ®amit  aucb 
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0i'cb(!ntcng  / bc9  crfolgi^nbcm  Prxjudiz  In  fa- 
£\o  ubcc  bcn  Lapfum  Termini  um  fo  menigcc 
0treit  cnt(lcl)cn  m6gc,  fo  fci^nb  nicbt  allein  Die 
bcj)  unfcrcc  ^of#©cricbt^  Expedition  cinlongcn^ 
Dc  cxh  bita  gcmo!)nIi(^cr  maflen  rlc^tig  ju  prsfcn- 
liren,  fonDem  aud)  obngcfaumt  Dcncn  (btaabg# 
g^eamtcn  Der  ©egen^Parthie  juiufc^icfen,  unD 
»on  Dlcfcn  Daj^  Datum  Der  an  Die  Parthie  befclje? 
henen  Infmuation  Darauf  iu  fc^en.  • 

- ^33ir  oerfeben  ung  uroar,  Slc^ten^/  juunferti 
€anfe(ep  unD  ^ C^criebt^  ^ Advocaien , Da§  fie 
nai  Diefcr  unferer  fowol)l  geme^nter  QJer>» 
orDnung  in  Denen  ju  beDienen  bnbenDen  Caufis 
gebul>renD  ju  ad)ten  bon  felb|Ien  nid)t  ermanglen 
werDen , n>oUen  aber  gleid>n)ol)lcn  unfern  ©mabtJ;? 
iSeamten  in  Dem  2onD  biermit  afle^  ern)ieg  aufge^ 
flcben  baben,  Da§  jie  Denen  nnter  ibnen  gefeffenen 
in  J^oM@eri(btl.  ProceflTen  befangenen  Unter? 
tbanen  / oboerinelDt  unfere  gndDigfle  QSerorDnung 
bei)  jcDe^mabiiflW  Infmaation  Deren  gegnerlfcben 
Exhibitorum  f unD  t^un , unD  Da«  nuf  Den  ©aunti». 
nu§^^aH  gefe^te  Pr*judiz  Deutlicb  audiegenfol# 
ien/  Damit  fle  bor  Die  rid)tigc  ^Bcobadbtung  Derec 
Termine  felbfl  gebWjrenDe  Obforge  ttogen/  unD 
fid)  DarDur*  bor  0d>aDen  ben)Obren  fbnnen; 

•^0  aucp/  9?eunteng,  Dic  ProceiTe  Corpora 
oDer  ?WuDeridl>rige  angiengen/  Denen  geDencfeii 
^CBir  jnwr  Da^  beneficium  reftitutioriislin  inte- 
grum tiid>t  abiufhicfen,  bcl>alten  Un^  abcrDa^ 
bep  bebor  gegen  Denen  ©cbuIDbofften/  meldje  Dic 
«ngefe^te  Termine  berfheidben  lajfen  / fepen  Dic 
SBpr(lel)cre^  ^pegere  oDerAdvocaten,  naebOruet# 
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lid)c  vionbungcn  mittdfl  nnfcI)nlic()cr#unD  nac^ 
l«c|iWcnI)eu  t)cc  UmfldnDc  mit  jel)cn  big 

0traffc,  unD  obtmacgUlgigctn 
(Jrfa^  i)c£5  bcm  ©cgentbell  batuntcr  iugen>ad;fcn«n 
0d)aDcng/»or5ufcI)ren ; 

®amit  obcu  au(^,  jcbenbcn^,  in  bcncn  nic^? 
bern  @cri4)t<n/  blc  ProceiTe  mcl)rcrt5  al^  big  dato 
bcfct)leunigetn>ccbcnm6gcn/  fon>olIcn235jr,  t»og 
nic^t  unc  bicfc  }u  abbreviirung  bcrProccrte  angc#^ 
fcl)cnc  Q^crocbnung  aucf)  bcj)  benen  Obcci?  Ap* 
peilacions  ®crid)tcn  ImOanD/  njo^babon  appli- 
cabel,  bcobacgtet  unb  ad  effcftum  gcbracbt/  fon<< 
bern  woUen  aucf)  g^imte  Unfcr<»®cricbff  / befon^ , 
beri5  Dic  ©taab^^fSBeamtc  unb  ©tabt^^^cbcci# 
bere  nacgbrucflicb  etinncrt  babcn/  bagficbieTer- 
minc  uber  bie  in  9\ccbfen  unb  Unfern^etwbnun# 
gen  botgefcbricbcne  ^aag  fcinctUbeg^  extendi- 
ren,  no^  einig  fonfllge  Protrattion  bcr  bor  ibncn 
anl^ngettbenProccfs  gej^atten/tbibcigenfaUg  unb 
ba  bebUnfcrec  QJormunbfcbafftf.  SKcgierung  obec 
J^pf#®ecicf)t  bergicicben  Sfuftuglicbreiten  erfcbeU 
nen  follten,  bie  bierunfer  fcbulbl)offi  erfiinbene 
*J>crfonen  mit  empgnblicber  0traflFe  angefebeit 
merben  follen. 

Unb  mie'2Cit  bon  biefem  Unjerm  General  • Re- 
fcript  unbQJerorbnung  bie  benotbigte  Exemplaria 
on  bie  allbier  ju  ^uoingen  begnblicbe  San^Ieb# 
unb  bbn  l)ier  au^  abge^ 

ben  laffen  roerben  ; SUfo  b«bt  i^r  bie  0taabi/ 
^eambte  bet  ubtigen  0t6bt  mtb  Slembter  fblcbe 
nicbt  nut  aUerOtten  bep  benen0tabt#unb  €lo<f 
fter^Oeric^ten  be^6rig  )u  publiciren/fonbern  audb 
T 1 1 a benen 
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benen  in  bem  gndbigfl  tnd)  anbertroutcn  0taDt 
unb  ^mtrid)  entl)flltenben  Advocatis  batjonPart 
jugeben,  bnmit  blefclbc  ficb  cbcnfall«  Datnat^ 
otbten,  unb  um  bie n6t^igc  Exemplanen  b<p  Un< 
ftrec  ^urfll.  €an^lcn  r»cb  mclben  , lUit^in  bicfec 
Unfcrer  gndbigjlcn  ^«otbnung  in  aflen  ©tutfcn 
buc^gebenb^  unb  ymt  t>om  i.  3an.  1740.  atr 
hocfamfl  nacbgcUbet  werbcn  m6gc.  S^nran  bt* 
f(bi<l)ct  Unferc  ernjlUc^  SZCiOentf  <»  0)?e9nung. 
0tuttgatbt,  b<n  21.  oaobr.  1739. 

Ex  Speciali  Rcfolutione. 


Nro.  VIII. 

^odj>fiir(W.  Rcfcript  30-  Jan. 
A.  1740.  ffil)rct  bic  ncuc  Procuratoria 
ein. 


^On  ©nnben  / €20«! 

^9v3€^/^er^og  iu  9IGurtembccg  unb  ^ccf  jc. 
Adminillrator  unb  Obcc  * ^otmunbct  ic.  €icbe 
©cfrcue!  g^ac^bcme  be»  bem  ^urjK.  *&ofgericbt 
untec  anbern  obfervirt  unb  n>abtgenomnten  n>oc^ 
ben/  ba§  in  benen  cinfommenben  Procuratoriis 
unb  ©enodlten  bet  ‘]>artl)cpen  6ffter^  uielc  Defc- 
€toi  ficb  eridgen , meitbe  mm  2Iuffentl)aU  bec 
0adb<n,  unb  becen  n)cit(du(figen  Ventilicung 
21nla§  gebcn ; 211^  bdben  ‘213it  ben  23ebad&tba/ 
bin  genommen/  roie  biefem  2Ibmangel  abjul^elf# 
ftti,  unb  babenr  bie  gndbigfle  'SBerocbnung  ge^ 
macf)t/  baf/  wieejl  bep  onbern€l)ut^nb5ur|M. 
Dicaderiii  ub(id^/unb  aud^  bem  Stylo  ber  Oveicb^^ 
...  ..  . ®etic|)le 
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©cric^tc  gcmdg,  t»ie©CtDalte  nnt)  Mandata  Pro- 
curatoria fomot)!  tooc  i)ic  AppelJanten  nig  Appel- 
latCH/  in9leid)cm  ^ndicatjj /Formularia  t>ot  bie 
Communen/  aucb  ©etudltc  in  Caufis  Remilljo- 
nis , nacb  8cmi)^3Recbtlicf)cr5«>rm  unb  Orbnung 
beretw  inf5)rucf  gebracbt  worben  ; ®ef!nltcn  bu 
benen  Dor  bem  5urfH.  t>orfoimiien/ 

ben  ^artbepen  in  bcm  gndbjgll  bic  nnbertrnuten 
©tabt  unb51mf  folcbeei  )u  intimiren,  unb  bicfelbe 
• babjn  anjuwcifcn  bafl/  ba§,  m jit  bergleii^en 
^ofr©ccj(btIi(f)cr  ©enx^ltc  benbtbigct,  fie  folcjx 
bcp  ber  aflbicjigen  Cottaifc^en  .^of/unb  Can^Icp/ 
JBiicbbrucfetep/  ba^  Exemplar  pro  4.5vr.  obIan< 
gen,  unb  berfelben  bep  btm  ^)o^@cricbt 

jicb  bcbotig  bcbienen  folUn , ic.  befd}ichet 

unfere  SKepnung.  ©nmgorbt , btn  go.  jan. 

1740* 

Ex  Speciali  Refolutione. 

Nro.  IX. 

Refcript  i)om  12.  Mart.  A.  1740. 
oerprbnet/  ba§  bct)  liegenben^fithem  bte 

Appellatiomi/0ummpon  50.  fi.  ju  beoba^ten, 
tPUtbe  bnnn  Cin  pretium  aUeflionis  per 
juramentum  in  l|tem  em>eif licb 

gemacbt. 

m>On  ©Otteg  ©nnben,  €51910  59t3.'^€;^ 
9v3€^/^er^og  iu  ^Burtcmberg  unb  *i:ccf/ic. 
Admmiftrator  unb  Obet/^otmunber,  IC.  Unfctn 
©rug  iUPoc/  OUbc  ©ctreuc ! fl)cninacb  Ung  pwi 
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Unfccm  Cbcc^^otmunDfi)nfftlicI)en  - 

C^cri^t  in  mcl>tercm  untcrtl)ani3|l  l)intcrbrajt 
worbcn/ wclcbcrgcflaUf^ii  0ad)cn,  melcbe 

Bona  immobilia,  ®runb  unb  ^ob  n angcsanif 
(icn , rcitbcro  bci)  bemfdben  ju  jcrfcbiebencn  ma# 
kn  nuf  bk  Summam  Appellabilem  b<C  ^o.fl.  nicpt 
tcfleftirct  / fonbcrn  ipnnn  gleic^)  b<t  *2Ccbrt  betf 
litigiofen  licgcnbcn  @utb^  fic^  bal)tn  nidjt  erflre/ 
rfct,  bon  fclbigem  nid>W  bcflo  wenigcr  bic  Appel- 
lationes bornebmlic^  bct  Ucfact)cn  angenommen, 
unb  barinncn  gcfproc^cn  morben , weikn  in  m 
.^of#(Scn(^t^^Orbnung  P.II.  m.  n.  §.7-  in 
verbis  r»  v ' 

nu^gcnommcn  0ndb<n  f fo  ®mnb/  loobcn/ 
Utbar^'unb  ecbcn  ober  fonfl  ol)nabl6fige3in§2c. 
bclangcn,  bk  foUcn  nm  ©ebicljt  ange# 
nommen  mcrbcn. 

©olcbe^alfi)  difponirt  jufepnfcbeine,  unbbieM 
bierouf  in  cinc  Praxin  unbObfervanz  bep  ermdb# 
teni  Dicafterio  etma J)fcn ; obfcbon  biemiber  bor# 
nebmlid^  bic  ^crbrbnung  5ur|il*  Sanb>9v<c^tcn« 
P.I.  tit.  ^9.  §.?tb«  bon0acbcn2c.  im  ^egflc# 
bcn  molle , mitbin  bajfdbc  ju  Conciliitung  biefee 
bepbcn  Paflagen  um  cinc  Interpretationem  au- 
thenticam unt<rtb(^nigjt  gebdten  ; » mollen 
^ic  nacb  gepflogenccrciffenUbcdegung  ber@a# 
d)e  unb  Srmdguna  allcc  UmjUnbc , bie  bon  Un# 
fccm^urlll.  43of>@cri(bt  in  UntertbAnigPcit  onbe/ 
gebete  Interpretationem  authenticam  bicmit  ba# 
Vin  gegeben , unb  fd)on  gcbodbte  bcpbc  cinanbet 
entgegcn  ju  fepn  fcbciacnbc  PafTus  Unfcr6  §uc|ll. 

8anb#9vecbtcng  unb  bct  @ctic^>t«#Orbnung 

refpe- 
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refpeftivc  fol^ergeflnlt  conciliiret  unb  cridutcct 
^nbcn,  fimfftigbin  unb  a dato  iJicfccUnfcfcr 
gndbigUcn  General-<^crDrbnim5  an  bci;  bcncn  an 
llnfer  @crid;t  ratione  immobilium 

etgcbcnbcn  Appellationcn  nid)t  auf  Dcn  Fundum, 
fonbern  bielmd)r  aufbte  in  bcmJanb^^Svcd^tunb 
bcr.?^of#®end)tg#Ort)nun9  pro  fumma  appella- 
bili  conrtimirte  unb  determinirtc  fl.  gcfcl)Cn/^ 
mitljin  bci^ rebus -immobilibus,  IDann.bercn  Pre- 
tium nid)t  auf  <0.  fl.  ju  ftcf)cn  fommct , Dic  Ap- 
pellationes Dafdbflcn  nic^t  md)t  gcflattct  oDcc 
augcnommcrt  mcrDcn  foUcn , ipdrc  Dann , Da§ 
Der  cinc  oDer  Der  anDcrc  Dabor  litigirenDc  "-$:i)dl 
cin  bcfoiiDcrg  gcilalltcn  @ad)cn  nad)  JbalKfdjdn#* 
lid)cS  Pretium  affectionis  ju  Dem  fldttigcn  @ufb 
tragcH/  unD  ratione  Pretii  jugidd)  dniger 
fd  obroalren  foUtC/  al^  in  roderem  ^it 
gleid)mol)len  gndDigfl  gefd^djen  lajfen  tbollcn/  Dag 
Dcrfdbe  coram  Judice  a quo,  mdcf)er  bingegcn  . 
Dic  UmftdnDe  Der  ©ad[)en  Darbep  jeDcrjeit  moI)l 
eribdgen  folle  , Dat5  Juramentum  in  litem  affe- 
Ctionis  De§bnlber  abfd)n)6Drcn  / unD^icrauffeine 
interponirte  Appellation  bci)Unfcrm5urfK. 

©eri(l)t  ^icc^tlicber  OrDnung  gcmd§  profequireti 
m6ge.  ^ann  ^ir  nun  eincf 9?otbDurfft  ju  fcpn 
enneffen/  Diefe  Unfere  nu)Dlt>«&dcf)tIicf)e  abgcfa§te 
^urfti.  Decilion  unD  Interpretationem  authenti- 
cam ju  leDermann^  2Uiffcnfd)afft  unD  9?a4)acf)#^ 
fung  in  UnfcrmObcr^^ormunDfdjafiilitftcn^er? 

. ^ogtl)um  unD  SanDcn  cbcnfaII6  publiciren  unD  be^^ 
fanntmod^en  ju  (ajfen/  a(6  l)abt  i^r  dn  foId>e# 
unberldngtiut^un.  unD.Daf  bep  M ergebcnDen^ 

SdUm 
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?ydllen  barnad)  gcl)anDclt  werbc,  forgfaltlge  Ob^ 
ju  tragcn.  5ln  bcmc  bcfd^iebct  unfer  crn|V 
lid^ct  gCBill  unb  ^fJJevnung.  (^tuttgafbt/  ben 

12.  Mart  i An.  1740, 

£x  Speciali  Rcfolutione. 


Nro.  X. 


Rcfcript  de  A.  1740.  28.  Scpt. 

aibt  Det  Cofunfl/  in  eincm  fammentbafften 
Stauffftatt;  wann  &ec5?duffccficb  gleici)iu 
' cinem  2(pb  anerbiet^rt. 

Of>On  ©nobcn/  €2t9v8 

^ 9v3€-?)/  ^et|og  lu  <2Gurtembecg  unt> 
flud)  in  ©cblefiw , juOeW  unb  35ecn|latt/ ©taf 
lu  5W6mpeIgatt , ^ecr  ju  |)epbenbeim/  ©t«n/ 
b<rg/  ^ebjibPbt  $r<pen  itbnigl.  55utg^ 
£eb«n  2(uwg ; 9iittct  beP  ^6niglicb^^oInifd;m 
Sfficiffen  5(blet  f Orbent ; Adminiftrator  unb 
Ob«  # QJotmunbct/ ic.  Pieber  ©etreuee!  Untf 
' ift  pon  Unferm  ^ormunbfcbofffiic^<*i  Suffit- 
©eri^t  umertbdnigfl  porgetragen  wotben , n>a« 
tnojVn  in  Pofung<J#0acbcn  bcp  finem  famment» 
bafften  ^auff  bie  bi§bff«S<  ^^ixis  babln  ge^an^ 
gen,  unb  ^erm6g  einiger  fpmpbl  bep  bemSurflt. 
J^pf#©ffid>t/  oli  bec  Juriften^Facultdt  }u  ^u< 
bingen  pofbonbenen  Pnrjudicien^  Pon  ber  Ponb« 
£Rf(^tli(bcnQ5erotbnungP. ».  tit.  16.  §.^it  pet^ 
ofbnen  oud>  jc.  cin  5tbfoQ  flatuirt  worben , roonn  . 
ein  ^duffet  / bet  einen  foltben  fommentbofftcn 
5?ouff  flftfofen,  el  befet^mpren  unb  epblid^  ep^ 
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^arrcn  fonncn  / Da§  cr,  ol>nc  Dic  r^mflic^c 
cfc  bepiammcn,  unD  bcfonDcrtl  Da^  Dcrfoiung  un^ 
tcriDorifcne  init  ju  ^iibcn,  Den  ^nuffnid^t 
cmgcgnngen  l>ab<n  murDe , Da§  in  folc^cm  ^all 
Der  lofer  enmjcDec  bon  Der  fofting  nbjuflcl)en, 
oDcr  aUc  0tncf  jufammeti  jii  lofen  fc^ulDig  unD 
bcrbunDcn  fcijn  foHe.  ©(cic^wic  abcc  Dic  cCj» 
tttcbnte  Difpofition  Dc«  i^urfll.  ganD^Dvcc^tcnl 
Dipfall^  gan|  flor  unD  Dcutlid)/  Do6  nemlic^  outf 
«nem  gcfomten  ^ouflr  Diejcnige  ®utcr  unD  0tu^ 
ttC/  moriu  /cmonD  eine  gofung  Ijot,  ^ccou^gciO;» 
gen  unD  gcl6fet  merDen  mogcn,  ouc^  fcoff^  Der 
m medio  JiegenDen  ^crorDnungen  miDer  Do? 
gurfll.  £onD^9iec^t  uber^oupt  feine  mIDtige  Praxi* 
unD  Obfervanz  per  interpretationem  dodlrina- 
lem  oDer  ufualem  fo  fcl^(ed[)fer  ®ingcn  elngefu^rf 
merDcn  mog ; 2llg  moUen  2Cir  gn^igft,  Dog  tS 
DinniDro  bep  Dem^uc^flobcn  obiger8onD^ec^)t^ 
Kd)cr  QiecotDnuna  oDne  einige  Exccpiion  pecblei^ 
ben/  unD  forooDibcp  DcncnObcrn/of«Untcc#@e« 
ri(t)ten  In  Unrcrcm‘^ormunDfcbotftlic^<n.i^er$og<'. 
t()um  Dornodb  gcfproc^en  merDen  foac ; Stllermap' 
fen  Du  Det.0taob«/55eomte  biefe^  General- Rc- 
fcript  por  Dem  0taDt^@eri(^t,bepDjr  beli6rig  ju 
pubJicicen  l)afl/  Domit  Demftlben  in  Sufun^  bep 
Dergleitfien  PorfommenDen  gdQen  ftnili  nod&ge^ 
lebet  / unD  Die8onD#9icc^tl.  <3BerorDnung  DlgfolK 
o^ne  einige  Limitation  unD  SSuSnoljm  oebfi^cnb 
beoboc^tet  merDen  m6ge.  J5)Qcon  befcpiel)et  Un# 
fere  ^Dlepnung.  0tuttgocDt/  Den  2S.Septembr. 
Anno  1740. 

£x  Speciali  Rcfolutione. 
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Nro.  XI. 

.^0(6fUC(H«  Refcript  t)om  6.  Junii, 

A.  1741.  fcftrcibct  fec^S  Punften  ©ot/  Wes 
gen  <jBcrfcttlgung  bec  A£Icn , Rotulorum 
Tedium  tmb  Appellation. 

©X>tte«  ®nabcn  , €219v8 
^ iu  ^uttcmberg  unb  ^ccf  jc. 

Adminirtrator  unb  4jbct  t ‘35ortnunbcc/  jc.  £icbec 
©etccuci ! S)emnacb  Un«  bon  Unfcrm  <35 ottnunb# 
fcbdfl^licben  5urjK.  •5)of/©cricbt  mit  mcbcccem 
!)intccbro(bt  n»orbcn , mag  fuc  Defeflus , 9)?(in^ 
gei  unb  5Wi§btdudj)e  tl)ciW  bon  bcnen  ^artbcpcn 
unb  bercn  Patronis  caufae  fdb|tcn  / tl)eil^  flud) 
bon  beneii  Aftuariis,  @Mbt#unb  0^rci^ 
betn  im  8anb,  in  55eforgung  bec  Appellationi# 
Proccfs  unb  lauifertigung  ber  Adien  fiirgcbcn ; 
S((i  bdben  9S>it  bcren  SlbficUung  unb  Sinfdbntf# 
fjng  ber  bifninfec  ju  bcobnc^tcn  fcpenben  Otb# 
nung  fOt  n6tl>ig  bcfunben ; Unb  jtbac'  , 

O Ob  fcbon  buetb  ein  untecm.  30.  Jan.  «.  p. 
eclflffenci  General.  Refcript  bcfbblen  tborben/  ba§ 
iHfbSurfU.  ^of#©eritbt  furobin  fein  fcbrifftlicb^t 
©eroalt  mel)c  eingclegt , fonbern  bd§  fold)e  nacb 
bem  borgefcbtiebenen  gebrucften  Formular  jebei# 
mablen  follen  auigefcrriget  unb  ubergeben  mer^ 
ben,  fi)  miiffen '2Cir  jebocb  mi§fdHig  bccncbmen/ 
bo§  biefer  gndbigjien  QJerorbming  nlc^t  bon  mdn^ 
niglicb  bebdrig  nacbgelebet/  fonbern  ic  unb  /e  nocb 
cin  fcbrifftiicbcc  ©cwalt  jum  ‘^Sorfcbein  gebracbt 

tberbe; 
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irctbc ; ®anncnl>cro  l^iemit  noc^mablen 
ernftlii  unl>  bcp  0trqff  €ine«  Qiulbcn  onbefei)# 
len,  bec  fibtifftlicben  ©crodUe  bep  bcm  gurflU 
Jbof^Qericbt  fid)  in  Sufunfft  gdnblic^  ju  bcmugl^  - 
Qcn,  unb  bargegcn  bcr  gcDcucftcn  Formulancn 
ftcb  icbc(«mablg  bcc  Orbnung  9<md§  ju  bcbiencn, 
roclcbeg  bcnen  ^artbepen  fo  glcic^)  bep  Stoffnunfl 
bw*6of#©ctic^tUcben  Citati  on  anjubeuten. 

2:)  3|t  untcrtbdnigfl  angcidgt  wotben,  wk 
ba§  bi<  ©cricbt^^  Advocati  fu^  bcfcbtvcbrt, 

bafi  ficbon  bencn  $artl)cpen/  bic  ju  bencn  tocc^ 
taqten  / «nt>  '»>n  ibnen  ju  toerttetten  fcpcnben 
Ca^ufis  bcn6tf)igte  A£ta  aniufpdtl),  unb  mciflen^ 
etft  ben^ag  bot  bem  angcbcnben  Procefs  beEom** 
men,  boburcb  becbinbcrt  wcrben,  j«cb,ge^ 

nuglcuti  JU  ptKparircn  / unb  bic  Caufam  bcbotig 
m inftruiten  ; ©flmit  nun  aud)  biefcm  Dcfctt 
abgcbolffcn  wetbe/  fo  ba|^  @taab6#5»ey 
cmte  bcncn  boc  ba«  ^urfll.  ^of^©erid^t  bettag/ 
tagtcn  ^ottb<ben  bep  infinuircnbct  Citation 
olei*  lu  bcbeutcn,  ba§  fie  ibte  Patronos  Caufx 
beo  ^<iten  bcjlcUcn , unb  ibte  Manual-  Afta  be^ 
ncnfclben  n>enigflen«  8.  ^ag  bot  angcbenbcm 
Procefs  JU  n6tl)igcr  Slnficbt  unb  ^orbewitung 
communicijcn  unb  iufd)icfen  foUen.  ’ 

Gjgie  bio  Appellationi /Afla  tbonn  foI(9< 
nuigefertiget,  unb  bencn  ^actbebcn  abft^nfflli^ 
ertbcilt  tberben,  eingebunben,  in  einee  Sene  burc^ 
numeritt , unb  ouf  oUcn0eitcn  paginirt  tbccbcn 
foOen ; 2Ufo  i|I  folc^e  QJetocbnung  nid)t  tbcnjgec 
nu(i  (n  bem  SuB/  wann  auf  Slnfudjen  bee 
tbeoen  bie  Afta  iemmeilen  in  Origmali  extradnt 

^ ^ U u u a tbevben 
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it>ert)en,  ju  beobac^ten , unb  feijnb  initbin  (blcbc 
Onginal  - A6h  ni(bf  nur  jufamttien  ju  ftecben  unb 
«inbinbcn  iu  Ifljfcn,  fonbem  and)  in  una  fene  nuf 
allen  ©eifcn  |u  pagimrcn/  unb  cin  Dircdlorium 
batubec  bcpjufiken.  , 

4)  bep  0ur(H.  rnoJ^tgcnom^ 

tncn  wocben,  bn§  in  bencn  einfommenbcn  Rotu- 
, lis  cxaminjs  teflium  bic  Articuli  unb  Interrigato- 
xia  glcicb  «nfangeJ  nnc()cinanber  bingefcbrlebcn 
iDerbcn,  ba  boc^  folc^c  bernacf;  bep  bem  examine 
tertium  noc^mabien  uorfommen  / mitbin  folcbe 
jum  Ubcrfluf  unb  ^ergrofferung  bcr  Unfoflen , 
DemRotuIo  gcboppcll  inferirt  tuerbcn  : ?Ugn>i>l# 
Un^ip  oucb  biefenUnfug  biemit  nbgcjkBt/  unb 
bie  articulos  & interrogatoria  in  principio  Rotuli 
Ou^JiulofTcn,  bingegen  biefelbe  uUein  bcp  bcm  exa- 
mine tertium  }U  adhibiccn  unb  bepiufi^rejben , 
aucb  jeben  articulum  probatorialem  obcr  defen* 
fionalcm  auf  oCcn  0eifcn,  fo  tuclt  bic  uber  foU 
db<n  Articul  gc(!cllfc  Interrogatoria  toiAetl/  um 
mebreret  !5)cutllcbfcit  tpiUen.  oben  an  ju  fcfecn, 
bencn  Commillarus  biemit  gndbigf}  anbefoblen 
baben. 

O ^riien  in  ®antb^ProcdTcn  / tpp  poncin^ 
obcr  ^bern  Creditoribus  appellipt  n>irb/  pon  bc# 
nen  ©tabt-rtwb  2Itm-^0^reibern  bie  Appella- 
tio^? Acta  opterg  unnbtbiger  ®ingen  febr  tpcitf 
«uffjg  Quggeferrtget,  unb  bic  fcrnime  ®antb^ 
Afta  bcnenfdben  inferirt  unb  abgefebrieben  ipcr^ 
ben  / ba  bocb  folcbr  aOein/  quoad  paiTus  concep- 
nentes,  mit  ?(ufilajfungunb  ‘33orbcpgebung  bcr# 
jrnigen  PundUn  unb  9;?crbanblungcn/  fo  bic  Ap- 

peilatioa 
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I<ellation  nic^t  ongeI>en  uni)  n>ol>l  feparirt  n>crOcn 
fonncH/  juextrahiren  n6tl)ia;  ^1(5  ijl  Denenfelbcn 
ju  bebeutcn/  ba§  fic  fid)  inSufwnfft  b^rnad)  acj)** 
tcn,  unb  bcncn  ^artbcpfn  mit  uberflufigcm  de- 
copircn  felnc  unn6tl)igc  Unfoflen  DlffaU^  caufitcn 
foUcn.  Unb  ba  nu^ 

6)  ©nigc  Aduarii  bic  Appcllationg^^CttcI/  n>att 
bor  ibnenunb  i;n>ci)en  erbnccn  ^dnntrn  appelhrct 
tpirb  / mancbmabicn  febc  unfbrmlicb , unb  nicbt/ 
ivic  cg  bic  Otbnung  crforbcct/  au^iiifcrtigcn,  unb 
in  biefelbc  Ijincin  iufc^en  pAcgcn,  ba§  uor  bcm 
Aftuario  in  ©cgcnmnrt  obcc  JBcpfcpn  jmcpcr 
5D?dnncf  appclbrct  tuocbcn/  fo  bn§  bicnibct  jum 
olftccn  ©treit  cmflebct/  ob  in  folcbcm  5*aU  bic 
SlniDcictibe  nuc  a(g  3«ugcn  obcc  Ur5unb^#^'crri>^ 
ncn  jugcgcn  aen)cfcn/unb  bcncn  Appellamcn  tvcu 
tcrcn  ^ocroeip  mit  UnEoflcn  }u  fulmen  aufcticget, 
obcr  il>ncn  natbOicfloIt  bcu  ^ncbcn  il)r  AppeiU- 
tiong#0vccbt  gac  ubgcflricfet  mirb  ; 2(18  fcunb  fic 
bic  0fubt#0cbrcibcr  bat)in  anjumcifcn , ba§  fic, 

‘ n>o  Por  ibncn  unb  jmcpcn  bci>  bcc  U«bcl  gcfcffc/ 

• ncn  iXitbtccn,  obcr  jmcpcn  crbaccn  COidnncrn  ap- 
pellirt  mirb  , in  bic  fchedam  appellationis  bcut^ 
(id)  biucin  fc^cn  : mic  bn§  oor  il)ncn  unb  bcncn^ 
JU  bcnobmfcnbcn  jmcpcn  ‘^ccfoncn,  ouf  2lrt  unb 
^cifc  / mic  gcfcb^i^u , fcpc  appdlivct  njorbcn. 
2(n  bcmc  bcfd)icl)ct  Unfcrc  SDIcpnung.  @mtt< 
jnrt  bcn  6.  Junii,  1741. 

£x  fpcciali  Refolutione* 
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Nro.  XII. 

RcfcriptlODlIt  6.  Junii,  Anno  1741. 

ucrorbnct,  ftjonn  su  35au#unb  ^cflTccung 
^aufc^  oDcr  an&ern  ©iitlKfn  ®cll)  an* 
geiicl)cn  tt)er^C/  ba§  nut  einc  legalis 
fimplex  hypotheca  flatt  l}rtb<n 
foOe. 

®naben’,  €519*vC 

^ 5K3S*S)/  «£>cr jofl  ju  ^iittemberg  unb  $ erf  ic. 
£i<b«  ©ctreuer ! !t)emnacb  Un6  toon  Unferm 
Qi^ocmunbfcbaflFtl.  ^urfH.  J^of^*®ericbtiU^ubin/ 
gen  untcrtbAiiigfl  toorgetragen  wotben/  roic  ba§ 
jtt)ac  in  E»cm  Sutfll.  €anb/9iccbt  p.  i.  Ttt.  75. 
§.  folgen&g  2c.  pag.  210.  toerfeben  n>drc/  ba§/ 
wonn  cinct  m notbroenbigem  ^an  unb  UntcrbaU 
fting  cInctJ  ®utb«5  gelieben , unb  bnfTclbc  ®utb 
ibmc  juni  Untcrpfanb  ou^brucfenlicb  eingefcbt/ 
folebet  ®atleil«t  uot  allen  onbetn  mit  bec 
jQblung  ben  'Sorgnng  buben  folle ; ©0  b^tt# 
^d)  jcbocb  ergeben , ba§  oon  Unfetee  93otmunb# 
fcbafftli^en  Jurincn-fFacuWt  ju  ^iibingen  unb 
fonflen  in  bem^uB/  roo  juReparir^unbSBeflTening 
eincg  ^aufc«  ®elb  oorgc|Irecft  tvotbcn  / bcm  Sen- 
fui  Litcrali  ertucbnten  §phi  nicbt  inh*ritt/ 
fonbcrn  in  Conformitdt  ber  qcmeinen  9*vecbtcn 
bobin  ftatuitt  unb  gefprocben  luotben  fepe/  ba|  in 
follem  5uII  bem^arleibee/  roann  »on  bemfeU 
ben  glei^  fein  ou^bcucflicbe^Unterpfanbiftipulirt 
unb  onbcbingt  luotbcn , bannocb/  Tiicbt  roic  ba^ 
5ur|ll,  Snnb  ^ 9\ecbt  p»  *•  Tii,  8*  §.  ©0  bann  ic. 

pag.  z6i. 
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’ pag.  j6i.  mit  brincjt/  dn  fimpcl  fliUfcbnjci# 
genbe/  fbnbern  dne  cura  prsiationis  privilegio 
conjunita  hypotheca  competite , ba  bindegen 
beo  bem  ^iirfrl.  bie  0nd)  onbcrfl 

«naefeben , unb  bng  unter  ^dufcrn  tinb  anbcrn  - 
©mbern  bigfall^  Feine  DifFerenz  ju  flatuircn  fcod 
baooc  n>orben ; unb  Un^  babcco  gebor^ 
famfl  belangct/  biefen  loibrigen  Sllconungen  per 
interpretationem  authenticam  ab}Ubd(fen/  unb 
flllen  «eitec  bifwug  oermutbenben  Difformitapten 
ooriubieaen;  5(lf{  tooUen  oorermelbten 
§phum  folgcnb^  Jc.  obfebon  in  bemfelben  nut 
in^gemein  oon  benenjenigen  / toelt^e  ju  einetf 
C^utb^  notbtoenbigen  ^au  unb  Unterbaltnng 
@elb  gellcben  bnben,  oon  aber  fpecifice 

nidbt^  gemelbet  roltb/  nad^  gepflogener  reiffen 
Dcliberation,  unb  oon  Unfertn  ^ormunbfcbnfft^- 
(i^en  Juftiz.  9vatb  Ijierunter  erflatteten  untettbd# 
nigflen  ©ufadbten/ biemit  authentice  bnbin  inter- 
pretirt  buben/  bag  berfelbe  fotoobi  auf*^dufet 
alti  anbere  ®utbcr  }u  oe^eben,  urb  too  funfjtig/ 
bin  ©clb  ju33au#unb  Jocfferung  eine^  ^aufes 
bargelieben  / unb  fein  auobrucFli^eg  Untervfanb 
babeo  anbebinget  toorben/  in  biefem  $a(l  bem 
S)arlelb<r  fdn  Jus  praelationis  obec  privilegirtC 
Hypothec , fonbern  einig  unb  allein,  natb  oor# 
ongejogenem  §.  0obannjc.  p.a.Tit.  8.  ^'urfll.* 
£anb#9iecbten^/  eln  fimpel- flillfcbweigenbc^  Un^ 
terpfanb  juflebcn  folle ; QJerfeben  Umi  bemnaeb 
foiool)!  iu  Unferet ‘iBormunbfdbaftl.  JurillemFa- 
cultdt/  unbubrigen  an> 

bercn®evicb(en  im^anbgndb#/  bag  jlcln  3u# 
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^unfft  in  Derglcici^cn  »orfonimcn&cn  ^lillen  fo  la 
docendo,  alS  confulendo  & judicando  bicfeUn# 
fere  interpretation  unb  pragmatifd^cSanflion  pro 
norma  toot  Siugcn  l)abcn , uni)  jcbe^mnl)I<  bar#, 
auf  fpred)en  roerben.  !©enen  mir  im  ubrigen 
mit  ®nnben  bepgetban  toctbUibcn. 
©tuttflacbt,  ben 6.  Junii,  Anno  1741. 

£x  Speciali  Refolutione. 


Nro.  Xill. 

^od^flitlK.  Refeript  t)om  13.  Sept. 

A.  1746.  dilponirct/  b(l§  bic  Criminal-unb 
lnquifitions-^p|Jcn  in  bie  erfle  3!lapjufc§eti 
bep  ©antb^Proceflen. 


®5^  ®Ctfeg  ©naben  €2(9ig,  ^erbogju 
^ ^iirtemberg  unb  ‘$:ecf , ©raf  ju  gWompeU 
gnrt/  -pertiu  ^epbenbeim,  jc.  Dlitter  bcg  ©oU 
benen  QJIteifeg , unb  bc«  goblicb  ©chmabifcbeii 
Ctapfe^  General  $e(b«Marechall , :c.  ©emnu^ 

. allbeteiw  bureb  unterm  4.  ApriI  1732.  erlaf# 
fenc  General  - Refeript  ble  ouflbrucf  llcbc  ^erorb#' 
nung  publicirt  motben , ba§  in  Criminal-  §dflen' 
biejenige,  roelcbe  ficb  einer  Ubdt^at  bbcbfl^Pcc^ 
boeptig  gemaebt , obec  berfclben  gar  uberwiefen 
tporben,  mitbin  burcbeinDeliaum,  oberbeijen 
genu^nten  ^erboebyu  einem  Inquifitiontj/obec 
peiniitben  Procefs  bie  ^ecanlaffung  gegeben/  bie 
barowcp  Peni^acbenbe  Criminal  - InquiHtion^/ 
iwb  ?liung«#xoA<n  e«  gebe  glei^  mie 

ibnen 


Digitized  by  Google 


APPENDIX. 


^49 


il)ncn  ad  ultimum  fupplicium , o^cr  eltie  nnbere 
poenam  corporis  afH  ^ivam,  Pon  i()rem  ^crttio^ 
gcn,  fofetn  fk  &ccglcicf)cn  befii^cn,  binmIeDccum 
«rfe^cn,  unb  tiarein  condemnirct  ipet&cn  folleti. 

UnD  brttin  nun  mittlcricif , ®clegcnl)di 
I)ctt  cin  fo  nn&crn  Cafus , Der  3't)cijfcl  amiocf) 
Porgcfalicn  / ipic  e«5  altJDann  ju  baltcn  / n>ann 
Derglcicbcn  DelinqemcH/  oDer  dcdclidlofufpefti 
fonflen  gegen  onDere  Creditores  mit  ibrem  <^et^ 
tnogcn  Perbafft,  ntiD  ettpan  mdbrcnbenCriminal- 
ProcelTc^  in  ^nfe^ung  Derer  Paflivorum  ju  eU 
nem  Concurs-  ProceG  gcDcpben  foUte  ? 

SIl^  moUen  ^ir  biemit  Durd)  eine  Interpretio- 
nem  authenticam,  nacb  gepppgencr  relffer  Deli- 
beration,  unb  pon  Unfcrem  ^egierungi/ Diatb 
erfiarteten  untertbnnigflen  ©utaebten  aU  folcbem 
pormnltenben  3tpei|fel  unb  mibrigee  SJJepnung 
nbbelffen , unb  bo^  bereittf  emanirte/  fomobl  bie 
^illlgfeit , nltl  aucb  communem  obfervantiuin 
in^eutfdblimb  jum@cunb  bdbenbe  General- Rc- 
feript  de  dato  4. 5(prll  1732.  «>cgen  bergleicbeit' 
Criminal-^often  bol)in  erldutertbaben/  ba§  bic 
0(bulbigFeit  auf  ©eiten  be^  Delinquenten  al^s< 
batben  exiflire/  unb  Por  radidrt  jn  baltcn  fepe^ 
fo  balb  ber  Delinquent  burt^  feinDeli6lum,  obec 
bejfcn  binldnglicben  QJerba^t  bie  Inquifition  ge^ 
gen  (icp  peranlnffet/  unb  jmot  pot  oUe  unb  ieb< 
Pon  Stnfang  fotbanen  ProcclTus  usque  ad  ejus- 
dem finem  erforberliebe  Criminal  - Inquifition^# 
unb  2Iiungfi#^oflen , betgeflalten  unb  mit  ber  fer^ 
ncnpeiten  Interpretation , bo§  jugleicb  Pon  ^n# 
fang  ber  inquifition  be^  Delinquenten  ‘^ermdgeti 
Xxx  nac^ 
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nac^  ?P?aafigab  JE)ocbfurfll.  8an£»#9\c;bt«i  P.  il. 
Tir.  8.  §.  finali,  & Pi  l.  Tit.  75.  §.  nad) 
melbteit  ic.  batoor  unb  jroar  pro  omnibus  expen- 
lis  ad  integrum  proceflTum , aW  bot  0d)ulJ>id^ 
fciten  gcgcn  bie  Obrigfcit/  mit  bcc  tacita  hypo- 
theca cum  jure  praelationis  afiicict  fcptl  / folglic^ 
«rmdbtc  ^o|lcn  in  Concurs  - Proceilcn  untcr  foU 
(bec  Rubric  in  prima  clalTe  loci(t  tvccbcn  folUn/ 
obnc  Untcrfdbicb/  mag  bic  Inquifition  por 
fnng  be^  Concurs-ProceiTcg  feinc  Snbfcbafft  fcbon 
«rreicbt  babcn,  unb  bcc  Delinquent  in  fotbanc 
per  fententiam  conderanirt  fcpn/  obCC  OUCb 
bacbtC  Inquifition  unb  Criminal-  Procefs  annocO 
in  ble  3citcn  bctf  Concurs-  Procefliis  ficf)  extendi- 
' ren,  mitbin  bic  InquifitionSifObcrCriminal- jvO/ 
ficn  boc  obec  nacb  cinem  au^gcbrodbcncn  Q)antb 
nertbcnbct  woeben  fepn ; 9lBann  nuc  um  biejenU 
gc3cit/  n>0  bic  Inquifition  obCC  bcc  Criminal-Pro- 
ceh  fdnen  SInfang  nimmt , niebf  wuccflicl)  bcr 
Concurs  • Procefs  intuitu  anbcccc  Creditorum 
crFannttbOcbcn,  ba§beg  Deiinqucnten  QJermo# 
acn  bOC  bic  Inquifitionj^Unb  Criminal  - ^oflcn 
uberbaupt  mit  obigee  tacita  hypotheca  & jure 
praelationis  annixb  bdt  afiicict  tbcrbcn  Fbnncn. 

<3Jcrfcbcn  Ung  bcmnacb  fomobl  lu  Unfcccr  Ju- 
riftcn^Facultdt,  alft  Sucjll.  J^of # ® ctidjt , unb 
ubrigen  ©criebten  im  ganb  gnabigjl , ba§  in 
Cunfft  bctglcicbcn  bocEoinmcnbcn  do- 
cendo , confulendo  & judicando  bicfc  tlnfcrc  In- 
' terpretation  pro  norma  gcnommcn  , unb  jcbC0>- 
mob(  bai;auf  tpccbc  gcfpcixbcn  mccbcn.  l^acan 
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gcfl1;icl)ct  Unfcr  gtuibigllcr  un5 
(itUttgarDt  / bcn  13.  Decembr.  A.  1746, 

Ex  SpecialrKefolutione. 


Nro.  XIV. 

Appellantifcfee^  Mandatum  Procu- 
ratorium an  Dad  i^ocft ; ©ftctcnii 

bcrgifc^c  J^of^unD  f)bcr?  Appellationi# 

®crid)f  iu  '^ubingcn. 

iu  ^nb  unterfcbtiebenec  bcf<nnc  unb  fl)ue 
^ funb  mit  bicfetn  offcncn  SBricff  t>i>r  ttiicb  unb 
meinc  €rbcn/ nncbbcm  bot  bem  C6bl.  * * * 
©ericbt  ju  N.  N.  idb  gegen  unb  mibec  N.  N. 
pundto  N.  N.  in  DxccbtTCftigung  gcrntbcn , unb 
flbec  bie  €nb#Uctbcil , fo  in  folcber  SRecbt^ 
fcrtigung  eroffnct  tborben  / tbibec  mid>  / unb 
fut  bcfngten  meincn^egentbeil/tbibetmeinOJcc# 
boffen/  nuidcfallen/  barum  idb  t>on  berfelben  ali 
bamlt  jum  I)6^|len  bcfd>n>ebrt/an  bai  ^ocbfutfll. 
^urtembcrglf^e  # unb  Ober # Appellationi# 

©erid)t  ju^ubingcn  appellirt/  aucb  bon  fclbigem 
Procefs  unb  Citation  tblbcc  gcmdbtcn  mcinen 


©cgentbeil  auf  bcn  * * 
itlongt  unb  auigcjogen. 


^09  50?onatbi  # * 


• Ipidweil  nun  icb/  Urfocb^n  bnlbct, 

fettbec  Appellationi  t ^cebtfetriaung  felbll  nicb( 
bcptbobnen  unb  abmarten  fan/  fo  l>abc  id)  N.  N. 
lu  einem  bollmdcbtigcn  Slnmalb  unb  Procurator- 
bjemitconfliiuittunbgefebt/  mit  g^meinet  ibijfent# 
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lidher  Ratification  unt  ©ene^baltung  ollet  unb 
)Cl)«  oor9cl)enti<n,  ini)ierer(5flcl;cn  t>on  mcinet# 
tpcgcn  1'crubten  ^anDlungcn , unb  gcbc  Ibmc 
bicrauf  t)oUPommcn«i  @cn>a(t/  in  bet  nllerbeflen 
unD  bcjldnbigllen  5«>rni , mit  nllcn  notbtvenbigen 
Subflamiai  • Clauiuln  , n(g  folrf;e^  Dcrmog  W 
IXetbtcn  unb  ^ocbermelbfcn 
©encbti^Odebraud}^/  hnmcc  am  frdfftigjien  be<* 
f(^cben Pan unD mng/  alfonnb bcrgeflaOten/  ba^ 
erfl^benanntcr  5lmt)alb  folle  unb  mooe  m meinem 
SRabmen , oor  .i^o^crmclbten  ^oebfurfll.  -^of/ 
©criebt  / ouf  angefe^ten  ^ccbt^#^ag , unb  olUti 
anbern  SSertagungen  unbTerminen,  jcberjelt  tt* 
febeinen/  bicfclbe  au^uben/  bic  Formalia  AppeI» 
lationis  judificircn/  unb/  fo  meine  AppcHation 
fiiF  foFmlid)  erPcnnt  unb  angenommen  trirb,  ate# 
bonnmcinc  Appellationgjr^Uig  einbringen/  rfteU 
ne6  ©egentbeiW  Exccptioncn/  fo  er  bartt)jbcr  furx 
njcnbcn  mo^te/  onbbrcn/  unb  litem  comeftiren/^ 
repliciren/  Caution  bc^  jKccbten^  tl)un,  uubber# 
glcicben  oon  meinem  ©cgembcil  begebren/  Jura- 
mentum caluronix  , malitiz  , affetflionis,  aedi* 
mationis , liris , caufz  vel  rei,  veritatis  dicends, 
tertie  dilationis  cum  folennirate  legali , articu' 
lorum  dandorum  , refpondendorum , unb 
fonfl  einen  jeben  anberen  jimlicben  unb  mit  9(\ed)t 
inir  auferlegten^pb/  etiam  purgationis , fupple- 
torium , & litis  deciforium,  in  biefer  0acben  ili 
mcine  unb  refpe^live  meiner  (5rben0tel  (diwob^ 
ren,  unb  gleicbcrgeftait  oon  meinem  ©egentbeil 
forbern  unb  begebren,  Pofitionen,  unb  Slrticul 
iibrrgeben  unb  bcrantworten,  rinr  obermebrere 
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Dilationen  bitlcn/  CommilTion  ciu^bitfcn/ Com- 
miflaricn  crncnncti/  wibcrbc^  ®cacntbci(fJ  exci- 
piren , bnrauf  notl)rocnbi9c55en)cifun9cn/fomol)I 
burd)  bricflicbcUrfunDen  / «Ig  ber  S^ugcn  Stue^fo- 
fi<n , tbuti/  unb  auc^/  ju  Srlangiing  bcrcn,  Com- 
pulforial  - unb  Compais  - S5ricff  bittcn , pon  At- 
tertationen  tinb  nll  anbern  Aflcn  5(bfcf)rifft  bcgel)# 
rcii/  borauf/  ivic  Svcc^t,  procedircn,  0igiUen 
unb  J^anbfd[)rifften  rccognofcircn,  oberdiffitircn, 
bc§gleicben  »on  mcinetn  ©eg^ntbtil  begcbrcn,  fol» 
cbcg  iu  gefcbebcn , febcn,  obet  borcn/  uudE)  njibcc 
bcflcn  angema§te58cipcirungen/  fcinc  cigcne,  obec 
bcr  3«ugcn  ^crfoncn , i^re  5lu?fagcn , brieflicbe 
Urfunben/  0igillcn, .^J^inbfcbrifftcn,  ober  nnbc# 
notbnjcnbigc  ©nrebcn  tbun , out^  alU  an# 
berc  Exceptiones  gericbtlid)  furrocnbcn/  bingcgcn 
ali  ba^jenigc/  fo  mic  ju  gutcm  bicnen  mbd[)tC/  fuc 
<lnc©encbflicf;c53efanntnu^  anncbnien,  unbfon# 
ficu  alU  unb  jcbc  mcinc  9>vecl^tlic|>€  Defenfion, 
fdjrifftUcb  obcc  munbllcb/  ubcti/  in  allcn  ProceiTm 
unb  Tcrminett/  unb  bicfc  gan^e  9vcd)tfmigung 
allcrm6glicb|l  au0ful>rcn , J5cfcb<ib/  55cp  # unb 
Snb#Uftl)d/  audf)  bcrfclbcn  Declarationen  bitten, 
unb  folcbc  an^orcn’/  infonbcrbeit  aud>  / \x>o  uon# 
notben/  Rcnitutionem  in  integrum  bc^btcn. 
perdam  nullitatis , nacb  0!)?aa§gab  bcr  .i^ocf)# 
.?)ofi©cricbtg#Otbnimg  unb  bc^General- 
Keicriptg  d.d.  9.Aug.  A.  1718.  gcbraucbcn  uuD 
au^fubrcii/  in  Contumaciam  banblcn/  bicfclbc 
pmg  ren/  auf  Pocn  nDc»  ProcefTcn  / aud)  Arreft 
flnbaltcn,  Expens,  Pollen,  ©c^aben  unb  In- 
lerefle  cfngcben/  unb  ju  taxi^cn  bittcn/  bicta- 
Xxx  3 xivet 


'A'  P P H N D i X. 


Ili 

xirtc  init  ‘$rcu  o^cc  (Epb  bctl)eurcn, it>a6 rcri)tltcb/ 
obcmbcr  Durcf)  qutIidK  Untcrl^anDlung , ?(nla§/ 
unb  v-ompromifs,  otcr  Arhilramem , gcfprot^ClV 
niiif)  bnrcf)  Pa£ta,  unt)  'Vertrage,  (tpclc^c  alie  et 
ein^ugcl^cn  l)icmit  in  fpecie  poUigen  ®en>a(t  l>a# 
ben  foU  ; eingciDlIligf,  nieinetiDcgen  an  baarein 
©elb  oDet  Q5urgfd)afft/  gac  unD  auf  einmal)(/ 
ober  cmpf<ib«n/  unb  barfut  quiuiren/ 

aufbie  Exeeution  gcfprocbenet  Urtbcl,  iviefid)^ 
gebubrt/  PoHfabren , ^utff^fJSrieffe  unb  ‘INroceg 
a(Sl»vc  aug  ?unb  ipiebec  einbtingen/  batauf  / .unb 
beren  'Dionen,  n>le  rccbt/  proccfiiren/  audb  P^iTi- 
ve , ba  fcbenbieUrtbel  mir  iuroibet  etgeben  foltC/ 
unb  batauf  gegen  init  in  exceunonem  procedirt 
tpurbe/  Pon  meinetipegen  alle?(?otl)butfft/  bi§ju 
enblicbetl^rtrterung  beiJ  pundi  F.xccutionis , per^ 
banblen.  !5)e§gleid)en  mag  et  aucb  einen  obec 
mcl)tete5(fftet??lmpalbtc  fubilituiten,  biefen®e^ 
tpait  gat/  obet  jum  “^beil/  ouf  ben  obet  biefelbc 
ipenben/  unb/  fo  offt  i^mc  beljebt,  tpiebctanjtc^ 
nebtnen/  unb  in  0umma/  cum  libera  & plena 
poteftatc,  alle^  tljun  unb  laffen,  fo  ic^felbflen/ 
ba  icb  lebetjeit  iugegen  ipAte , tl)un  obet  laffen 
folfe  unb  ni6d)te.  Unb  ob  et , mein  5(nipalbt  / 
obet  aucb  feinc  Subditu  ttt/  einc^  PollPommcnem 
©etpalt^  notbbutfftig  tpdten , ben  ipill  id>  ibnen 
biemit  famtlieb/  unb  iebem  befonbetg/  Polltonv 
menlicb  unb  ftdfftig , ipic  folcbet  im  9ve.t)t  unb 
^odj^tmelbten  •pocb^5*t|il.  ^of:@etid)ttl?®c/ 
btaucb  fepn  folle , in  biJfct  gan^en  0acbe  gege^  - 
ben/  aucb  alfo  in  beftetgomt/  ie^t,  al^bann/  unb 
bonti/  a\i  ;ebt  / tpiffenriicb  unb  ipoblt^^tx^didicb 
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JugcflcUt/  nnt)  Durc^  bic  General- ClaufuI  allctf 
fo  mit  fonijcrcn  Imitcrcn  '2Cortcn  l)icrinnen 
bcrlcibt  fevn  folltC/  expnmirr , unD  aUc  aiiDere 
S)?iin9cl  fupplivt  unt)  cr|i(Utct  l;abcn. 

9[13a^  ou(I)  nicbrgcDad)!^  nidn5(nn)nlbf,  unD 
fcinc  Subllituirtc , fiimbt  obct  fonbcr^/  In  gcgcn^ 
Wrtrtigcr  ©acbe , bon  meinctmegcn  bniiDlcn , 
tbun  unD  lajfcn  n>utbcn , obcr  nucf)  jupw  in  cr|kt  , 
lnftanz»crl)iint)Ut/  oDer  gclaffen  bdtmt/  nlleei 
unt)  (cbcg  foUbon  mirratiricirtfdjn,  unb  ifl/it>ic 
fd)on  obcn  enncIDt/  mcin  s^cfebl/  gdn^Ucbcc 
^ill  unO  5)?cpmmg.  3cb  gcrcbc  niid) , unb  t?ec/ 
fprcd)c  bictnit/  por  nnb  mcine  £rbcn  / bcp 
mdncncbrcn/  ^auen  unb^lnuben,.  <w(jpbctf 
©tatt/  baP  aU<«*  «njuncbinen/  ftctb  nnbfdl  iu 
baitcn,  cmtfc  jic , 5(n/unb?lffter<51nn>nlbfc,  Pon  • 
bcrul)ttcr  ?Jnn)all)fd>a|ft/  unb  gdni^Ucbcr  0)cnu3# 
tbuuna  berfclbcn , (^d)nblo§  ju  bnlt^n , unb  pon 
alUn  turben  unb  DietbHicben  Cautioncn/  fonbcr^ 
iid)  judicatum  folvi,  in  nlhpeg  ju  cnipcbcn/  }u 
Q^cipjnn/  QJcrlufl/  unbaQcm^c^ten/bep^cr^ 
pfdnbung  nlUt  unb  jcbcc  mcincr  unb  mcincr 
bcn/  gcQcntpdrtig^unb  Wnlffiger,  *?)aflb  unb  @u< 
tbct/  foPiel  beten  bicrju  Ponnotbcn  fcpn  ipctbcn. 
§iUcP9etrcuIi<b  unb  obngcfdbriidj. 
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Nro.  XV. 

Appellatifd&cd  Mandatum  Procu- 

ratorium cm  M6 

bctgifc^e  J^ofjfuni)  Obcc^Appellationg/ 
(^cridE)t  ju  ^^ubingen. 

-s 

iu  Snb  utiterfcb<^i^btnet  befenne  unb  tl)ue 
funb  mit  bicfem  offcncn  ^Scieff  Dor  midb  unD 
mcinc  Srbeti/  nacbbem  »or  bem  8bbl.  « * * 
®erid)t  iu  N.  N.  j(b  mit  N.  N.  pim£Io  N.  N. 
in  9\c^tfertigung  geratb<n/  unb  bi<  Snb^UttbeiO 
fo  in  folcber  ^cdbtfertigung  eropet  rootbcn/  »oc 
tni^/  mibet  befagtcn  mcinen  ^egcntbeil  nutJge/ 
faUin/  baDon  abet  bcrfclbe  an  batt  .i^ocb^-i^utfM. 
^urtcmbetgiftbc  uni>  Obec#  Appdlations- 
©ctidbt  JU  '^ubingcn  appeiijrt , aucb  uen  feibigcm 
^rocc§  unb  Citanon  mibcr  micb  auf  ben  *»  * 

* ^ag  5E)?onatb^  * f * etlangt  unb  au^^ 
gejogcn. 

- :©ien)dl  nun  icb  / <b«b«fFt^r  Urfadben  balbet/ 
felebee  Appellations  - 9iecbtfcrtigung  felb|l  nicbt 
bepmobncn  unb  abmarten  fan , fo  b^be  idb  ju 
einem  pollmdcbtigen  5lnn>oIb  unb  ^rocuratorn 
biemit  conftituirt  unb  gefefet/  ^ f « 

* f mit  gemcinet  miflentlicbet  Ratificatlon 

unb®cnebmba(tung  aller  utrb  /ebet  uorgebenben/ 
in  biefet  bon  meinettuegen  uerubten 

•i^anblungen  / unb  gebe  ibme  bi^t^uf  uoIIFonu 
tnenen  ®eroalt , (n  bet  aflerbe(len  unb  befMnbig# 
flen  Sbi;tn/  mit  aUen  notbtbenbigen  SubDantiaU 
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Claufuln,  ii(s  ber  Sverbtcn  unD 

^iKt)#crmdi)tcn#.^or^#  ^urjll.  ^of#@cnd)W^ 
@d)rau4>^,  immct  ara  frnffrigften  befdxbcn  fa« 
unb  raag,  nlfo  unb  bfrg<|}altcn/  ba§  erflbcnann^ 
ur  Jlnraalb  folle  unb  nioge  in  raeitiem  9?al>men/ 
toor^Dodvermelbtcn ^ocb^,5urfW.  ^of4)<ric^t/ 
angefe^ten  unb  allcn  anbetti 

^ertagungen  unb  ^erminen,  jeberjcit  erfc^einen, 
oiefelbe  auguben/  unb,  fo  mcine^  ©cgentbeiltf 
AppelJation  fjie  formlicl)  erfetmt  unb  angenom# 
tncn/  unb  bie  Appellacions-^lag  eon  ibme  ein# 
SebradE)t  ivirb/  melne  Exceptionen  batgegen 
oringen , unb  benen  ferneren  ^anblungen  ge^ 
bubrenb  abraorfen/  Caution  be^  9vccbten(5  tbun/ 
wib  bergieicf^n  uon  tfieinera  ®egenfbeil  beaebren, 
Juramentum  calumniz  , malitiae,  affcaionis, 
aeflimationig  liris,  caufae  vel  rei , veritatis  dicen- 
dae, tertiae  dilationis  cum folennitate  legali»  arti- 
culorum dandorum  & refpondendorum  , un& 
fonfl  einen  ieben  anberen  jietnlidb  unb  mit  Siecbf 
niir  aufetiegten  ^b/  etiam  purgationis,  f^up- 
pletorium,  & litis  deciforium  , in  biefer  0ad)e 
in  meine  unb  refpeihve  racinec  €fben  0ccl  fcbwoly 
ren,  unb  gleldjergeflalt  bon  raeincm  ®cgentl)ei| 
forbem  unb  begebccn/  Defenfional-Articuluber# 
^beti/  unb  beranttborten  / eine  obec  raebrere 
Dilationen  bitteU/  Commiflionflu^bitten/  Cora- 
miffarien  ernennen/  wibec  bc^  ®eg<ntb«(«  ex- 
batauf  notbtbcnbige  ^weifungen  , fo 
g>ol^  burtb  briefflicbc  UrPunben , al^  bcr 
V|ujrdfl«n,  tbuu/  unb  aucb/  iu  ^fidugungbefen, 
Corapulforial  • unD  Compafs  • Sgeicf  bittcn  / bon 
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Attertationen  unt)  rtllcn  anbetn  Aften  Slbfd^nffit 
begebrcti/  batouf/  wle^vcc^t/  proccdiwn  / 0i# 
gjlUn  unb  ^anbfc^rifftcti  recognofciren , oDec 
diffitiren,  bcgglcic^en  oon  mcinem^egcntbdl  bt^ 
gcbrcn,  fblcbe^  ju gefcbcb^n , fcl)en,  oberbowo/  . 
flud)  wicbct  bcffeii  flngcma§tc  ^Bovcifungen , felne 
dgcne,  oberberSeugcn^erfoncn,  t^te  Stuffagen/ 
bricfflicbc  Ucfunbcn,  @igiUcn , J&onbfd)nffiten  / 
ober  onb«g,  notbmenbrgc  ®inrcben  t^un,  auc^ 

«Ue  anbcre  Exceptiones  gcricbtUd^  fumcnben , 
^Ingegot  aU  ba^^ntge , fo  mir  lu  giitcm  bienen 
fureme®«id>tli(^ciSefanntnu§  nnneb# 
tncn , nnb  fonflen  nllc  unb  jebe  mdne  rcd>tlic6e 
Defenfion,  fd^rifftlitb  obcc  munblic^,  uben,  in  / 
«Ilcn  T3rocc|fen  unb  ^etmincn,  unb  biefe  gon^e 
9to^fecti^galkmt6gUc^au^'ibr«n/^ 

SBcp^  unb  &ib  Urtl>ei{^  cmcfy  bcrfelbm  Dedara- 
tioncn  bitttn,  unb  folcbe  anb6rcn/^  linfonbcrb<i^ 
flUCfj/  tt?0U0nn6t()en/  Reflitutionem  in  integrum 
begebren/  Querelam  nullitatis,  nuf^  9!)?aa§gob 
ber  Jpod)#Sur(ll.«?)ef#@eti^tt#Orbnung  unb  beif 
General  Refcripts  d.  d,  9.  Aug.  A.  1718.  grbtnu^ 
c^en  unb  nu^fubrm/^  in  Contumaciam  baubletr^ 
bicfelbe  purgiren  / oufPoen  aUcc^roceffcn/  auc^ 
arrtflanbolten,  Expens,  ^ofien,  ©cbubcnunb 
3ntcr<jfe  cingebm,  unb  ju  taxircn  bitten/  bic 
taxirte  mit  ^reu  obcr  ^pb  bctbcu«n/  roa^  rcd>t^ 

Uc^/  obrr  aber  burc^  gutiidbe  Unterbdnblung^ 
SJnlaf  f unb  Cdmpromiis , obcr  Arbitrament , gc# 
fptocbcn , nud^  burd^  Pafla , unb  QJcrtrdgC/  (roc(# 
d)c  allc  cr  cinjugcbcn  blemit  in  fpecie  udfligett 
C)cn}aU  ^obcn  foD)  cingctoilUgt/  meincnocgcn  an 
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biUircm  ®elb  ober  SBurgfc^afft/  gnr  unb  auf  ciiif 
mal)l,  ober  jum'^l)ci(  einpfal>cn/  unbbcifurquit- 
tircH/  auf  bieF.xccHtion  gefprocftciicr  Urt^el,  njie 
gcb^ft/  PoUfal)«n/  ^ulff  ? 55clcfc  unb 
^rocc§  adiive  au^#unb  wicbec  ciiibringcn , bar^ 
auf,  unb  bcren  ''}56ncn , wfe  rcc^t,  procediren , 
aucb  patTiv^,  ba  fd;on  bic  Urtl>cl  mit  iutpiber  er# 
gcl)en  foUe,  unb  batauf  gegcn  mir  in  executio- 
nem.procedirt  PDurbe , pon  mcinctipcgen  olle 
9Jot^burfff,  bi§  ju  enblic^cc  Sr6rterung  bc^  P.un; 
dii  Exccutionis , perl)onblen.  !5)e§glcid)en  mog 
er  oud;  einen  ober  rael)rere2lffter#2lmpdlbte  fub- 
ftituiren,  biefen  ©eipolt  gor,  ober  jum  ^|>eil, 
auf  ben  ober  biefelbe  jpenben,  unb,  fo  ojft  iljme 
beliebt,  tpieber  an  ftci^  ne^men,  unbiu^ummo/ 
cuni  libera  & plena  potedate , ollee^  tl)un  un6 
lolfen,  fo  felbflen,  ba  Ic^  /ebcrjeit  iugegen  todre, 
t^un  ober  laffcn  folte  ober  moc^te.  Unb  ob  er, 
tnein  2(nn)alb/  ober  auc^feineSubdituirtc,  eine$ 
poUfommenen  ®en>oW  notbburfftig  «edren,  ben 
tpill  tc^  ibnen  l)temit  famtlidb  / unb  /ebem  bcfon# 
bero  , PoUfommenlicb  unb  frdfftig,  n>ie  fold^cc 
im  9Red)t  unb  ^boc^^ermelbtem  J^PcbfurfU.  .i^of# 
®erid^tJJ#@cbrauc^  fepn  folle,  in  biefergan^en 
0ac^e  gegeben,  aud>  aifo  in  befler  Sorni,  je^t, 
oWbann,  nub  bann,  al«  je^t,  ipiffentli^  unb 
tt)oblbebddf)tlid^  jugeflellt,  unb  burc^  bie@eneraU 
Clauful  alle«  ba^,  fo  ntit  fonberenlauteren^SBor# 
ten  l)ierinnen  oerleibt  fepn  folte , exprimltt,  unb 
alie  anbere?^dngel  fupplirt  unb  erflattet  baben. 

SiBao  ducb  tneln'2lnn>albt,  unb 

feine  SublUtuirte/  ^uibt  oberfonber^/  in  geaen# 

• Yyy  * tporti# 
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wArtIacr  0ad)e , tjon  nidnetrocgcn  ^anb(en/tl)uii 
unD  Idffcn  ivur&cti/  ftDcr  and)  juoor  in  erfler  In- 
ftanz  toerbanDUt/  D&«  gclajfen  Ijdtten/  olle* 
«nt>  jcteg  foll  t)on  mir  ratificirt  fcpn,  unb  ifl/  mc 
l**i>n  oben  ermcIM,  ci  mcin  Weljl/  gan^Iic^w 
l^iUunDOKcpnung/  - 3c()9«cl)e  audj/  unDwt/ 
fpcecbc  bicmit  f por  mtcb  unb  meine  Srben,  btxf 
ntcinenebwn/  ^taucn  unb®laub(m,  an^pbe^ 
ba«  allrt  onjanebmen,  fleti)  unb  pefl  5U 
hnltcn,  audb  fic,  5fn#unb5(fftet^5In«)dlbtC/  &«m 
berubrtcrSfnttwlbtfcbafft,  unb  gdnbliff)«®«nug<» 

abctfelbcn  0df)nblj>§  ju  butten^  unb  pwt 
urben  unbSiedbtlicbenCautionen/  fbnber^ 
licb  Judicatum  fofvi , in  allwcg  iu  entbeben,  ju 
©cminn,  QJeriufJ/  unb  oUemiRetbten/bei)'^^ 
pfdnbung  allec  unb  (eber  rneiner  nnb  -memer 
beu/  gegenmdtfigninb  funfftiger/J^aab  unb®u/ 
fbet/ |o  bfclibeten  bietju  tJonn6tben  ftpn  roerbeti. 

gmculidb  unb  ungefdbtlic^.  ^eflfen  oUm 
JU  wobw  Urfunb  }c. 


Nfo.  XVI. 


‘Appcllantift^e^  Mandatum  Procu- 
x^ttorium  in  Commun  -®acf)en , cm  ba0 
^o^^^urfH.  ‘3©uctcmbergif^e  ^bof^unb  , 
Obct  * Appellationi  ^ (^ticbt 
iu  ^ubingen. 


^efemten.  unb  tbun  funb  mit  biefem  offenen 
' ' 'i  i i'  ^dejf; 
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SBricff ; »or  bcm  £6bl.  N.  N.  ©cric^t 

iu  N.  N.  Q)cmein«  ju  befagtem  - N.  N.  ae/ 
geti  unD  tvibec  N.  N.  pundto  N.  n.  In  JKecbffcr/ 
tigung  «ratljen/  unb  atw  bic  &ib^iUflKl/  fo  in 
folcbcc  yv^cbtfwrtgung  er6ffhct  ww&cn,  mibcr  bic 
Commun  unb  fvr  bcrfdbcn  ©cgentbcil  n)ib«r 
OkrbDtfen  ou^gnolUn  / bcitum  n>ir  im  SRnbmen 
«r|t  f «melbter Commun,  al^  bamitjum  bbcbitcti 
be)(bwcl)rt,on  ba^  ‘SBurfembcrgifcbe 

4)ofnmb  Obcr  * Slppellationg  ?®ericbt  ju  ^ubln^ 
0cn  appellirt,  aucf)  pwi  felblgem  ^tocc§  nnb  Cita- 
iionaufbeii  0 * # .^ogSWonatb^  » t f- 
fdangt  unb  au^ge^ogen. 

J5)icjwa  nun  roic  folcbec  SIppenaiion^/Died^e^ 
fertigung  felbfl  nkbt  bepwobnen  unb  nbmamii 
fbiinen/  N.  N-'jueine!nt>oUmAcb<» 

tigcn  ^ntbnlb  unb  Syndico  bt<tnit  conftituirt  unb 
gefcbt/  mit  gemcincc  mifentilibcr  Ratification  unb 
^ienebmbolmng  nllcr  unb  icbcf  Pocgel>mben,  iu 
biefcr  ©ttc^  bon  befogiec  Commun  njfgcn  b«/ 
ubten  .igjnnblungen/’  unb  gebcnibntc  bi«raiif  polU 
fommenen  (SewaU  , in  ber  alierbefien  unb  be^ 
fionbigllcn  5»nn,  mit  nHen  notbrocnbigcn  Sub- 
ilantial-  CJaufuin,  nlP  folc()e^  bcimog  bwiKecb# 
t«n  unbJf)ocb#ermelbtcn/4)ocb#5«»1^f- 
rid)tg#@cbraucb^/  Immcr  om  frdffitigthn  bcfcbe» 
b<n  fnn  • unb  mag/  dlfo  unb  bergcflolfcn , bng 
erjl^beminnter  SInmalb  foIle‘unb  mbge  in  unfftm 
9^al)men  , boc  J^ocb  enmdbfem 
'j^of#@cri(bt/  oufnngefc^tmSRccbt^^^ng,  unb 
oUcn  onbcrn^crtogungen  unb  ‘■^crmlnen/  jebrt^ 
■geit  crfcl^etnen/.  brefelbc  aut^uben/  bU  Formalia 
‘ Yyy3  AppeU 


^6z  APPENDIX. 

Appellationis  jiiftificircn/  uni)  fo  uiifere  2lppeU 
lation  fur  formlid^  erfenntuni)  angcnommeii  wirD/ 
ol{$0ann  Die  21ppeUation^/^(ad  dnbrinden/  bcd 
@cgentl)cilt5  Exccptioncn  / fo  et  bariDibct  fur«» 
«cnbcn  mod^te,  anl)6ren/  unO  litem  comeiUrcn/ 
rcplidren/  CautionDcs  9vccbtcndtl)un/  unbbct# 
Slcid)cn  pon  Dem  ®egent^ll  bcgebrcn/  Juramen- 
tum caiumniz^  malitix,  affe£I  onis,  xilimatio- 
nis  litis,  caufz  vel  rei,  veritatis  dicendz,  ter- 
tiz  dilationis  cum  folenniiate  legali,  articulorum 
dandorum  & refpondendorum , unD  fonfl  etnen 
iebtn  anbcm  jimli^cn  unD  tnit  recbtcn  aufcrlcgtcn 
^pb/  etiam  purgationis,  fuppletorium,  & litis 
deciforium  , • in  blcfct  ©ad^c  In  unfete  @cel 
fcbtpobrcn  / unb  gUic^ergcjlalt  pon  b«m  @egen# 
tbeii  forbern  unb  bcgel)ten/-.Pofui6ncn  luib-orti- 
cul  ubergeben^  nnb  petonnporten  / eine  obec 
mebrcre  Dil^tonen  bitten , Commiflion  ou^biP» 
ten,  CommilTaricn  ctncnncn/  wibcc  befl®cgen< 
tbeild  excipircn,  batauf  notl)tpenbiac  55cipcifuu# 
gen  fo  tpol)l  burc^  bcleffUdie.Urfunben/  ald  bec 
^(ugen  ^udfagen/  tl)un/  unb  audb/  }u  friatu 
Qung  betcn , Compulforial  - unb  Compafs- 
lotieffbitten/  pon  Atteftationen  unb  alicn  anbern 
Adien  2lbf(brifft  bcgcbren,  barouf,  mic 
procedircn,  ©igillcn  unb  4)nnbfcj)tiflTf<n  recog- 
nordwn/  ober  diffitiren , bcfgleicben  prn  unferm 
®egentl)Cil  begcbctn/  fo(d)cd  ju  gcfdbebcn,  fel^n, 
•bct  boren,  autb  tpiber  bcjfcn  dngemagtc 
tpeifungen , fcine  cigcnc/  obcc  bec  ^cugcn  ^J>crf^ 
ncn/  ibre^udfogen/  brieflicbeUrfunbcn/  (Sigil^ 
Utt/  oberanbnr^/  notbwcnblge 
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Sinre&en  tl)un,  auc&  alle  anbere  Exceptiones  ge/ 
rid)tll(^  furiDenbcn , J)jn9egen  oli  bo^/enige , fo 
un«  jugutem  bicnen  vc^xt,  fiic  eine  ®ert^tlld)C 
IfiefonnimifJ  onneljmen/  unb  fonflen  ollcun&iebe 
unferc  red)tli4)eDefenfion,  fd>riffHid)ol»«miinb^ 
Uc^,ubcn,  in  ollen  ^^coceffcn  unD  ^crrainen, 
unb  bicfe  gon^cDiecbtfcrtlgungoIlermdglc^ll  <mi* 

^ ffll)«n,  Igcfc^eib^  53cv#unl>  enb/U«|)eI/  ou(() 
berfclben  Dcclarationen  bittcn,  unb  fold^c  anbo^ 
ren,  infonbcrbeit  awi)r  n>obonn6rt^en/  Reftuu- 
tionem  in  integrum  bcgcl>ren,  C^erelam  nulfi- 
tatis , noc^  OJ?oo§gob  ber.tod^^§ut|ll..5)of^®<^ 
ric^W^Orbnung  unb  be^  General . Rcfcripts  d.  d. 
9.Aug.  A.  1718.  gebroud)cn  unb  ou^filbren , in 
Contumaciam  bdnblen/  bicfelbe  porgiren/  ouf 
Pocn  flller^roccpn  / croc^  Strreff  anbolren,  Ex- 
pcns,  ^oftcn/  ^d[jflbcn  un&3nwrcf|VeirTgcbm/- 
.unb  taxrwn  bitten  / bie  taxirte  mit  ^rcu  ober 
Cpb  bctbwrcn , »o«  tccbtlid> , ober  obcr  burtb 
gutlit^e  Untccbonbiung/  ^nlaf/UnbCompromils, 
ober  Arbitramcnt,  gefprocbcn,  oucb  burd^  Pa£!a 
unb  Vertrage,  (weld^e  er  olle.einjugel>«n  blcmit . 
in  fpecie  ooUlg^n  ©etuolt  boben  foll)  cingcivilligt, 
unfermxgcnon.  boarem  @eib  ober  ^iirgr(^offt/' 
fiot  unboufeinnwbl/  ober  ium-^cll  empfoben, 
unb  borfur  quittiren  , ouf  bic  Exeeution  aefpro^ 
tbencr  Urtbel/  mie  fitb^  gebubrt,  tjollfubren, 
^ulffi^JSricffe  unb^roceg  aflive  ou^^unb  mieber 
einbringen , borouf,  un&  beren  JWnen/  wic  rec^t/ 
procediren/OUtb  paflWe,  bo  fcpon  bicUrH)eI  untl 
lumibec  ergeben  folfe,  unb  botouf  gegen  un«  in 
«xceutionem  proccdHrt  TOurbe  , bon  anfettibcgen 

oBe 
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•<illei)^otb&urjft/  bi§  }u  cnMicbcr  &:6rtcnjnp  bc5 
puru^i  Executionis , oecb^tiblcn.  I^e^3(dd[)en 
,!twg  et  auc^  eincn  eber  mcbrcrc^lffifer^-^lnWvilDte 
fubftituircn , biefcn  ©cwnlt  gat/  ot)cr  jum 
duf  bcn  ober  biefelbe  wcnbeii/  unb,  foolft  i^me 
. belicbt  / tDiebet  on  ficb  nebmen , unb  in  0umma, 
cum  libera  & 'plena  potedate , iilled  tl)un  unb 
'lafjen/  fo  roit  fcibflen/  ba  roit  icberjcit  jugt^ 
gen  mdten/  tt)un  obet  (affen  folren  unb  md^ten. 
Unb  ob  et/  unfet2lnn>olb,  obet  oud[)  fetne  Subfti- 
tuitte  eined  boUfommenern  (^emaltd  notbburfftig 
>n>dren/  ben  n>ol(en  n>ir  j()nen  bitmit  famtUc^/Unb 
lebem  befonber^/  ttollfommcntlid^  unb  ftdflFtig, 
ibic  fDld^ct  im  9vccbt  unb  etmelbien 
$?urfH.  ^)of*'@cti(^)td#@cbraucl^  fepn  folle,  in  bie# 
(et.gan^en  0acbe  segeben,  auc^  oifo  in  bejlet 
Sorm,  ie^t,  aldbann,  unb  bonn,  alti  /e^t,  ioif> 
fenili^  unb  n>oblbebdcbt(i(()  {ugeflellt,  unb  burdd 
•biefe  ®encral<€lauful  alle^  bati,fo  ntlt  fonbcren 
lauteren  ^orten  biccinnen  oerleibt  fc^n  folte , 
exprimite,  unb  alle  anbete  CWdngeI  fupplitt  unb 
erfJattet  bnben.  ' 

SDBotf  au((>  mebrgebac^tet  unfh^nwalbf,  unb 
feine  Subrtituitte,  fambt  obet  fonbert,  in  gegen^ 
n>dttiget@a^e,  oon  unfertibegen  bflnblcn,  tbuti 
imb  lajfen  routben,  obet  aucb  iuoot  in  etflet  In- 
ftanz  oetbanblet,  obet  gelaffen  bdtfen , ba«  allei 
unb  jebed  foll  t>on  un^  ratificitt  feon,  unb  ijl,  roie 
f^n  oben  etmelbt,  ed  ^et  55efebl , gdnblicbct 
2BiU  unb  SOlepnung.  ^it  geteben  aucb/  unb 
betfpteAen  bitmit,  bot  und  unb  unfete  €tben, 
btb  unfeten  SbrtU/  ^ouea  unb  Q)(auben/  an 
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Dag  allctf  anjunc()mcn/  )I«l>unD 
feilju  Ijalten,  auc^)  file,  QlnfUU\)2lfft»f^nrt>^U 
be,  t)on  bcrut)«cr  ^Inmalbfrfxifft/  unb  gdn^lid^c 
©cnngtl)oung  berfelben/  ju  ^aften,. 

unb  t>on  allen  burben  unb  rc^tlicbcnCaurfoncn, 
fonbcrlid^  Judicatum  folvi , in  nllroceg  nu  ent^Ci 
oen,  ju  ©etvino,  <35erlu|l , nnb  oUem  ^ec^iten/ 
Ixp  QJerpfdnbting  all«  unb  iebet  uuf«  unb  un^ 
ferec  Seben/  geg^nwdrtlg  unb  funiftiget/  ^ottb 
unb  ©dtl^et/  fo  t>iel  beren  ^ierju  bonn6tl>fn  fcpn 
werben.  ^UetJ  gctteulit^)  unb  o(>nflffdl)rU^. 
JDeflTen  nllen  }U  ivaljtet  UrPunb  :c. 

Nro.  XVII. 

Appdlatif(6f6  Mandatum  Procu- 
ratorium in  Commun-^ac^ett/  an  bo$ 
•?)oc^)  ^ ^utfembwgiftl^c  ^of  f unb- 
Obtt  * Appellationi^  / ®(Vict)t 
iu  ^ublngen. 

> enb^^Unterjogene,  N.  N.  JSuratttneu 
fl«,  ®erid)t  unbOvdt^  ju  N.  N.  ^ePetv 
nen  unb  tl>un  Punb  mit  biefem  offenen  33rief; 
f)i^ad)bem  bor  btm  €6bl.  ^ ^ ®etic^t  )u 

i * t * ©emeinec  gUef  N.  N.  mit  N.  N. 
punAo  N.  N.  in  SRctfjtfettigung  getat^n , unb 
bi<  6nbs'UrtbeI  bot  bic  Commun  roiber  ben 
gentbeil  ou^gefallen/  babon  abet  bctfclbc  an  ba« 
2Uurtembet9iTc^eJg)of/unb  Obet^ 

' 2ppellatiwrtr©eri(^t  ju  ^ubingen  appcllirt, 
«u(^  bon  bemfriben  ^roce§  unb  Citation  tbibec 
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tie  Comraun  auf  tcn 


tag  5)lonatl)tf 


, t t 9 erlangt  unt)  au^sejogen. 

‘iSieweil  nun  n>ir  ?(ppellation^^^yvec^t^ 
fertiauna  fclbfl  nic^t  bc^mobncn  unb  obwactcn 
!6nnw/  fobabennjir  N.  N.  ju  einem  PoUmac^# 
tiacn  5Imt>alb  unb  Syndico  bicmit  conftnuitt  unb 
oercfet,  mit  gcmcincr  miffentlic^er  Rauficationunb 
©enebmbnltung  aller  unt»  jcbet  oorgebenbcn , m 
bicfcc  @acf)c  pon  bcfagtet  Commun  wcgcn  pct^ 
iibten  .?)anb(ungen , imb  gebcn  ibmc  bierauf  PolU 
Fommencn  ©«roalt,  in  Det  aUcrbcflcn  unb  bc# 
fti\nbigftcn  5orm , mit  nUcn  notbtvenbigcn  Sub- 
llantial.CUufuln.  nl«  foIcf)Cg  P«m6g  t»CC  M* 

tcn  unb  *^ocb<«mcIbten 
tichtg  ?©«brau(b«/  immcf  m friWti9fi<n 
ben  f an  nitb  mag  r nlfo  tinb  bergcflalten , 
benannietSIamalb  foHcwibmbgein  unferm 
incn  / »oc  Jbocb^ermclbtcm  4>ocb^Sur(ll. 
©ericbt,  «uT  angtfe^tcn  9iccbt^*'^ng  / nnb  allcti 
QJcrmgungcn  unb  *^ermincn  iebcricit  crfc^eineny 
bicfclbc  au^ubcn,  unb  fo  bctf  ©cgcntl)eil«  Appel- 
lation  fur  formlicb  crFannf  unb  angcnommen  / unD 
bfc  Appellation^#^Iag  t)on  U>medngebrac9t  wirD/' 
unfctc  Exceptionm  bargegcn  furbrlngrn  ,-uno 
bencn  frrneren  ^cinbtungen  gebubrcndabmortcn,- 
Caution  bc5  9\e^ten«  tl)un,  unb  berglelcben  bot» 
bein©egentbeilbcgel)rcn,  Juramentum  calum- 
niae, maliti*,  atfedtionis,  «ftiraationis  litis,  cau- 
fo  vel  rei , veritatis  dicendae , terti*  dilationis 
cum  folennitate  legali , articulorum  dandorum 
& refpondendorum,  unD  fon|Ieincn  jeben  anberm 

liemlic^  unbmit9v<(^t  un«  oufrrUfltcn  gpD,  ctianx* 
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purgationis,  fbppletorium,  & litis  deciforium, 
in  biefcr  0nc^>c  in  unfcre  0eel  f(:^tv6l)t<n/  un& 
gUic^ccgc|tiiU  pon  C>cm  @cgcntl)cil  fojt)crn  uni) 
begd)rcn/  Defenfional-Articul  ubcfget^n/  uni 
bcrantmottcn , cinc  obct  tneljrctc  Dilationcn  bit^ 
tcji/  Commiffion  ouesbittcn/  Commiflancn  ct* 
ncnnen/  tpibcr  bc6  ©cgent^dlti  excipiren/  bar? 
auf  notbwenbigc  ^Sfweifungen , fo  wol)!  butcb 
bncfflic^)c  Urfunbcn , al^  bcr  Siu^fagcn^ 
tl)un/  unbaucf)/  iuSclangung  betet/  Compul- 
forial-unb  Compafs-^Brieff  bitten  / pon  Atce- 
ftationen  unb  allen  onbctn  Aften  5(bfcbtljft  bc# . 
gcbten/  batauf,  wic  9\eci^t/  procediten,  ©i^ 
-gjllen  unb  ^anbfcbrifftcn  recognofciren  / obec 
diffititen  / be§9lei(f>en  pon  unfetm  ®egentbeil  be^ 
gcbten/  folc^eti  jugefcbel)cn/  feben/  obethoten, 
aucbtPibet  bcffen  ongemafte  ^ctpcifungen/  fcin< 
eigene,  obet  bet  3eugen  ^'etfonen/  ibte5iugfa^» 
gen/  btiefflicbe  Utfunben,  ©ifliUcU/  ^anbftbtitf» 
ten/  obet  anbct^z  notbtpenbige  Sinrebcn  tbun/ 
unb  nile  anbcte  Exceptiones  gericbtlit^  futwen^ 
ben  / bingegen  ali  bati  (enige , fo  un^  iu  gutcm  bie< 
nenmod)te/  fut  eine  ©cticbtl.  5^efanntnu§  annel)<» 
men/  unb  fonj^en  oHeunb  |cbc  ted^Hicb^  E)efenfion 
fd)tifftli(^  obet  munblidb  uben , in  allen  ^>tocc(> 
fen  unb  ^etmincn/  unb  biefc  gan^e  fRedbifttti^ 
gung  alletraoglidbfl  au^ful>ten , 
unb  Snb^Uttbcl/  autt)  betfelben  Declarationen 
bitten/  unb  fol^e  anl)6ten/  Infonbetbeit  aud)/ 
n>o  PPnn6tben  , Renitutionem  in  integrum  be^ 
gebten/  Querelam  nullitatis,  nadb  tnaa^gab  bet 
•S)0(b^5ut|ll.  ^of«»@eticbt^^Otbnung  unb  be« 
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Gen.  Refcriptsd  d.  9.  Aug.  A.  1718.  gebcaud)etl 
unb  ougfubrctt/  in  Contumaciam  banDlen/  l»ie^ 
ftlbe  purgircn,  auf  Poen  oller  ^roccffeti/  du(^ 
Virrcjl  anboltcn,  Expens,  ^oflen,  (Scjjabeit/ 
unbSnttrcjjeeingcben/  unb  jutaxircnbittcn/  Die 
taxirtc  mit  ‘^reu  obcf  ^b  betbeuwn/.  n>ag  cecbt^ 
iidb/  «berabecbur^ptlicbeUntecbanblung/ 

(0^/  unb  Compromifs/  ober  Arbitrament, 
fprocben,  aud)burcb  Pa«a,  unb93emdge/  (roeU 
(be  nQe  er  ein^ugcben  b^tnit  in  fpecie  pbUigen 
tpplt  b<iben  foU)  eingetviUtot , ttnferttpcgcn  an 
baarem®clbober33ur9f(battt/  gar  unb  auf  ein^* 
mabi  f obcr  jum  t(>ei(  empfaben  / unb  bafiic  quic- 
liren,  oufbicExecution  gefprocbcnctUrtbel,  roie 
fi<b^  gebdbrt , PoDfabten , ^ulff J8tieffe  unb 
^ vwceg  activi  au§#unb  roiber  einbringen/  bor<' 
«uf/  unb  berenPocnen/  n>ie  rerbt/  procediren/ 
aucb  paflfiv^,  ba  fcbon  bie  Urtbel  unti  )tm>iber  er^ 
geb^n  foUe/  unb  barauf gegen  un^  in  executionem 
proceditt  muebc , Pon  unfcrtipegen  ,allc  9^otly 
eurflrit  / bi§  ju  enblicber  Srorrerung  be^  pun£ti . 
Executionis,  oerI>anbIen.  S>e§glei(bcn  mag  er 
auebeinen  ober  mebrece  ^Iffiter^^nmdibe  fubHitui- 
^ ren , biefen  ©emaU  gar  / ober  jum  <*uf 
ober  biefelbe  roenben,  unb , fo  offt  ibme  beliebt/ 

' loieber  an  f«b  nebmen  / unb  in  0umma/  cum 
libera  & plena  potcflate,  alleg  tbun  unb  laffen/ 
fo  mir  felbflen , ba  n>ir  ieberjeit  nugegen  todren/ 
fbun  ober  laffen  folten  unb  nibtbten.  Unb  ob  et/ 
unfer^nnHilb/  ober  autb  feine  SubUiruirte/  eintf 
bollfottmienern@eipa(t«  notbburfftig  njdren/  ben 
• tPoUen  n>ir  ibnen  bimiit  fambtiirb/  unb  febem  be^ 

fonber^/ 
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fonber^  / ftoUfommentlid^  unb  Frdfftig,  mle  foU 
c^ec  im  SRec^t  uni)  ennelbtcn  ^oc^)^?yucfll. 
•&of#©crid;tg#®ebraiK^  fepn  folle,  in  biefcr gan# 
^en  ©acbe  gegebcn , auc^  oifo  in  bcjicr  5*>rtn , 
Kbt/  al^bnnn,  unb  bann,  al^  |c^t,  roi|fcntfi* 
unD  tooblbcbdAtlicb  jugcilellt,  unb  burd)  bie|e 
©encrnl/Slauful  nlico  bat^,  fo  mit  fonbcren  lau# 
tercn  ^ottcn  b^tinncn  oerleibt  fepn  folte,  ex- 
primite / unb  alie  anbere  SOldngel  fupplirt  uub 
erflattet  baben. 

aud)  mcbrgebacbter  unfer  Slntoalb , unb 
feine  Subflituirte,  fatnbt  obet  fonber5,  ingegen^ 
n)dttiger0adbe,  oon  unfertn>egen  banblen,  tbun 
unb  laflTen  wdrbcn , ober  oucb  juooc  in  etfler  In- 
ftanz  oecbnnblet/  obergelaffen  bdtten,  baOalleeJ 
unb  iebeO  foU  oon  untl  ratificire  fepn,  unb  ifl,  noie 
ftbon  oben  ermelbe,  e«  unfer  JSefebI , gdnblidbet 
^ill  unb  50?epnung.  ^it  gereben  au^  , unb 
oerfprecben  bi^uiit,  oor  unPunbunfetcSrben,  bcp 
unferen  (£bwn,  ^ouen  unb  ©laubcn,  an  (^ybed 
0raft,  ba«  aUeO  anjunebmen , fleeb  unb  fcfl  iu 
balten,aud)fie/  5(n*^unb  5lffter#2(nn)dlbte/  »on 
Dcrubrfer2Inn)albfd)afft,  unb  gdnblicber  ©cnug# 
fbiuing  bcrfelben , 0cbablo§  ju  baltcn,  unboon 
aOen  Q3urben  unb  redjtlicben  Cautionen fonbet^ 
licb  Judicamm  folvi,  in  allweg  )u  entbeben,  ju 
®ett)inn,  Q3erlu(I,  unb  allem9ie(bten,bep^er# 
pfdnbungallet  uub  jeber  unfet.unb  unfcreretben, 
gegenttjdrtig^unb  funiftiger  ^aab  unb@utbcr, 
jfe  olei  beren  b»«iu  oonnotben  fcpn  merben.  ailed 
getreulitb  unb  obngefdbrUtb.  S)e|fen  allem  ^ 
wabrem  Urfunb  jc. 
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Num.  XVIII. 

Mandatum  Procuratorium  iit  Re- 

mifliong ; @ac!)Cn  QIl  Da6  ^0C()  J 
2Curtembct9ifcJ)e  ^of  * ®cnd;l 
ju  ^ubingcn. 

JU  <5nb  Unwrfcbricbener,  SSeFennc  unb 
tl)ue  funb  mit  biefcin  offenen  ^rieff  »or  mi^ 
unb  meineSrbcn  ; 9^ad)bcmc  id)  niU  N.  N.  in 
©trittigfcit  geratben  , bicfe  0ad>e  nbet  be^) 
gurfil.  Sian^lep,  irofeibllfic  anbdngig  gcn^efen, 
ex  officio  nid)t  uu^emacbt  njerben  fonnen/fon# 

bcrn  an  ba^  2Curtcmbcrgifcbc*v*>f*' 

©erid)t  ju  ^ubingen  ju  recbtlidbec  St6«etung 
rcmittirt/  auc^  t)on  fclbigem '13roce§  unbCitation 
aufben  * * f "^ag  9)?onatl)^  t * * * 
erfnnnt  morben. 

JDiwciI  nun  id)  Urfad)<n  balbet  foU 

^er  S^edbtfertigung  felbfl  nicbt  beyivobnen  unb 
abroatten  fan,  fobabeicb  N N.  ju  einem  oolU 
ntddbtigen  5Innjalb  unb  procuratorn  bietnit  confti- 
fuirt  unb  gefcbt/Unb  gebc  ibmc  bierauf  tollfomenen 
©eroait  / in  bcr  allcrbcflcn  unb  bcjidnbigOen 
Somt/  YnitaUennotbwenbigflen  fub(Untial*Clau- 
luln,  alfJ  fo(d)e{i  nennbg  bet  9lcd)ten  unb  ^ocb^ 
ermelbien  / 

braucb^/  immet  am  frdfttigjien  befd)eben  can 
unbmag/  alfounbbergeflaUtn/  ba§  er)t'benann^ 
ter  SInroalb  folle  unb  m6ge  in  tneinetn  M)men/ 
^ocb^ermelbtcm  .feiod)  f ^litjil.  ^of  f @e<» 
»i(bi/  auf  angefebten  iKecbt^^^ag,  unb  allen 
(Wbetn  ^ettogungen  unb  ^etminen , leberjeit 
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erfcf^eincn,  liicfclbc  au^ubcn,  allcn  notbiflcn 
luncicn,  tric  bie  5Jalpcn  babcn , »or  unD 
£»n  meiner  flott  gcbubrenb  abtvartcn-/  Caution 
beg  Dvcdbteng  tl>un/  unb  bcrglcic^)cn  toon  bcm®e/ 
gentbcil  bcgebrctl/  Juramentum  calumniae,  ma- 
linae, affedlionis,  aeflimationis  litis,  caufae  vei 
rei,  veritatis  dicendae,  tertiae  dilationis  cum  fo- 
lennitate  legali  , articulorum  dandorum  & re- 
fpondendorum , unb  fbnfl  elncn  /cbcn  (inbcrn 
jiemlicb  unb  tnit  9\cd;t  mir  oufericgten  (Jpb , etiam 
purgationis,  fuppletorium,  in  bicfcr  0ad^e  in 
mcinc  unb  refpedlive  meiner  Srben  0eel 
ren , unb  gleit^ecgejlnlt  pon  bem  ©egentbeii  for^ 
bern  unb  begebeen , Pofitionen  unb  - Articul  uber^* 
geben , unb  perontiporten , eine  obet  mebrere 
Dilationenbitten/  Commifllonnu^bitten/  Com;? 
miflarien  etnenneti/  tpiber  be^  CiJegentbe/lt^exci- 
piren/  barauf  notbroenbige  SBemeifungen/  foipobi 
burcb  btieffliebe  Urfunben,  ol^  bec  51ug# 
fngen/  tl>un,  unb  aucb/  iu  Srinngung  beren, 
Compulforial- unb  Compafs- iSrieffbitfcn/  pon 
Aftfcftationen  unb  nllen  onbern  Adlen  Jlbfebrifft 
begebren/  batauf/  ipie  9\ecbt/  procediren/ 
gillen  unb  vi^anbfcbriefften  recognofeiren  / obec 
diffitiren/  be§gIeicbenPon  meinem  ©egentbeil  be^^ 
gebren,  folcbeu  ju  gefdbeben,  feben/  oberboren, 
nucbnJibec  be)Ten  nngemafitc^Beipeifungen,  feine 
cigene,  ober  ber  3Wn 'j>erronen‘/  il>re  $(ugfa# 
gen,  brieffliebe  Urfunben,  0igiDen,v?>nnbfcbriff^ 

. ten,  ober  anbere^  notbwenbige  Sinreben  tbun, 
au(b  nUr  embere  Exceptiones  gerifbtiicb  furtpen^ 
ben,  bingegen  all  bag  lenige,  fp  mir  iu  gutbem 
bienen  mbcbte  / fur  emeQJericbtlicbc^efanntnug 
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oniicl)mcn , un6  fonjlen  nll<  iml»  jc6c  ineinc  vtd)t£ 
lid^  Defenfion , f(^>rifftlic^  obec  mtin&Uc^,  ubcn. 
In  allen  ^i>ccffenu!i&'^crmmen/  un&  DUfc 
Ovei^tfertigung  allerm6glicf»l  nu(5fut)ren  , 
gbeiD,  Snb^Urt^cI/  oud^  bcrfciben 

Dcclarttionen  bittcrt/  unb  folc()<  onborcn/  In^ 
fonbetbcit  Md)/  roo  t)onn6tl)cn/  Rcltitutionem 
in  integrum  begtbrttl/ Querelam  nuilitatis,  nac^ 
maa§gab  ber  @cnd^t« 

nung  unb  bc<  Gen.  Referipts  d.  d.  9.  Aug,  A. 
1718  gebMUCIjen  unb  «Udfnbren,  in  Contuma- 
ciam banbein/  bltfelbe  purgircn,  auf  PeenaUer 
5>roce|[Vn/  oud>9lrre|l  anbnlten,  Expens, 
fim,  0cbaben  unbSnterejfe  ctnieben,  unbiu 
taxiren  bitten , bic  «axirte  mit  ^rcu  obet  Spb 
befbeuren,  wnd  tecbtiicti/  obet  abet  burd)  gub* 
UcbeUntcrbanblung/  5Inlng,  imb  Compiromifs, 
©bet  Arb:tramcnt,  gefprocben,  auc^  butd^Pafta, 
nnb  QJevtrdg^/  (ttxldK  cr  einjugeben  bietnit 
in  fpecie  ©oUigen  @en>uU  baben  foU ) cingemiUigt/ 
mcineimcgen  an  bcuitcm  ®db  obet  ^urgfcbafft/ 
gar  unb  aiif  einmnbl/  ober  ium  tb<il  empfabW/ 
unb  barffic  quittiren,  auf  bie  Exeeution  gcfpriv 
Aenee  Urtbel , mle  fieb^  gebubrt , BoOfabtcn , 
'yulff^JSrieffe  unb  ^rocef  adiivi  au§#unb 
beceinbringen/  bocauf,  unbberen  Poenen,  mfe 
recbi  / procediren , aucf>  pafliive,  ba  fdbon  bie 
Uttbel  tnir  }un>ieber  ergeben  folt/  unb  barauf  ge^ 
gen  mi  A >n  exeeutionem  procedirt  mucbC/  Pon 
melnctnxgen  aHe  9^otbburfft , bi§  ju  enbliAflf 
&6rterung  be^  pundH  Exeeutionis.  perbunblen. 
S^efgleiAen  mag  er  auA  einen  ober  mebrere^^^ 
tfr^^ntwilbe  fubftiiuiren/  biefen  ©etpoltgar, 

ober 
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o^ec  jum  ouf  tieriobcr  Diefdb<  iDcnDcO/ 
unt>/  fo  offt  if)mc  bcliebt/  it>ieDcc  anflc^nebtnen/ 
unb  in  0ummvl/  cum  iibera  & plena  potellatc, 
allfg  tl)un  unb  laffen,  foic^  fclbflcn,  ba  id[>  jcbcr^f 
)cit  }uqcdcn  muK/  tl>un  obcc  laffen  foltc  unb 
tuoc^te.  Unb  ob  cx,  tnein  Slntvalb , obec  aucb 
fcine  SubflituittC/  cinc^  DoUfonimenern  ©dpalttf 
notbburfftig  tvAren , bcn  roill  ic^  ibncn  bicni»t 
fanibtlicb  / unb  jebem  befonbcr^ , bollfommenlic^  ' 
unb  friWtig , role  folc^er  im  9vecf)t  unb  # er^ 
melbten  ^ 5ur|K.  *&of # ®eri(JS)t6  # ©ebwuc^ 
fcim  folle,  in  biefec  gan|en0ad)c  gegeben,  au($ 
alfoin  beflec^^orm,  fe^t,  alflbann,  unb  bann, 
ol^  febt/  wiffcntlicb  unb  rooblbebddjtlidb  iuge# 
fleHt,  unb  buvdb  biefeO^eneraU&auful  alle(i  ba^, 
fo  mit  fonbeten  lauteten  2Coeten  bicrinnen  oec# 
leibt  fepn  folte,  exprimitt,  unb  alie  anbetc3!)?dn' 
gcl  fupplirt  unb  crfiattet  baben. 

^ati  ou(b  mebrgebacbiet  meinSlmvalb,  unb 
feineSubftituirtC/  fiimbtobcc  fonberi,  in  gegen^' 
n>dttiget0a^e,  oon  meinetiregen  bonblen,tbun 
unb  laffen  murben,  obee  aucb  liuooe  in  crflec  in. 
Uanz  oetbanblet/  obergelaffen  batten,  ba^  aDe^  . 
unb  /ebeg  foll  oon  mit  ratificirt  fcpn,  unb  ifl,  »t)ic 
febon  oben  ermelbt,  eg  mein  Q5efebl,  gdnblicbtc 
^ill  unb  3)lei)nung.  3cb  gecebe  aucb  / unb  oer*' 
fpeeebe  bitntU , oor  micb  unb  meinc  Srben , bep 
meinenSbten,  ^cauen  unb©lauben,  anSobeS 
0tatt,  ba^  alleg  anjunebmen  , fleti)  unb  fefl  ju 
balten  / aucb  fie , 21  n # unb  2lfftet#2lnmdlbe , bo» 
betiibttec  2lntt>albfcbafft,  unb  gdnblicbct  ©enug*' 
tl)uung betfelben,  ©tbflMogju  balten,  unbbon 
allen.^utben  unb  tecbtlitb^n  Cautionen , fonber^ 

A a a a licb 
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lid)  Judicatum  folvi,  in  alhitcg  cntl)cben , ju 
®en)inn/  'ISctlulJ/  utiD  allcm9\cd)tcn/bcp^cit# 
pfant>un9'nllcr  uni)  icbet  mcln  uni)  mcincr  Srben, 
gcgcnmdrtig^  unbfunfftigcr,  4)nob  unb  ©dtljer, 
fo  Pici  bcren  l>ictju  ponnotbcn  fcpn  trcrbcn.  5IU 
US  gctreulic!)  unb  ol^ngcfdbrlid;.  !^effcn  allcn  ju 
tt)al)rcc  Urfunb  :c. 

, Nro.  XIX. 

Mandatum  Procuratorium  in  Rc- 

mifliongc@OCf)cn  bcc  Communrn  an  ba0. 
.g)oc^#5urfIl.  ^urtcmbcrgifd^c  .f3of#®cric^t 
}u  ^libingcn. 


ju  Snb  Untcrfdbricbcnc , N.  N.  SSutgft<» 
»>^mei|Jer  , ©cricbt  unb  ^atl)  ju  N.  N. 
• JBcfcnncn  unb  tbun  funb  mit  bicfcm  offcncn 
33rieff ; 5(?acbl»em  ©cmeincc  Slccf  iu  befagtcm 
4 * f * tnit  N.  N.  pundio  N.  N.  in  0trit# 
tigfcit  gcratbcn , biefe  ©adjc  nbcr  bcp 
€cin^lcp/  ipofclbfj  fie  nnbdngig  gcmcfcn,  cx 
officio  nic^t  auggemnc^t  wcr&cn  fonncn/  fonbcm 
<m  ju  ^ubingcn  ju  rcd)t# 

' lidbec  ^brterung  remittirt/  nud^  pon  fclbigcm 
^toce§  unD  Citaripn  oujf  \>ix\  t t * ^ag 
^pnntb^  sr  crfannt  morbcn. 

J5>icmell  nun  tpir  folcbcc  9ved)tfcrrigung  feIb|J 
nic^t  abroartcn  fonncn  ; 0o  bobcn  wir  ju  cinem 
pollmdd^tigen  Jlnipolb  unb  Syndico  bictnif  con- 
flituirt  unb  gcfc^t/  N.  N.‘unb  gcbcn  il;me  \)itX4 
mif  PoUfommcncn  ©ctpalt , in  bcr  allcrbcflcn  unb 


bcjJdnbigjlcn  ^orni/  mit  allen  notbmcnbigcn 
Subftantial  • Claufuin  , olg  foId^C^  PCrmog  bcc 

5Kc(f)tcn  unb  ^oc^^ctmclbtcn  -S^bc^/Sucfll.  .£)i>f^ 

Q)c/ 
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®cricbt^^0^ebraud)(5/  Imincram 
fdKbcn  fim  unb  mng/  al|b  uiiD  bcrgclkltciv  bng 
ctfl^bcnnnntcr  ^Irnualb  )l'Uc  unt)  m6gc  in  unfcrm 
S^alpeii/  »or -55«>d);?cnnelbtcm 
J^olV®md)t/  iiuf  nngere^tcn  9\ccf)te^^"$a9  / unD 
dien  nnbcrn^crtagungcn  unb  ^crmincn,  jcbcr/ 
jcit  cr|cf)cinen/  bicfcibcaububcn/  nllcn  titnbiqen 
j^nnblungcn,  tt)ic  bic  9ial)incn  b<^ben/  bocurttf 
unb  nn  unfcm  |latt  gebubrcnD  abwamn , Cau- 
tion  bcg0vcd)fen^  t()un,  unbbetgUicf^cnbonbcm 
®e.(jentl)Cil  bcacl)r<n/  Juramentum  calumniae, 
malitiz,  afTeftionis,  xHimationis  litis,  caufx 
vel  rei,  veritatis  dicendz,  tcrtiz  dilationis  cum 
folennitate  legali , articulornm  dandorum  & re- 
fpondendorum  , unb  fonft  eincn  jebcn  anbcreti  ’ 
jiemlidieii  unb  mit  9vcc§t  unt5  oufcrUgtcn  Spb/ 
etiam  purgationis , fupplctorium , & litis  deci- 
forium , in  bicfer  ©ad^e  in  unfcre  0ecl  fc^w6^ 
ren,  unb gleidbcrgelJnlt  bon  bcm  ©cgentbcil  for/ 
bern  unb  begebren/  Pofitionen  unb  Articul  iiber# 
geben/  unb  bcranttborfcn/  cinc  obccmeljrete  Di- 
lationcn  biticii/  Commilfion  nu^bitten , Com- 
miflarien  crncnnen,  roibet  bcg  ©egcmticilei  txci- 
pirtn  / bntauf  notbwenbige  ^Setucifungen , fp 
rbol)l  burcO  brieflidje  Urfunbcn/  alfl  bcr 
Slu^fagen/  tljun,  unbaucl^,  juSrlangung  bercti, 
CompuHorial-  unb  Compafs.  ^Brieff  bitten , bon 
Attellationcn  unb  nlUn  nnbcrn  Aften  ?(bfc^rilft 
begcljten,  batnuf/  ibieDvccbt/procediten,  0i# 
gillen  unb  ^anbfcbtifften  recognofeiren,  obet 
diffitircn , bclglcicfecn  bon  unfcrm^cgcntbcil  be# 
gel)ten/  folebeg  ju  gcfcbel>cn/jcl)en,  obee  bocen, 
aucbtvibe?  btfenangcmaftc^weifungtn,  feinc 
Aaaa  a eigtnC/ 
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dqcnc/  obcc  fecrSeugcn  ^crfonett/  iljrc  Slu^fa*  > 
jieti/  bticPicj)eUrfun6en/  (Siflillcn,.^3anl'rd)rlff# 
tcn,  oDcr  anbcrcg  / nofbiDenblgc  Cintcbcn  tbiin  / 

’ <iud[)  alie  an&crc  Exceptiones  gcridjtlid)  fuwcn^ 
Ceti/  ba^jcnlge,  fo  im6  juqutbcm 

Clencn  modbtC/  fur  eine  ©crld)tlic^)e  53cfanntni§ 
dnncbmeti/  utiD  font^en  alie  unC  jebe  unfere  xc6)U 
U^eDcfenfion,  fdjrifftlid)  oCccmunClid) / uben, 
in  allen^roceflen  unb^cfminen/unD  biefegan^c 
^edjtfcrtiqung  allermoglicbfl  au^ful)wn/ 
f(^elb/^ep^unbSni)?Urtl)cl/  aucb  bccfclben  Dc- 
clarationenbittcn/  unb  fold)e  anl)6ren/  tnfwibec^ 
^eit  aud)/  n)i>  ponnotben/  Rertitutionem  in  inte- 
«trum  bcgei>ren  / C^erelam  nulliratis , nac^ 

^oafgab  bec^oc^^Juffll.  ^of#©ericbt^#Orb^ 

fnin$  tinb  bc^  General  - Referipis  d,  d.  9.  Aug* 
A.  171  g.  gebrauc^en  unb  au^flibrcU/  in  Contu- 
maciam bonblen  / biefdbe  purgtrcn , auf  Pexn 
«lier '7>coceflfcn , audb?lrrc)l  anbalten,  Expensf 
Sofien/  0dt)abcn  unb  Sntercffe  eingeben/  unb 

Iutaxiren  bitten/  bie  taxirte  mit  ^reu  ober  Spb  ~ 
ietl>euren/  roatf  rec^tlicb/  ober  aber  burcb  gutlicbe 
Unterbanblong/  5(nla§/  unb  Compromifs,  obee 
Arbitramcnt,gefprod)en , aut^  burcb  Padla , uflb 
^crttdge/  Ovelcbe  alie  er  emjuqebeii/  b«a»it  in 
fpecie  oolligen  ©ewalt  l>aben  fbll)  eingewilligt/ 
unferttoegfn  an  baarem  ®clb  ober  SBOrgfcbafff/ 
gat  unb  auf  einmabl/  ober  ium  ^l>eil  empfaljen/ 
«nb  borfur  quittireU/  auf  bie  Exeeution  gefpro^ 
Aener  Urtbel,  loic  |«f)^  gebiibrt/  oollfobrcn/ 
.^lff#58rjeffe  unb^>mce§  adlive  auf^unb  loleber 
dnbringeu/  barauf  / unb  berenPocnen/  loie  recbt/ 
proccdiret) , ouc^  paifive , ba  fc^on  bie  Urtbel 

un^ 
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Hug  jumiDcr  crdcl)cn  foltc , unb  bcirauf  gegcn  un< 
in  executioncm  procedirt  iDUtDc,  t)0n  unferttVf# 
gcn  allc  9?otI)l)urifft , bj§  iu  cnbUc()cr  Srorfenmg 
Dcg  pundi  Executionis,  to«I;nnDlcn.  i5^c§gIei^ 
mag  cc  nuc^  cincn  o^cr  mcl)wre  $fffrer  #'?(mpaiDc 
fubilituircn  / feiefcn  ®cwalt  gac/  o6cr  jum  ^l)cil, 
auf  ben  obcr  fcicjelbc  ipcnhcn,  unb/  fo  offt  tljmc 
bclicbt  / tvicbct  onfic^  ncl^mcn,  unb  in0iimma/ 

cum  libera  & plena  poteiiate  ^ o((C^  tl)Un  UtlD 

lafiVn  / fo  n>lr  fdbflcn , ba  loir  icbcrjeit  jugegcn 
wcircn , tbun  obcr  laffcn  foltcn  unb  mbcbtcn. 
Unb  ob  ct,  unfcr  5liwalb,  obcr  mid)  fcinc  Sub- 
ilituirtc  / cincei  oollfommcnecn  ©cwalf^  notb^ 
burfftig  ibdtcn , bcn  tooUcn  loir  ibncn  bicmit 
fambtlicb/  unb  /cbcm  befoiibcre^,  bolffomnjcnlid^ 
unb  frnjftig/  n*ic  folcbcr  im  9vc4)t  unb  ^od;  /cr*' 
melbtcn  .^of^©crid)tdif®ebriW(^ 

fepn  foUc.  in  bicfcr  ganbcn  0ac^c  gcgcbcn/  auc6 
cilfo  in  bcfler  t?ort^  Kbt/  aiclbann/  unb  bann^ 
niti  |cbt  f tuiffentUd)  unb  mobibebdcbtiicb  juge;r 
ficllt/  unb  burd)  bicfc  ©encrnU^IaufuI  nllc^  bnti, 
fo  mit  fonbcrcn  Inutcrcn  Norton  bicrinncn  ocr# 
Icibt  fcpn  foltc  / exprimitt,  unb  nllc  nnbcrc  ^dn;^ 
gcl  fupplirt  unb  crjlattct  bnbcn. 

<2ijn<  nucb  mcl)cgcbnd)tcr  unfcr  Slnionlb , unb 
fcinc  SubllituirtC/  fombt  obcr  folibcr^,  ingcgcn^ 
.tt)nrtigcr0ad>C/  oonunfcrtmcgcnbanblcn,  tl)un 
unb  lajfcn  lourbcu/  obcr  nudb  juoor  in  crjlcr  In- 
fbn?.  ocrbcmblct  / obcrgclajfcn  bdttcn,  bno  nUc^ 
unb  |cbc^  foll  bon  un6  ratifiart  fcpn  / wib  i|fl/  n>ic 
fcbon  obcn  crmclbt/  co  unfcr  5Bcfcl)l/  gdnblid^cc 
•’^l3ill  unb  SKcpnung.  2LI5ir  gcrcben  nucb/  unb 
vcrfprcc^ien  bicmit  / por  un^  unb  uofcrc  ^rbcti/ 
A a a a 3 bcp 
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bcp  imici-cn  0)rcn/  "^ccucn  imD  ©Iviiibcii/  an 
(JpDcjJ  ^2>tatt/  Dat5  allc^  aniuncl>mcn/  licti)  un& 
fc)l  iu  baltcn,  aucb  fic,  5In#unD  '^fftcr^^inroalDe, 
toon  bcail)rter  SInmalbfcbflfft  / wnb  giln^licbcc 
(^3cnu9tl)uun9  Dcrfclbcn,  ©cbaD(o§  ju  l)altcn/ 
unb  i'on  allcn^SucDen  unb  re^tlid)cti  Cautioncn/ 
fonbcrlicb  Judicatum  folvi,  in  allTOcg  jucntl>c? 
bcn,  iu(^en)inn,  QJcrlujl,  unb  ollcm  9ie(btcn, 
bci)  ^ccpfdnbung  allec  unb  jcbcf  unfet  unb  unfc^ 
m erbcn,  gcacnmdcrig  ^ unb  funfftigcc,  «?)aab 
unb  ®utl)cc/  fo  Dici  bcrcn  l)ierju  ponn6tbcn  fcpn 
roerbcn.  ?tllc6  gctrculicb  unb  ungefdbtll^. 
©clTcn  allcn  ju  wabrcc  Urfunb  :c. 

Nro.  XX. 

^0(^flic(t(,  Refcript  tjont  2$.  Maji, 

A.  1729.  Da$  ^onblcn  bcr  3ubcn  mit  - 
bcncn  Sbnflen  im 
bctrcffcnb. 

^>£)n  ©Ottc6  ©nabcn, 

^ 8U532G3®  / ‘S)erbo9  ju  ‘^Curtctnbcrg  uub 
^ccf  jc.  ObnjPbl^n  9H>ir  In  cinet  unrcrm  2.  Nov. 
A.  1706.  in  Unfccmganbcn  ^crbogtbum  unb?an^ 
bcn,  ttjcgen  bcg  ponbcnen^uben  mitUnfccnUru 
fertbancn  clngcciffcncn  4)dnbeltl  unb  Contrahi- 
xcni,  au^gdoflTcncn  General- ^crorbnung/ernjl<> 
licb  gcbotten  / baf  bcncn  9tcic()d^f2lbfcf)icbctt  de 
Annis  1^30.  32.41.  48.  ^o.  & ^i.  intl  bcfonbcce 
Unfcrcf  gurfll.  Canb^/Orbnung  fol.  62.  unb  fpU 
Unic.  &fol.feq.  63.  ^ir  gcbictl)cn  :c.  oucb  nicbt 
wcnigee  Unfccn  blenac^  fo  forgfdltla  gemaebten 
^)cplfomcn  Conftitutionen  / nad^gclcbct/unb  qUc5 
^dnblcn  unb  wonblcn  bw€()ti)lm  mit  bcncn  3u^ 

bcn/ 
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Jcii/  nu|fernnDcncnoffentlid;en?0?i\rcftcn/  ;cbod) 

nfuraria  pravitate  « inicrdicirct  fci)tl  foUc; 
go  muffcn  ^ir  l»od^  mit  l)6cf)(tcm  0[»?i§fa(lcn 
JDal)mcI>mcn/  mie  Mcfenllnfcm  fo  offtrejterirten, 
jum  ^ocflcn  bcg  Publici',  uiil)  eincj?  )c^cn  Untcrtl^O;? 
nen  / crgnngcnen  Conftitutionen  foivcnig  nocT^ge^ 
Icbcttt)ort)cn/  bn§  bldnicl^r  fti|t  uberall,  jafognc' 

- niicp  au  bcncn.f)ci(.  ©onntdgcu/  ju  nidjtgcriiigcr 
?icrgcrnip/  ba^  l)anblcn  unb  comrahircn  bcci3u^ 
bcn  init^ncn0)ri|Tcn/  gnn^gcmcinlt}/  aucbbiclc 
llnfcrcr^eamtcu/  anf^attftc  nac^  unfcrcr 

tanbg^Orbnung , ba^  in  eincm  fold;en  Contradt 
etubajtcnc  confifdrcn  foltcn,  bcncn  Subcn  iioc^ 
allcn  '^orfd?ub  tbun , imb,  ol^nc  cinnial)!  ju  imtcr^  - 
fiid^cu/  ob  ni^t  einc  ufurana  pravitas  in  bcncn 
Conrra£ten  m it  untcrgcloffeti , bcncn  3ubcn  ju  aU 
Icn  ibrcn  Sor^etungeu/  ju  nid^tgeringcm  ©cf)aE'cn 
un^Mcbtbeil  Unfcrcr  llntcrtbancn  bcrl)ulflid)  fepn. 

^Gann^irnun  bicfc  bW^flrafilcbc  viiipcn- 
diriing  Unferer  bierinn  fo  offi  tviebcrbobUcn  ^cfeb^ 

Icn  Ituigct  bcrgcflalten  obngeanDet  nid)t  bingel)cii  - 
iulaifcn,  fonbcrnemftirallcmabl^ndMgfl/  ju^ 
nvnl)Ien  nucf)  crnliltc^  gcmcpnct  finb,  ba§oon  nuii  ' ' 
«U/  fciucm  Unfcrcr  Unrertbancn  ctwag  »on;^ilicn 
lucntlcbncn,  mit  il)ncn  ju  l)anbfl)icrcn/  obcrfidS> 
in  cinigcn.5>dnt>d/  cr  mag^^anicn  babcu/  mic  et 
n>iU/  unbfcpc  roucbcritcl)  obcr  nicf)t/  (ouffcrnjag 
mifoffcntlid)cn  i!D?drcftcn  bcfcfjicbct , obcr  Unfcrn 
•yof^unb  anbcrn  3ubcn , tpdd;c  in  bcm  ^anbiu 
banMcn  unb  ju  ipanMcn  bic  fpeciale  ©ndbigftc 
Conceifion  erljaltcn , motnit  ftc  ftc^)  boc^>  oorbrill 
bcy  bir  / bcm  0taao(i^S<!5canitcn  ju  legitimirctt/ 
babci?  abrr  bc$  •£)cruml«utfenfi  unb^anblcng  an 

bcncn 
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RERUM  ET  VERBORUM, 

Quae  in  Capitibus  viginti  & quin- 
que Proceflus  Dicafteriaiis  Wiirtem- 
bergici  continentur. 

A. 


Abbreviatura. 

PRotocolla  Hne  abbreviaiuris  icribenda  Cap.  2. 

§.  6. 

Abfolutio. 

Abfolutio  ^ citatione  & obrervatione  judicii  an 
Si  quomodo  fiat  ? XI.  §.  nn>  XII.  t. 

Academici. 

Academici  fiduntur , commilTario  principis  ad 
examen  XIV.  i|. 

Acceptatio. 

Acceptiones  inutiles  vitandz  funt  Advocatis  11.1 

Afta,  Aftiiarius. 

A^a  judicialia  a Secretario  nemini  manifenanda» 
neque  edenda,  fine  praefeituDn.  Praefidis  II.  6. 
nili  quod  A^a  Appellationis  Advocatis,  datare* 
cognitione , ad  agendum  comunicantur  II.  6. 
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requirenda  funt  ab  appellante  intra  30.  dies 
a tempore  lat*  fententi*  Jure  Wjiirtemb.  fe-  - 
cus  quoad  Receff.  Imper.  a toto  judicio,  vel 
prsfe^o  & Scabino  prsfcnti  in  publicatio- 
ne fententiae,  vel  Pratfefto  & Ailuario,  non 
coram  duobus  honeflis  viris  vel  Notario. 

Cap.  VIII.  §.  4. 
edenda  ex  neceflitate,  Gnc  compulforialibus, 
quae  in  cafu  mor*  non  denegantur,  VllI.  y. 
& integra,  non  manca*  fub  poena  & refufione 
damni  accurate  conferipta  8c  compafta; 
ubi  porro  additur , qtiid  Ailuario  obfer- 
vandum  circa  conferiptionem  Ailorum. 

VIII.  5. 

aoerta  noO  claufa  traduntur,  fecus  jure  Ca- 
merali  . 

inlinuanda  intra  to.  diis  Dicafterio , & cui  m 
f^pecie  ? fine  prorogatione  termini  VIII.  6.' 
fi  quis  petat , ut  nondum  conferibantur  a£la , 
non  renunciat  appellationi  VIII.  10. 

q>jando  & quonwdq  praelegenda  X|1I.  i. 
pro  praelegis  interdum  accipiuntur.  XIV.  y. 

' res  inter  alios  a£Va  pro  judicis  arbitrio  femi-' 
plene  probat  XVII.  1; 

• Aftio.  • 

Adio  mandati  vel  in  fadlum  competit  ad  dara« 
num  ab  Advocatis  datum  refarciendum  II.  8. 

A^io  aeflimatoria  & criminalis  concurrunt  de. 
JureWiirtemb.  >>  XIX.  4. 

Adcitatb.’ 

Adcitatib  aii  & quatenus  locum  habeat  iil  appella- 
■ (ione  ? XII,  3.  Adci- 
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Adcitatio  ob  connexionem  cauf»  & intereife  ali- 
quo modo  probatum  locum  habet,  Cap.  XII. 

§.  3.  xm.  7. 

Eviratur  ita  exceptio  plurium  heredum , inter- 
elTentium  & litis  confortum  XII.  f 

AlFeruntur  formulae  denegantes  & concedente* 
adeitationem  XII.  3 

Formula  quoque  petendi  illam  adjungitur 

XII.  j. 

Adjunftus. 

Secretario  datur -Adjundlus,  cujus  perfona  6c 
officium  deferibitur  II.  7 

Adjundtus  CommilTarii  quis  (it  ? & de  ejus  officio 

XIV.  9. 

Advocatus. 

Advocati  neque  extraordinario  modo  AdelToris 
vel  Secretarii  munus  gerunt.  II.  3* 

pauperibus  ex  officio  conffituuntur  II-  3.  Oc  8. 

& fi  unus  alteri  impar,  alius  ex  officio  ex- 
ercitatus adjungitur.  II*  3* 

AlTelTores  non  poffunt  effis  Advocati  bot  bcntil 
©c^ranefen.  II.  ?• 

Catalogum  Advocatorum  Secretarius  habere  de- 
bet II* 

in  Dicaderio  nemo  ad  orandum  caufas  admitti- 
tur, nifi  (it  immatriculatus , licet  fit  Advoca- 
tus Cancellaris  II.  8.  &XXI1I*  I* 

nifi  in  Dicaderio  quis  propriam  litem  propone- 
re velit  8c  capax  (it  II*  8. 

Advocatus  non  nifi  unus  in  caufa  condituitur , 
. uti  in  aliis  judiciis,  fecus  de  juce  civili  U. 

Pbbb  s dpbcnt 


S84  ' INDEX. 

Advocati  debent  Dolores » Licentiati  effe  vel  ad 
minimum  per  ).  vel  4.  annos  Hudio  juris 
incubuifTe  & publicum  fpecimen  habere? 

Cap.II.  §.g. 

in  inferioribus  Judiciis  Wurtemb.  imperiti 
juris  non  plane  repelluntur  II.  8. 

femel  tantum  jurant  ab  initio  officii . feciis 
de  Jure  civili  11.8;  & XXIII. 

‘ obfequium  & reverentiam  debent  Dicafle- 
rio,  neque  (ententias  taxare  II.  8. 

litem  non  deferunt,  nifi  ex  juHacaufa  II.  8. 

Advocati  carentia  & morbus  excufat  a contu- 
macia V.  4. 

& propterea  pofl  decendium  appellatur 

Vlll.  }.  , 

Advocatus  non  appellat  in  DicaOerio  Vlll.  1 8. 
a£Ia  mature  legere  debent  XIX.  t. 

puniuntur  it  Dicaflerio  & removentur,  uti 

recipiuntur,  XXIil. 

ob  culpam  Advocati  quatenus  locum  habet  re- 

: Aitutio  in  integrum  XXV.  i. 

iEquitas. 

iniquitas  in  legitimationtbus  comendatur  IV.  tt. 

& in  judicando  ^ XIX,). 

jEftimatio. 

in  caulis,  qux aefhmationem  non  recipiunt,  ut 
jura,  fervitutes,  decim*,  annui  reditus,  ju- 
' risdidiio,  &c.  funt , fcmper  admittitur  appel- 
latio,  licet  fumma  non  appellabilis  Vlll,  10. 
Affines. 

Affines  Afleflbres  in  quarto  gradu  furgere  dc- 
' bent,  fccus  de  Jure  Civili  II, 

appel- 
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Affines  appellant  pro  affinibus,  modo  ratihabitio 
intra  decendium  accedat,  nifi  in  prima  inAan- 
tia  egerint  & cautionem  rati  prxAiterinc  Cap« 

Vlll  §.  i8. 

Allegatio. 

Allegationes  juris  fuperflux  ab  Advocatis  non 
adhibende,  cum  curia  feiat  jus  II.  8. 

2imbtlic^. 

51mbtll(^Ct5Serc^)Cli»/  nontrarifitin  rem  judica- 

, tam,  hinc  nec  appellandum  , Vlll.  1 6. 

Appellatio. 

Sereniflimi  Domini  Duces  Wiirtemb.  habent 
privilegium  illimitatum  de  non  appellando. 

I.  j.feqq. 

'Judicium  Ordinarium  Civitatum  eft  judex  Ap- 
pellationis in  caulis,'  qus  non  nili  20.  libras 
unciarum  afeendunt,  & decifs  in  pagis  ii 
fculteto  & fcabinis,  & in  civitatibus  coram 
prsfeflo  & quatuor  fcabinis  I.  tg. 

Civitates  Tubinga,  Stuttgardia  & Lnjovicebur* 
gum  funt  judicium  appellationis  in  caulis,  qux 
excedunt  so.  libras  unciarum,  non  tamen 
50,  florenos  efficiunt, 

DicaAerium  eA  lummum  appellationis  Judicium 
Wiirtemb.  ' I;  3o. 

Appellatio  eft  theriaca  & afylum  contra  injuAi- 
tiam,  Procm.  & cap.l.  §.28.  feqq. 

fumma  appellabilis  DicaAerii  lunt  50.  Aoreni , 

•I.jo.  & VI11.8. 

fuperAua  appellatione  non  utendum  1I>  8. 

quomodo  appellandum  de  jure  W urlcmbergico, 
Bbbb  3 nempe 
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Appellatio  habet  effeflura  devoluti vum , quate- 
nus appellatum,  hinc,  fi  ratione  fru£tuum  vel 
expenfarum  faltem  appellatum,  nihil  Hatuitur 
in  principali.  Gap.  XIX.  §. 

& n ah  interlocutoria  appellatum , ultra  non  ju* 
dicatur , nifi  ex  confenfu  partium  XIX. 
Apoftoli. 

Apoftoli  non  ex  necertitate  petuntur.  VIII.  4. 
neque  loco  a6lorum  inferviunt.  VIII.  4. 
Arbitramentum  v.  laudum, 
Arbitramentum  quomodo  hat.  XXIII.  7.' 

Arreftum. 

Arrcflum  non  locum  habet  in  appellatione  XI.  2. 

Articuli. 

Articuli  maxima  cum  cura  conficiendi  XIV.  1 r. 
Articuli  defenfionales  porrigendi,  XIV.  1 r, 

fi  excipit  contra  articulos , an  pertinentes  fint  ? 

quid  tunc  juris?  XIV.  ix. 

& prius  de  relevantia  judicandum.  d.  §.  i z» 

AfTeflbr. 

AHeirorum  officium  grave,  lattf  deferibitur  in 

funt  judices , uti  in  aliis  judiciis  hodiernis , 
fecus  de  Jure  Romano  II.  5, 

in  caufisOicaflerialibus  neque  Advocati  elTe 
neque  confulere  debent,  IL  5. 

& in  judiciis  inrerionbus advocatura, boebe^ 
nen  0(^ran(fen/  plane  interdifla  ipfis  efi, 
bene  autem  Nobilibus  aliisque  extraneis 
affifiunt,  II.  5. 

■ Affct 


588  INDEX. 

AflelTores  confanguinci  & aflines  partium  in 
quarto  gradu  furgunt^,  fccus  de  Jure  Civili, 
item  ob  commodum  & damnum  abeflTe  de- 
bent __  Cap»  II»  §•  5* 

literati  non  ita  facile  & brevi  tempore  mu- 
tandi, S» 

in  taufa  propria  & confanguineorum  pof- 
funt  confulere , fcd  furgunt  in  judican- 
do, ■ 5* 

diligenter  adefle  debent , & non  mfi  duo 
vel  tres  diesabelTc  poflunt,  expermiflu 
Domini  Prsfjdis,  II*  !• 

AltelTores  extraordinarii,  interdum,  modo  fub- 
fidiario.  prxilito  juramento  adhibentur  II.  3. 

& XXIII.  z. 

feribunt  notabiliora.  XIX,  t, 

certus  numerus  Aircfforum  adefle  debet  in  vo- 
tando, XIX. }« 

Attentatum.  . 

Attentatum  quid  fit  & quomodo  committatur, 

docet  ' • . 

omnia  in  priftinum  flatum  reflituenda,  nifi  du- 
'bia  neque  notoria  attentata,  tunc  cum  caufa 
principali  tra6hntur  & deciduntur,  X.  i.  & 2. 
ceflat  attentatum,  fi  quis  jure  fuo  & pofleflionc 
utatur,  Cap.  2C§.i.- 

& fi  caufa  extraneos  concernit  in  fcnptts 
tractatur,  X.  a. 

Auftrega. 

SerenilT.  Domus  Wuttemb.  gaudet  privilegio 
auflregarum,  ' I*  *• 

ceflat 
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Auftria» 

AuAriacorum  privilegiorum  participatio,  qua- 
tenus ad  Wiirtemb.  applicari  poffit,  L xo. 
Author. 

Authoris  nominatio  quando  locum  habet,  XIL  x, 
Authori  quomodo  lis  denuntianda , Xll.  i. 


B. 

non  petitur  ex  necefljtate  ad  inter- 
ponendam appellationem  • • VIII.  t. 
Bellum. 

Bellum  excufat  ^ contumacia.  V.  4. 

Charta  Blanca. 

quatenus  fufficiat  in  procuratoriis,  IV.  6. 
Blasphemia. 

Blasphcmia  fecundum  jus  flriflum  punienda, 

XIX.  }. 

- 23efc^cft>, 

bon  5fmbt(i(^cn  ^tfc^^iDen,  non  opus  eft,  ut 
^ appelletur,  VIII.  16, 

Brevitas.  - 

Brevitas  AlTelToribus  in  votando;  commendatur, 

II.  ^ 

ut  Sc  Advocatis  ' u,  9^ 

C. 

Calumnia,  vide  Juramentum. 

JUramentum  calumniae  recufans  non  appellat, 

* VIII.  16. 

Cccc  Caufa. 


V 
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Caufa, 

Caufat  antiqus  & privilcgiari»  aliis  prxferuniur, 

Cap.  III.  §.  I. 

Caufx  juftae  viginti  adducuntur , quibus  quis  k 
contumacia  fc  excufare  poteft , V.  4. 

in  quibus  cauHs  locum  habeat  appellatio  ?Vlll,  14.  ^ 

cum  feqq. 

Sententia  absque  cognitione  caufx  lata  eft  nulla, 

XXI.  d. 

Cautio. 

' Cautio  rati  ab  eo,  qui  bonis  celHt,  vix  admitti- 
tur,' VI.  j. 

Cautio  rati  & grati  in  procuratorio  Dicafleriali , 
fecus  Jure  communi , requiritur,  IV.  5. 
in  prima  indantia  prxHita,  durat  infecunda  • 

IV.  8.  & XI.  I. 

''  fi  res  rpeciale  mandatum  exigit , non  ad- 
mittitur procurator  prxfumtus  IV.  8. 

fi  conjunaa  perfona  cognatos  defendit, 
fufficit  cautio  rati,  nec  cautio  judicatum 
folvi  necefTaria  eA,  uti  de  Jure  Civili, 

rv.8. 

~ omnis  vir  honeAus  cautionem  judicatum 
Iblvi  prxAans,  alterum  defendit  in  judi- 
cio, rv.  II. 

Cautio  ad  proximam  non  raro  prcAatur , IV.  1 2« 
Cautio  in  appellatione  locum  non  habet,  nili  in 
cafibus  exceptis,  XI.  i. 

fi  fententta,  qux  nuUa  didtur,  exeeutiont 
datur,  cautio  prius  cAprxAanda,  XXI.  4. 
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inrcvilione  cautio  prxRatur,  interdum  jurato- 
ria Cap.  XXIV.  $.  I.  ■ 

Charta  Blanca. 

Charta  blanca  non  fufficit  ad  procuratorium  de 
jure  Wiirtembergico»  ubi  limitatio  additur  & 
quando  admittatur  cum  vel  line  cautione  rati 

IV.  6. 

Circumftantia.  ^ 

Non  omnibus  fadli  circumRantiis  contradicen- 
. dum  eft  VII.  f. 

Citatio.  1 

Citatio  AflelTorum  quomodo  fiat,  III.  t.' 

& partium , quz  mature  fieri  debet,  III. 

• • omnis  regulariter  in  Dicafterio  e(l  dilatoria 
& arbitraria , III.  f,- 

■ peremtoria  }o.  dies  continet,  ubi  difFerentic 
Juris  civilis  & Wiirtembergici  primx  in- 
Oantix  adducuntur,  III.  !• 

a Dicaflerio  immediate  fit  per  nuntivim  Di- 
caflerialem,  ~ III.  4. 

extranei  per  fubfidiales  citantur,  III.  4. 

accurate  & follicite  fieri  debet,  III.  4, 

Citato  cedit  tota  dies , , V.  i« 

absoue  citatione  fententia  eft  nulla,  XXI. 
vel  fi  non  omnes  partes  cjtatx,  XXI.  6. 

interdum  fit  abfolutio  a citatione  & jurisdiflio- 
ne,  IV.  ij. 

Civitatis  Jus. ' 

Qui  jus  civitatis  habent  in  Wurtembergicq^  fed 
domicilium  aliunde,  ulteriori  appell^one 
non  gaudent,  I.  25. 

Cccc  x Collufio, 
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Collufio. 

S^ntenria  per  coliufionem  lata  e(l  nulla,  Cap. 

XXL  §.^. 

Comminatio. 

Comminatio  & avifatio , an  in  denuntiatione, 
afiaelTe  confcripta,  neceflTaria  fit,  VIII.  5. 

• « Commiflio  CommifTarius. 

a Commifiariis  liters  commifliohis  exhibentur, 

XIV.  9. 

, - . quz  prslegendx , XIV.  1 1. 

non  tamen  in  copiis,' cum  citatione,  mit- 
tuntur, quamvis  tutius  fit,  XIV.  i«. 

quinam  condituantur  in  Dicaderio  & quo- 

i modo  ? XIV.  §.  9. 

• * ' Communio  appellationis. 

Communio  appeliationis  quando  & quomodo 
petenda  & locum  habet,  ^ IX.  §.  1.  & z. 
in  capitulis  connexis  indidin61e , in  fepa- 
ratis  faltem  eatenus  locum  habet,  quate- 
nus appellatum,  ' IX.  z. 

licet  informiter  appellaverit , tamen  locum 
habet;  . IX.  z. 

vel  appellans  deinde  renuntiaverit,  fi  inter- 
locutoria  lata  & judex  illi  nondum  detu- 
lerit, vel  quoad  definitivam  intra  decen- 
dium  adhsferit , vel  res  non  amplius  fit ' 
' integra , ubi  aliquot  limitationes  addun- 
tur, ^ ' IX.  II. 

aui  iUam  petit,  vocatur  Appellant, 

IX.  2. 

, : . . ..  i : . J Com- 
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Comparatio  literarum. 
Comparatio  literarum  femiplene  probat,  proju. 
dicis  arbitrio , Cap.  XVII.  §.  i. 

Compellatio. 

Compellatio , quz  ulitata  in  Dicaflerio  & quid 
hic  notandum?  IV.  x. 

Competentia. 

de  competentia  judicis , XIX.  y. 

Compromifllim. 

vid.  cap.  I.  §.  3 1.  & c.  t j.  §.  7.  & vox  laudcim.  . 

Compulforiales. 

de  compulforialibus  agitur  in  cap.  8.  §.  y. 

, Conclufio. 

Conclufio  in  materialibus  jj^uomodo  fieri  debet, 

XIII.  2. 

eventualis  quid  fit,  XIII.  1.  &XIV.  r. 
interdum  refcinditur  ‘pura  & eventualis, 

Xlll.  z.  XIX.  6. 
vel  eventualis  pro  pura  accipiuntur  Xlll,  z, 

& XIV.  I. 

Conclufio  oralis  quomodo  fiat,  XII,  5, 

' Conclufio  ad  a£la  quid  fit  & quomodo  fiat  Xlll.g. 
caufa  non  raro  pro  conclufa  accipitur,  XlX.  1. 
an  fententia  fit  nulla , ob  omififaffi  lubmifiio* 
nem?  IX.  6. 

. Confeflio. ' 

Confc/Tus  clare  non  appellat,  Vlll.  iz.  XIV. z. 
quicquid  ponitur  in  articulis  pofitionalibus, 
pro  confeflione  plene  probante  habetur, 
fecus  in  articulis  probatorialibus,  XV.  z. 

C c c c 3 ' Confi- 
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Confitcns  non  habet  querelam  null itatis , Cap. 

XIV.  2.  XXL  7. 

Confcflio  judicialis  clara  plene  probat,  XIV.  a. 
Confeifio  extrajudicialis  per  duos  teftes  probata 
in  Wurtemb.  plene  probat , fccusdc  jure  com- 
muni, XIV.  *.  XVIL  I. 

extrajudicialis  per  unum  teflem  probata  confei- 
fio  juramento  purgatorio  locum  facit , in 
WUrtemb.  femi plene  probat,  XIV.  2. 

Confirmatio. 

Confirmatio  Caroli  V.  de  A.  ijff.  Juris  & Ord. 
Provinc.  Wurtemb.  adducitur,  I.  16. 

Conjefturae.  ■ 

Quatenus  probent  , explicat,  XIV.  |. 

Coifiexum. 

de  connexis  judicat  judex  appellationis,  XIX.  f, 
Confiliarii,  Confilia. 

Confiliarii  Regiminis  pauci  folent  eflc  in  Dica- 
■ fterio,  IL  4* 

Confilia  pjrudcntum  an  in  Dicafierio  admittan- 
• tur?  Xlll.  7* 

Sed  nunquam  ad  confulendum  mittuntur  in  Di- 
cafierio  afta,  XIX.  2. 

Confilia  loco  rationum  decidendi  eduntur,  XIX.6. 
non  tamen  a junioribus  JCtis  petenda  in 

prima  inflantia . XIX.  6. 

Confanguinci. 

Confanguinei  AfTefTores  in  quarto  gradu  Turgere 
debent,  fecus  de  Jure  Civili.  . II.  V* 

Confors  litis. 

Confortes  litis  poA  litem  in  prima  inflantia  con- 
, tellatum. 
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te(]atani,  etiam  in  appeliat.  admittuntur  ex 
mandato  prxfumto  , modo  caveant  de  rato, 

Cap.  IV.  §.  9. 

etiam  pro  confortibus  minoribus  & rcemi* 
nis  • IV.  9, 

Confortes  appellant  re£le,vid.  VIII.  ig. 

omnes  ponendi  in  appellationis  A6Iis  & an 
foeminas  & minores  ? VIII.  /. 

Conftietudo. 

Confuetudo  non  valet  contra  Jus  Wiirtembcr^ 
gicum,  fedbene  przter  IIX.  | 

Contumacia. 

Si  quis  plane  non  vel  non  rite  comparet»  con- 
tumacia ejus  accufatur,  V.  r. 

ubi  formula  fiRitur,  & petitur,  ut  terminus 
peremtorius  prxiigatur,  cum  refulione 
expenfarum.  V.  t. 

neque  contumax  dici  poteA , nili  tota  dies  prs- 
terlapfa,  quamvis  interdum  antea  fententia 
publicetur.  V.  i. 

imo  eventualiter  condemnetur , vel  fi  no- 
toria contumacia  pure,  V.  1. 

Interdum  procelTus  unilateralis  permittitur, 

V.i. 

vel  ut  appellatio  pro  deferCa  habeatur , pe- 
titur, V.  }. 

hinc  triplex  petitum  interdum  conjungitur 

V.  fin, 

caufte  20.  adducuntur,  ex  quibus  quis  fe  il  . 
contumacia  excufare  potcli,  V.  4. 

Sed 
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Sed  impedimcnium  debet  probatum  neque 
affcftatupi  effc,  ita  ut  removeri  non  po- 
tuerit , Cap.  V.  §.  4« 

& ante  omnia  de  infinuatione  citationis 
conflare  debet,  antequam  in  contuma- 
ciam procedatur  ' V,  4. 

ad  contumaciam  requiritur  dolus  & contemtus 
judicis  4* 

Recenfetur  tenor  Referipti  Ducalis  de  A.  i739* 
d.  a I . O6lobr.  ratione  contumaci»,  ^ J* 

Si  appellans  libellum  gravaminis  inproceflTu 
in  feriptis  pertrailando  intra  terminum  & 
dilationes  pr»fcriptas  non  porrigit,  ap- 
pellatio habetur  pro  deferta,  V.  5. 
Sin  autem  litis  conteflatio  intra  tempus  non 
pr*fentata,  accipitur  lis  pro  negative 
conteflata , vel  fi  contumacia  ratione  reli- 
• • quorum  feriptorum  commifTa , privatur 
jure  deducendi,  & in  caufa  proceditur,V.5. 
Adducuntur  formul»  accufandi  contuma- 
ciam in  procefTu  in  feriptis  traflando  V.  y. 

Eadem  obtinent  in  caufis  remiffionis,  V.  6. 
& extenditur  fuo  modo  ad  caufis  inferiorum 
Judicorum,  ‘ ^ V*  7» 

vere  contumax  non  appellat  VIII.  1 j» 

'fi  ad  pofitionales  non  refpondetur,  intra  ter- 
minum, habetur  pro  confefTo  in  contuma- 
ciam ' * 

Conviftus. 

Convi6lus  per  documenta  8c  tcflcs  non  appellat 

VIII.  17. 

. Copia. 
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, Copia. 

Copia  fentcnti* , fi  petita,  non  fufficlt,  loco 
Aviorum  Cap.  VIII.  §,  4, 

Copis  vidimats  quomodo  probem  ? XVI.  1. 
Sentcntjs  quomodo  expediantur,  XIX.  9, 
Criminalis. 

in  Criminalibus  ngn  locum  Itabet  appellatio  in 
Dicallerio.  VIII.  14, 

lapfus  termini  probatori!  non  nocet  in  crimi- 
nalibus XIV,  4. 

Curator  vide  Foeminam, 

■Curatorio  opus  cft , fi  curator  agit  in  judicio,  pro 
minore,  ubi  iirair.  IV.  j. 

Curator  judicialiter  conAitutus  eiTe  debet,  neque 
fufficit  ^apfenx9?id[)tcr.  IV.  i. 

vel  Doftor  Juris  vel  gener  vel  iilius  fit.  IV.  j. 
Curator  vel  tutor  ante  licem  conteHatam  confli» 
tuit  procuratorem  in  Dicallerio  IV  7, 

Si  pluribus  curatoribus  lis  mandata , omnes  prs* 
fentes  elTc  debent , nifi  dati , fatntnt  utib  jbnr 
terg  / . 'IV.  7. 

Curator  mulieris  non  appellat.  VIII.  9, 

D. 

Damnum. 

Ad  probationem  damni  permanentis  requi* 
rimr  ocularis  inlpeilio  medicorum  & chi- 
rurgorum XVIII.  §.  fin. 

Deccndhim. 

intra  dccendium  appellandum,  currens  ^ die  feien- 
tije  lats  fententis,  computatis  feriis  ' VIII.  x, 

Declii’- 
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Declaratio. 

Declaratio  fententis  in  feriptis  petenda  & quo- 
modo ? Cap.  XIX.  5.  7» 

Decretum. 

Decretum  provifionale  quando  locum  habet 


Defendere. 

* Omnis  vir  honeftus  prseflans  cautionem  judica- 
tum folvi,  alterum  defendit  in  judicio  IV.  ti. 

Denuntiatio. 

Denuntiandum  eil  appellanti , a£la  elTe  completa, 
cum  comminatione  ab  Ailuario  VIII.  5. 

licis  denuntiatio  fit  in  appellatorio,  modo  autho- 
ri  integra  defenfio  fit  Xll.  1.  XUl.  7. 

locum  habet,  fi  rci  titulo onetofoacquifita  pos- 
fertbri  evincitur,  i« 

Fit  per  literas  patentes,  ubi  fimul  de  extrajudi- 
ciali  denuntiatione  agitur  Xll.  i* 

Adducitur  formula  petendi  & decernendi  litis  de- 
nuntiationem ' 'dift  I. 

Delertio. 

Advocatus  litem  non  deferit,  nifi  ex  jufta  caufa, 
V.  g.  fi  mala  caufa  litis,  II.  8. 

Judex  ex  ofHcio  appellationem  defertam  rejicit, 
& tunc  deferens  folvit  expenfas  Vlll.  14. 

Diarium. 

Secretarius  Calendarium , conficit, 

cum  AlTefibre  literato  11.6.  lll>  t. 

illudque  mature  mittit  AfiTeflbribus  , maxime  li- 
teratis,  ratione  caufarum  antiquarum.  H.  6. 

Diarii  prsle£lio  ejusque  formula  IV.  z. 

Dica- 
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* . Dicafterium. 

de  DicaAerij  laudibus  legi  poted  prooemium  dc 

Cap.  1.5.  jo.  11. 

habec  ordinariam  jurisdi£Vionem  I,  }o 
condat  ex  tredecim  perfonis  Prxfide  & 1 1' 
AlTelToribus , falvo  jure  addendi,  II.  i. 

& prooetn. 

vix , ut  rufpedlum  recufatur  fed  alii  fubdi> 
tuuntur,  . II. 

quot  vicibus  convocandum  III.  i. 

. publice  in  confpe^lu  omnium  habetur,  111.  i , 

, & cauf*  peraguntur,  . IV.  2. 

Dilatio.. 

Nulla  Dilatio  absque  caufa  ab  Advocatis  peten- 

. da , II.  8. 

& in  terminis  agendi  prorogatio  prima  i. 
dc  f . ex  juda  caufa  petebatur  olim  II.  8. 

Dilationum  concedio  efl  arbitraria,  & ab  ufu  ju- 
diciorum magis  dependet,  VI.  i- 

Non  tamen  absque  caufa  concedenda  , & 
uni  data,  altera  communis  hr,  VI.  1. 

Dilatio  probatoria  femper  efl  peremtoria  VI.  2. 
Jure  civili  nonnib  unka  locum  habet,  nili 
ex  jufla  caula  fecunda , & Jure  Novell. 
& Canonico  tertia  & quarta  cum  folen- 
nitate  concedatur,  VI.  t 

Jure  Wurtemb.  antiquo,  quarta  dilatio  cum 
folennitate  obtinebat,  hodie,  uti  in  Re« 
• celTu  Imper.  in  tertia  juramentum  malU 
tix  efl  proflandum, abrogata  quarta,  VL  2. 
Nondum  elapfo  termino  probatorio  efl  fe- 
cunda dilatio  petenda,  IV.  a, 

Cccc  a ''  ttes 
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tres  dilationes  ita  computands,  ut  termi« 
nus  pfobatorius  in  interlocutoria  prxfi<' 
tus  primam  dilationem  conficiat,  & Ha- 
tim  fecunda  & tandem  tertia  Cum  obla« 
tione  ad  jurandum  petenda,  Gap.  V),  §. 
omnes  prorogationes  dilationum  prohi- 
bentur , niu  juflifTima  concurrat  caufa , 

VII.  1. 

juramentum  malitix  ex  jufla  caufa  omitti 
potefi^  IV.  a. 

t^ormult  fecundam  8t  tertiam  dilationem 
petendi  afferuntur  i ' IV.  ]« 

in  dilationibus  ad  agendum  haCfenus  di£fa 
itidem  obtinent,  & non  nifi  Cres  dilationes, 
& ultima  cum  folennitate  conceditur, 

»V.  4, 

denuo  fubjungitut  formula  alia  petitionis , 

IV,  4J 

^ui  petit  dilationem  ad  folvendum,  renuntiat 
appellationi  4 VllI.  ao. 

Dilatio  probatoria  quoties  dt  quomodo  petatur 
& concedatur  ? XIV.  4, 

Dilatio  peremtoria  ) 0.  dies  in  fc  continet.  Ili.  3« 

Diligeris* 

Advocatus  diligens  e(Te  debet  , alias  damnum 
culpa  datum  refarcit.  II.  8.  & XXV,  t. 

Direftorium, 

Dire6iorium  cum  denominatione  tefUum , non 
communicatur*  ^ XIV.  8< 

Diflipatio; 

Ob  metum  difTipationis  cautio  in  appellatione 
decernitur*  XI.  t. 

Divifid, 
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Divifio. 

i Divifione  fafla  Don  ^^Cibunb 
ttX/  non  opus  Cfl,  ut  appellatio  fiar,  Cap.VMI. 

i6. 

Domieiliurri. 

Domicilium  habens  in  Wurtembcrgiai  licet  jut 
civitatis  refignaverit, absque  dubio  ulterius  non 
«ppellat,  VII. 

Dupiicae. 

Ultra 'duplicas  regulariter  in  materialibus  non 
proceditur  , Xlll,  t.  & 

' Duplum. 

Omnia  Icripta  in  Duplo  exhibenda  > Xlll,  5. 

E. 

Ebrietas.  ' 

Efiriefas  non  excufat  j ^ XlX,  1, 

• Editio  Aftorum. 

Originalia  a61a  edenda  & quomodo  ^ jCVl.  1. 
pofl  litem  demum  contcHatam  petitur  editio 
aaorum,  XVl.  i. 

C^eljaffrincrt  quid  fignificent?  Vlll.  1 1* 

Emendatio. 

Jus  Provinciale  p.  i.  tit.  59.  §.  g?a^bcm  nbet  it, 
. emendatur  & fuppletur  ex  vetuflioribus  eJt- 
emplaribus*  I.4.  & VIII.  ij, 

emendatio. libelli  inepii  locum  habet  in  appella- 

*‘ond,  ^ XUI.^. 

Exceptio.  ' . . 

Exceptio  legitimationis  in  fecunda  innahtia  rc< 
. fte  opponitur.  ^ IV. 

, Cccc  j " Exce- 
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Exceptiones  novs  peremtorix  admittuntur  in 
appellatione , _ ‘ 

quatenus  dilatorix  ? lege  in  Cap.XI.  §.  i. « cap. 
Xlll.  §.6. 

Exceptiones  caute  | conditionatiter  & eventua» 
liter  opponendx  . XIV* 

Exeeutio. 

Exeeutio  non  appellabilis  eft « ubi  quatuor  ex- 
ceptiones adduntur,  _ _ Vlll.  i6. 

Exeeutio  fentenriarum  Dicafterialtum  quomodo 
fiat?  IXX.  9. 

nullitas  non  impedit  exeeuttonem,  nifi  damnum 
irreparabile  fit , vel  de  Jure  Wurtembergico 
intra  menfem  probari  pofiit,  XXl.  4» 

Revifio  an  fiftat  exeeutionem?  XXIV.  j. 

Extranei.'  •,  » 

Extranei  tefles  Citantur  per  fubfidiales,  XIV.  i o. 
quis  veniat  nomine  extraneorum, 

Expenfae. 

Expenfs  litis  non  conjunguntur  ad  fiimmam  ap- 
pellabilem  50.  fiorenorum  efficiendam  I.  )0. 
fi  tamen  fummam  50.  florenorum  petfc  efficiunt, 
efl  caufa  appellabilis  Vlll.  8. 

an  folvendx  in  cafu  renuntiationis  adpellationis? 

VIII.24. 

& defertionis?  VIII.  14, 

Expenfae  in  reformatoria  fentenria  compenfan* 
tur regulariter,  ubi  limitatur,  XX.  i. 

in  confirmatoria  vero  adjudicantur,  cum  li- 
mitationibus, XXVIII.  !• 

. Expen- 
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Expenfx  an  &qi^atenus  compenfentur  vcl  adju- 
dicentur, poU  juramentum  prsRitum,  vid. 
' ^ -•  Cap.  XX.  §.  I. 

in  nullitatis  ProcelTu,  an  expcnfz  adjudicentur, 

XXI.  4. 

in  revilionequid juris circaexpcnfas?  XXIV.  2. 
laxatio  expeniarum  XX.  4. 

, • ’ F-  . ■ . 

Faftio. 

I^Afliones  & collufiones  prohibitx  funt,  ll,  5. 
Faftutn. 

Fa£lum  , cum  rubrica  nervofa , pofllegitimatio- 
nem , proponendum.  VII.  r. 

interdum  brevibus  faltera  reproducitur, 

VII,  2. 

Falfiim. 

Sententia  ex  falfis  leflibus  & documentis  lata  ell 
- nulla  . XXI.  5. 

Fama. 

Fama  refervanda  ex  neccfliiate  in  injuriis,  maxi- 
me (i  declaratio  honoris  prxceflcrit,  cum  li- 
mitat. . XIX.  4,' 

conftans  fama  in  civilibus  femipicne  pro- 
bat, XVII.  1. 

Feriae.  \ 

Feri*  excufant  . a contumacia  V,  4. 

Sententia  in  feriis  lata  nulla  eft  , XXI-  5. 

Feri*  computantur  in  termino  probatorio  & 
quomodo  ? XIV.  4« 


Fefti- 
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Fcftinanter. 

Sententia  nimia  fcllinanter  & pracipitanter  lata 
e(I  nuila  _ Cap.  XXI.  §.6. 

Fidelis. 


Advocatus  Fidelis  efle  debet,  np  pravaricator  fiat 

l!,  8. 


Filcus. 


ia  caufis  FiftalibuSi  quatenus 

appellatio  locum  habeat  ? VllI.  15. 

Foemina. 

Fcpmina  dc  Jure  Wurtembcrgico  fine  curatore 
■ non  Haot  in  judicio,  IV.  j 

fed  tamen  rtatutym  cfl  probandum  IV.  j. 
quod  in  extraneis  quoque  Foeminis  verum  eft, 

IV . j . 

Secus  fi  extranea  in  Wdrtcmb,  contrahat,  tunc 
curatore  non  indiget  IV.  }. 

Fflcminae  cum  curatore  ad  litem  vel  marito  Pro.» 
curatorem  conrtituuni  dc  Jure  WUrtembergi- 
co,  fecus  de  Jure  Civili,  IV,  7, 

Ftrminse,  licetmater  fit,  , ex  mandato  prsfumto 
non  admittuntur  IV.  $. 

mater  legitima  adminiflratcix  & ufufru£lua* 

, tria  quatenus  agere  pofiit?  JV.  8. 

uxor  non  defendit  maritum,  ubi  limitat, 

IV.  10,. 

Curatojr  mulieris  folus  non  appellat  VIII.  19. 

Focminae  nobiles  an  indigeant  Curatore?  XXIIl.  5. 
mulieres  non  habent  reititutionem  in  integrum, 
/i.majorennes,  XXV.  i. 

For- 
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Formalia  appellationis.  , 

Formalia  appellation;s  quando  jufliHcanda, 

Cap.  Vll.  §.  I, 

oraliter  tra6landa,  XII'.  3.  & 4. 

quomodo  & quando  excipiendum  contra  for« 
malia?  VJII.  1, 

Proceflus  & petitiones  Vlll.  z*.  & xj. 

materialia  non  immifeenda  VIII.  24. 
nec  temere  contraformalia  excipiendum  Vlll.  24. 
'exofHcio  judex  illa  obfervare  & appellationem 
re/icere  debet  Vlll.  24, 

in  caufa  extraneorum  fententia  oralis  ferri  poteit, 
fi  notorie  peccatum  in  formalibus  Xill.  3. 

interdum  probatio decernituri  punilo  formalium 
& quomodo  & quando?  * XI V.  2. 

Forenfis. 


Privilegium  Wiirtemb.  illimitatum  de  non  ap- 
pellando, quoad  cives  & forenfes  ac  extra. 
. neos  locum  habet  > il.  23.  &z6. 

-Forenfibusolim  ex  gratia  Ducali  facultas  ulterior 
..  appellandi  permiRa,  fed  hodie  ademta,  ita  ut 
tenori  privilegiorum  inharrendum  Gt  1.  24. 
' Formula. 


FormuIspraflicxinjunitionisReiationis  II.  3. 
petitionis  prorogat,  termini  ad  agendum. 


I.  2.  & 3. 
citationis  AlTenbcum, 
partium. 

Diarii  (ive  Calendarii, 
legitimationis , 

Tutorii  & Curatorii, 

Ee  ee 


II.  3. 

III.  2. 

III. 

I.t. 

IV.  2, 
IV.  3. 

For* 
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Formuix  Procuratorii  Cap.  IV.  §.  4. 

cautionis  judicatum  folvi  V.  1 1. 

contumaciam  accufandi , V.  t. 

petitionis  pro  ProcefTu  unilaterali  V.  z. 
pro  defertione  appellationis  in  contuma» 
ciam  V.  3. 

excufationis  k contumacia  _ V.  4. 

FaAi  narrationis  VII.  1. 

reprodudionis  VII.  z. 

appellationis.  VIII.  z. 

apodolorum  " VlH.  4. 

‘exceptionum  & replicarum  contra  formalia, 

Vlll.  zi. 

communionis  appellat. &except.  IX.  i.&z. 
attentat.  Attentaten  n ^1(1^  cum  refpannone. 

X.  I. 

libelli  gravatorialis  appellat  XIII.  'i. 

litis  conteitationis  in  appell.  XI].  z. 

replicarum,  XllI.  2. 

petitionis  Procelilis  inferiptis,  ratione  extraneo- 
rum,quoad  formalia  & materialia,  Xlll. }. 
in  caufis  remilfionam , XUL  4. 

& fi  interlocutoria  reformata,  quomodo 
ptoceflus  in  feriptis  petendus  ? XHI.  4. 
litis  denuntiationis  pct.  Xlll..  7. 

adeitationis  Xlll  7. 

ad  a61a  rubmidionis  ^ Xlll,  g. 

pctit.^pro  admiflione  articulorum  poiitionoiium, 
cum  refpon(ione  & formula  politionalium , 

XV.  4, 

petitionis  pro  editione  acorum  xvl.  T. 

petitio- 
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petitionis  ocular.  infpeft.  cum  rcfponfioni- 
nibus,  Cap.XVlll.  §.  2. 

pro  interventionis  admiirione  & reiponlio* 
ne  Xll.  i. 

Formulas  fententiarum  vide  in  vocabulo  fen- 
tentia , 

Formula  petitionis  pro  declaratione  fententix, 

XIX.  7. 

ratione  expeofarum  moderat.  & taxationis 

XX.  I. 

petitionis  in  appellatione  & nullitate  (imul 


propofita  XX.  1. 

in  caufis  remiflionis  cum  petitis,  XXII.  t. 

in  nullitate  principali  XXI.  }. 

confirmationem  transabi,  petendi  XXIII.  6, 

in  revifione  petenda  & relponfione  XXIV,  4, 
petendi  reflitutionem  in  integrum  XXV*  5. 
Artic.  probat.  & defenfioaalium  XIV«  8. 

Interrogat.  Spec.  XIV,  9. 

jurandi  , XIV»  10. 

petendi  publicationem  rotuli  XIV.  1 1. 
agendi  ex  rotulo,  XIX.  14. 

petendi  & decernendi  probat.  XIX.  i.  & 1. 
petendi  probationem  eventualiter  XIV.  j. 

petenbi  dilationem  in  probatione  XIV;  4, 

literarum  CommilTionis,  XIV.  p 

Fraii^.  / 

i fraudibus  & fallaciis  abAinenduin  eA  Advoca- 
tis II.  I. 

Frufliis. 

ob  Ftuflus , fi  f o.  fiorenos  efficiunt , appella- 
Dddd  a tiones 


6oi 


INDEX. 


tiones  in  Dicafterio  admittuntur,  fcd  non 
conjunguntur  cum  forte  ad  fummam  appella- 
bilem  efficiendam  Cap.VlII.  §.  ,8. 

& fi,  ratione  fru6tuum  faltem  appellatum,  ni- 
hil judicatur  in  principali  XIX.  54 

Fuga. 

ob  metum  fug*  cautio  in  appellarioftc  decerni- 
tur Xl.'t4 

Fuga  rei  absque  caufa  femiplede  probare  doted 
luo  modot  XVII.  I. 

G* 

Gratia. 

GXatias  an  egerit  pro  fententia  ? e^  a^is  infe- 
' rendum  VIIF.  s» 

nec  gratias  agetis  ad  communionem  appellatio- 
■ nis  amplius  admittitur*  IX.  t» 

Gravamen* 

ob  Gravamen  fucceffivum  pofi  decendium  ap- 
pellatio admittitur.  Vlll*  }» 

H. 

Hadriani  Edi^^um. 


IN  Edi^o  Divi  Hadriani  ceffat  appellatio, 

VIII.  15, 

« * • 

1.  <5» 


Homagium* 

Homagium  reale  quid  fit  ? docet 
Hora* 

Hora  appellationis  inCerpofitx  a6lis  inferibenda 
, VIII. '?4 

Uti  quoque,  quando  lententia  publicata,  a61a 

a_  • _ /•  « pvii  _ 


petita  & infinuata 


VIIL  s- 

I.  Ich- 
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I. 

Ichnographia. 

T Chnographia  interdum  porrigitur  Cap,  XVIII, 

^ , , §•  *. 

> Immobilis. 

Si  de  re  immobili  agitur,  requiritur  fumma  ap- 
pellabilis  VIII.  ri, 

quoad  bona  immobilia  'Wurtenab.  femper  ulte- 
rior appellatio  exclufa  fuit  1.2^. 

Incidens. 

de  incidentibus  judicat  judex  appellat.  XIX.  5. 

Inhibitio. 

absque  inhibitione  fufpenditurjurisdiftio  ^ quo, 
pofl  appellationeni  X.  i. 

Injuria. 

•Advocati  ab  injuriis  fc  temperent  fub  poena  II.  8. 
'in  caufis  injuriarum»  quoad  aftionem rccantato- 
riam,  femper  admittitur  appellatio,  licet  fumma 
non  appeilabilis , an  vero  in  aftionc  sflima- 
loria?  VIII.  10. 

•in  injuriis  fama  refervanda,  nifi  pertinax  fit  vel 
reales  fuerint  injuriae  XIX.  4. 

• adiio  injpiarum  aeAimatoria  & criminalis  de  Ju- 
re ^ iirtembergico  concurrunt  XIX.  4. 

Iniquitas. 

fumma  iniquitas  eA  nullitas  XXI,  5. 

Infiniiatio. 

Infinuatio  appellationis  utilis  eA , ad  fiAendam 
exeeutionem , non  vero  neceifaria  , ad  vali- 
ditatem appellationis  VIII.  1. 

' Dddd  I adla 
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»t\i  appeilarionis  intra  20.  dies  a denuntiatione 
f’a5Ia  infinuanda  funt  Dicallcno,  & cui  in 
fpecie?  neque  prorogatio  datur  Lap.  VIII.  § 6.' 
infinuatio  contracluum  non  cft  neceflitaris  de 
Jure  Wurtembergico  XXI.  6.- 

Inftrumenta. 

Inflrumenta  poH  lapfum  terminum  probatoriunip  . 
ante  conclufionem  in  caufa , producuntur  & 

variatio  probationis  locum  habet  XVI.  1, 

indrumenta  publica , quali  publica  & privata  re* 
cognita  plene  probant  XVII.  i, 

infirumenta  Notariatus  Sigillo  deHituto  fcmi* 
plene  probant  ^ XVII.  i, 

fcriptura  privata  haud  recognita  non  probat  con- 
tra fcribentem , nili  per  telles  recognofcatur, 
vel  comparatio  literarum  accedat  XVII.  t. 

interdum  poli  conclulionem  in  caufa  cum^  jura- 
mento , vel  n in  adiis  allegata  producuntur 

XVI.  I. 

originalia  edenda  funt  & quomodo  ibid. 

Interlociitoria. 

appellatio  ab  interlocutona  ex  poA  fi£Ia  viva 
voce  & in  fcriptis  Aert  potell,  absque  caufa- 
rum  expreifione  VllI.  2. 

ab  interlocutoria  Gmplici  non  locum  habet  ap- 
pellatio VIII.  16. 

a reformatur,  ProceiTus  in  fctiptis  peragitur 

XIII.  4. 

interlocutoria  rejideos  pofitionales  articulos  efl 
appellabilis  XV.  3. 

fex  AiTelTores  requiruntur  ad  pronuntiationem 
validam  XIX. 

appel- 
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appellatio  ab  interlocutorta  nihil  ultra  devolvit, 
nifi  partes  confentiant  XIX. 

Interrogatoria. 

Interrogatoria  fpecialia  non  communicantur  de 

Jure  Wurtembcrgico  XIV.  8, 

& quomodo  conficienda?  XIII.  8. 

de  generalibus  vid.  XIV,  g. 

prsiiminaria  interrogatoria  funt  prohibita  ibid. 
ex  officio  fupplentur  interdum  ibid. 

& nullum  efl  examen  fine  iliis  , licet  ad 
perpetuam  rei  memoriam  fiat.  ibid. 

Interruptio. 

Interruptiones  in  orando  & votando  prohibite 
funt  II. ).  & 4« 

Interveniens. 

Interveniens  quatenus  admittatur  in  appellatione? 

VIII.  1 9.  XII.  4. 

Interventio  voluntaria  fit,  vel  adhatrendo  poft 
decendfum  , v«l  intra  decendium  feparatim 
appellando,  XII  4. 

decendium  currit  d tempore  fcientix  interve- 
nienris  ibid, 

.in  accelToria  interventione  appellatio  in  flatu 
quo  efl  airumerwla  ibid. 

adducuntur  formulx  fententiarum  & petitk)* 
nuro  interventionis  • ibid. 

Principalis  interventio  pro  fuo  intereife  fepara- 
to , repellit  agentes  a judicio  ibid. 

Interventio  fit  quoque  ad  iiHendam  exeeutio* 
nem  ' - ibid. 

Res  inter  litigantes  a Aa , quatenus  intervenien- 
tibus noceant  ibid. 


I N D F.  X 


6J2 

Judicium , Judex. 

Tria  fudicia  Appellanonis  lege  in  voce  Appel- 
latio Cap,I.§.28.  feqq. 

judex  imperitus  non  plane  repellitur  in  inferio- 
ribus Judiciis  Wlirtembergicis  n.  *• 

ignobilis  de  Jure  communi  poteft  elTe  judex  ibid. 
Judex  ad  quem  efl  nominandus  intra  jo.  niM 
Archigrammateo , maxime  fi  plures  funt  « 
tutius  femper  hoc  fit  Vlll.  7* 

ad  judicem  fuperiorem,  non  minorem  , aut  pa- 
rem fit  appellatio  , fin  vero  ad  majorem  ap- 
oellavit,  remittitur  caufa  ad  competentem, 

VIII.  It. 


hinc  gradatim  fieri  debet, 

Judex  fuperior  de  eo  judicat , an  appellatio  re- 
cipienda? . 

Judex  incompetens  nulhter  judicat.  vili.  1 1. 

& XXI-  5* 

vel  fi  fuper  majori  quantitate  judicat  XXI. 
Judex  interrogat  partes  ex  officio , in  abfentia 
advocatorum  XV,  t.  & XIX.  6. 

Juramentum. 

ExpenCe  loo.  flor,  jurato  taxantur,  XX.  t* 

ob  omiflum  juramentum  calumniaE  fentemia  in 
Dicaileriis  fummis  non  fit  nulla  XXI.  7. 

ubi  praftitum  vel  recufatum  judiciale  juramen- 
tum , ceflat  querela  nuHitatis  ' _ 'bid. 

iuramentaAfleflores,'Secretarius,  Advocati  &c. 
* prxflant  XXUI.  t. 

juramentum  in  revifione  prxftandum  elt . 

X5^Vi  I. 

jura- 
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Juramencum  dandorum  & refpondendorum  re- 
quirit fpecialc  mandatum  , hinc  maritus  in 
caufa  uxoris  illud  praeftare  nequit,  cavens  de 

n .1  > Cap.|V.§.8, 

& quando  praltandum  ? XV.  i.flt  f, 

• fi  dubitetur  ? an  fumma  fit  appellabilis,  promifli» 
loco  juramenti  fit,  VIII.  9.  &ti. 

poii  przfiitum  juramentum  purgatorium  & fup- 
pletorium  datur  appellatio , VIII.  1 6. 

qui  recufat  juramentum  calumnias,  non  appel- 
la*' Vm.  16. 

qu!  juramentum  judiciale  defert , fruftra  appel- 

VIII.  29. 

juramentum  maliti*  de  non  frivole  appellando 
non  locum  habet  in  Wurtembergia,  XI.  1. 

juramentaadmictuntur  in  appellatione  & regula- 
riter in  Dicafierio  prxflantur,  nifi  ob  abfcntiatn 
aliamque  jufiam  caufam , XIII.  6.  & XIX.  6. 

juramentum  calumnis  ex  ofiicio  defertur  & per 
procuratorem  prxfiatur,  XIX.  6. 

nec  obid  compenfantur  expenfz,  XVIII,  i, 

quid  juris  in  expenfis  pratftito  juramento  ? vid. 

XVIL  j. 

juramentum  teitium,  XIV.  11, 

formula  jurandi,  ibjj, 

juramentum  in  tertia  dilatione  probat.  & jui 
agendum  exigitur,  fcd  ex  jufta  caula  remit- 
ritur,  - VI.4.  XIV.4. 

ob  femiplenam  probationem , vel  in  caufis  ar- 
duis plusquam  femiplenam  locum  habet  jura* 
mentum  in  Tupplementum  • XVII.  1. 

Ffff  ob 
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ob  femiplcna  minorem  probationem,  vel  femiple- 
nam  in  arduis  locum  invenit  juramentum  pur- 
gatorium , Cap.  XVll.  §.  4, 

juramentum  judiciale  defertur,  licet  nihil  proba- 

. tum,  _ 

juramentum  necclTarium  ex  neceuitate  dcieren* 
’ dum , alias  datur  appellatio , XVII. 

nec  recufari  potcft,  mfiex  jullacaufa, 
juramentum  in  fupplementum  efl  veritatis,  nili  in 

caufis  mercatorum  vel  fi  tefles  de  credulitate 

admittantur,  , 

pro  jurante  juram.  fupplet.  judicatur,compcnfatis 

expenfis, 

fin  reculat  absejue  caufa,  caufa  cadit  & refundit 
expenfas , 

appellatur  i juramenti  neceff.  delatione  & pra- 
flatione, 

retra61atur  itidem  ob  nova  documenta,  difficul- 
ter ob  novos  teftea,  ibtd. 

juramentum  purgatorium  praflans  abfolvitur , 

• compenfatis  experiris,  nifi  culpa  fiia  occafio- 

nem  fufpicioni  dederit,  ubi  fumtus  folverc 
debet,  ■ XVll.  4, 

recufans  habetur  pro  confeflb  & conviso , ibid. 
nec  refertur  juramentum  purgat , nec  fupplet. 

XVll.  3.  & 4- 

non  excluditur  contraria  probatio , maxime  per 

* inftrumenta , ^ XVll.  4« 

Legalia  juramenta  deferuntur  i judice  exneceffi- 
. tate, 

Deferuntur  per  interlocutoriam , interdum  ftatim 
. adjungitur  definitiva  fentemia, 

. , * Formula 
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Formula  fcntentiarum  fubjunguntur,  Cap.XVlI. 

§z. 

Tutius  in interlocutoria  feparatim  injungitur,  & 
poA  praflitum  demum  definitive  pronuntia- 
tur, ^ ibid. 

ad  legalia  juramenta  partes  modefie  fe  offerte 
pofTunt,  ibid. 

in  juramentis  legalibus  cefTat  juramentum  mali- 
tia, fecus  in  judiciali,  ubi  prius  prafiandum. 

(i  exigitur,  XVll.  4.  & 

Juramenta  legalia  etiam  poO  terminum  probato- 
< rium  lapfum , vel  licet  quis  a probatione  defli- 
terit,  vel  in  ea  defecerit,  usque  adcaufacon- 
cluflonem  deferuntur  de  jure  communi  8c 
■Wurtemberg.  fecus  inSaxonia,  XVII.  4. 
Juramenta  legalia  non  praftantur,nin  k fide  dignis 
& de  perjurio  non  rufp&^lis  perfonis , ibid. 

modo  infamia  non  ex  ipfo  fa£lo  v.  g.  ftuprationis 
proveniat,  ubi  juramenta  admittuntur,  ibid, 
an  juramentum  purgatorium  vel  fuppletorium 
locum  habeat  ? magno  judicio  & circumfpefta 
dijudicatione  disquirendum,  ibid. 

Juramentum  judiciale  minus  caute  illi  defertur, 
qui  confcientis  nullam  habet  rationem, XVll.  5, 
Juramentum  judiciale  refertur , absque  pratfia* 
tione  juramenti  malitix,  fecus  in  Saxonta, 

XVll.  6. 

Juram,  judic.  femcl  relatum  non  iterum  licet  re- 
ferre, nec  ad  aliam  probationem  confugere, 

ibid. 

recufansjuram.  jud.  habetur  pro  confeffo  & con- 
violo , & contra  illum  judicatur,exciufa  appeU 
Utione,  ibid- 

Ffff  % rcla 
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relatio  ceiTat,  (i  fuper  proprio  faflo  jurandum* 

Cap.XVII.  §.6. 

Juram,  judiciale  recufaturex  juOacaufa,  ubi  rc- 
cenfentur  feptem  recufandi  caufz , XVII.  7. 
Judiciale  juramentum  efl  vel  veritatis  velcredu- 
' limis»  ^ XVII,  8. 

Notanda  hic  regula»  juramentum  judiciale  cll 
vel  prsHandum»  vel  referendum»  vel  recu- 
fandumexjuflacaufa,  vel  ordinaria  probatione 
utendum,  ibid» 

Efl  przdandum  in  forma  delata  > non  exclufo  ju- 
dicis arbitrio»  ibid. 

defenur  fuper  uno  pun£Io  vel  tota  caufa  ibid. 
ftatim  vel  in  termino  prsfixo  przdatur,  ibid. 
Exigi  poted  A deferente  juramenti  calumnix 
przilatio»  ^ ^ XVIf.j, 

femel  pure  fufeeptum  juram..jud.  non  revocatur» 
necordinariaprobatio  pedem  ligit»  ibid. 
heque  refertur  lemel  acceptatum,  ’ ~ ibid. 

prznitum  vel  remilTum  juramentum  jud,  cedit 
pro  jufla  probatione » ibid. 

neque  retra£Iatur  prstextu  perjurii » ob  novas 
probationes,  , ^ ibid. 

defertur  tamen,  licet  in  probatione  defecerit,  ibid. 
Juramentum  manifeflationis  interdum  imponitur 
vel  per  modum  judicialis,  vel  purgatorii  jura- 
menti » quo  ultimo  cafu  fufpiciones  neceHaris 
‘ funt,  XVII.  IO. 

Juramentum  calumniz  generale  in  fecunda  in- 
Hantia  bene  deferri  potefl,  ibid. 

neque  alter  juramentum  malitiz  propterea  exigit, 
led  juramentum  calumnix  generale  viciflim 
. deferre  potell , ■ ^ 


ibid. 

Jura- 


Digitized 


kERUM  ET  VERBORUM.  617 


Juramentum  maliti»  locum  habet  in  omnibus 
cafibus,  ubi  maliti* fufpicioadcft,  infpeciein 
interventione  , nominatione  autoris , vel  rc- 
fciffione  conclufionis , Cap.  XVII,  5.  io. 

Jurisdiaio*  - 

DicaAerium  habet  ordinariam  jurisdiaionem« 

- 30. 

Jus. 

Judicandum,  fecundum  Jus  Wiirtembercicum 
& confuetudines  honellas,  & hifce  dehcien- 
libus , fecundum  jus  commune,  II.  & XIX.  j. 
& fecundum  XIX.  J. 

fi  dubium  juris  grave  emergit,  res  adSereniffi. 
mum  eA  deferenda , ibid. 

Jus  Aridium  obfervandum  in  caulis  feditionis  ; 
ebrietatis  & blasphemi*,  ibid. 

lententia  contra  jus  in  thefi  lata,  eA  nulla , fecus 
fi  contra  jus  partis  tendit , XXI.  j. 

L. 

. ^anb;ttage;2(bfc^tc&, 

obfervantur  injudi» 

‘S?  cando,  XIX 

Laudum,  arbitramentum. 

in  DicaAetium  compromitti  poteA,  I.  g.  & XXIII. 

in  Laudis  & arbitramentis  an  locum  habeat  ap- 
pellatio? Vin.  ly. 

gui  compromittunt,  renuntiant  appellationi, 

VIII.  loi 

quomodo  procedatur  & pronuntietur  ? XXIII.  7, 

Legitimatio. 

Legitimatio  qaomodo  Aat  ? IV.  t. 

Ffff  I ex 


J ''  ^ 


618  • INDEX  

legitimationes  ex  officio  injunguntur,  Cap, IV. 

• §•  ?• 
& in  fecunda  inflantia  rc6le  opponitur  exceptio 
Legitimationis,  ibid. 

quomodo  procedendum,  fi  defeilus  adfic.  qui 
^ indicandus  efl , -1V.§  fin. 

fin  non  re£le  faila , fententia  efl  nulla , XXf.  6, 

Libellus. 

Libellus  Gravatorialis  quid  fit  & quomodo  for- 
mandus, ^ XIII.  I.  & 5. 

emendatur  libellus  in  appellatione , non  vero 
mutatur , XIII.  6. 

absque  libello  fententia  e(l  nulla,  XXI.  5. 

Literati. 

Literaii  Affefibres  debent  effeDoflores,  Licen- 
tiati , Profeffbres  vel  Confiliarii  Regiminis,  & 
inde  dicitur  ber  ^elel)rten  ^onef/  II.  1 . & 4. 
Litis  Gonteftatio. 

Litis  conteHatio  quomodo  in  appellatione  faci- 
enda? XIII.  *.  & 

an  in  nullitate  fieri  debeat  ? 'XXL  3. 

absque  litis  conteflat.  fententia  efl  nulla,  XXL  5« 

L6vvenflein , Comitatus. 

Comitatus  L6‘wen(lein.  e(l  feudum  Wiirtemb; 

Hinc  ejus  cives  non  appellant  ad  Cameram 

. Imperialem , L aj. 

M. 

Maledicentia. 

ADvocati  a maledicendi  prurigine  abflinere 
debent  fub  poena,  II  8. 

, 1 Manda- 
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. Mandatiim. 
vide  Procuratorium. 

Manifeftatio. 

AiTeiTores  (ecreta  tacere  neque  mantfeRare  de- 

Cap.  II.  §.  j. 

ut  ScSecretarius,  11.6. 

Maritus. 

Maritus  cum  uxore  in  caufa  uxoris  re£Ie  confti- 
tuit  Procuratorem , non  tamen  folus,  IV.  7. 
Maritus  majorennis  pro  uxore , ex  mandato  prae^ 
fumto  admittttur , ' IV.  i«. 

& ratione  bonorum  dotal.  ficparaphernal.  cavet 
de  rato  > fecus  de  Jure  Civili,  ibid. 

Mater  legitima  adminiflratrix  fit  ufufirufluaria 
quatenus  pro  liberis  in  judicio  agere  queat? 

IV.  8. 

maritus  non  appellat  folus  in  caufa  uxoris, 

VIII.  18. 

Materialia.  . 

ProcelTus  in  materialibus  quomodo  procedat? 

vid.  xm. 

Medicus, 

an  jurare  debeat  Medicus  ut  tertis,  XIII.  1 1, 

Met^cator. 

/ Libri  mercatorum  femiplene  probant,  XVII.  i . 
Memoriale. 

Memorialia  extrajudicialia  quomodo  porrigantur 
& decidantur?  XXIII.  1 

Minores. 

Minoium  Caufx  funt  privilegiat»,  III.  i. 
. Mino- 
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Minoret&  pupilli  non  habent  liandi  perfonam  m 
judicio, licet fint conjugati,  Cap.  IV.  §.  j. 

nifl  veniam  aetatis  habeant  & bona  immobilia 
non  diflrahant , ibid. 

rellituitur  in  integrum  contra  fatalia  appellatio* 

' nis  & quatenus  ? VIII. 

contra  minorem  folum  absque  curatore  lata  fen- 
tenciaell  nulli,  XXI.  6. 

Milerabilis* 

perfonae  miferabiles  provocare  polTunr  ad  Dica* 
ilerium,  praeterita  prima  inflantia.  I.  )z. 

Morbus. 

Morbus  proprius , liberorum  , uxoris  & Advo^ 
cati  excufat  a contumacia  V. 

Mompelgard. 

Comitatus  Princip.  Mompelgard.  privilegium  de 
non  appellando  habet,  I,  27. 

Mors. 

ob mortem  appellantis,  poA  decendium  appel- 
latur, Vlll.  |. 

. , Mulfla. 

in  mul£lis  nulla  datur  appellario  de  Jure  Wur* 
temb.  ubi  limitatur,  VIII.  14. 

qui  mul£lam  folvitpofl  appellationem,  renun* 
tiat.  appellat. in  a£tione  L.  Aquil.  VIH.  xo, 

V Munera. 

Muneribus  corruptus  judex  nuiliter  judicat, 

XXI.  f. 

Mutatio. 

Mutatio  libelli  in  appellatione  non  permittitur,  . 

. “ XIII.  6. 

N.  Ne- 
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N Negativa. 

Egativa  quatenus  probanda,  ' Cap.  XIV.  i. 

' Negotiorum  geftor. 

Negotiorum  geltor  appellat  pro  fuo  intereflSt, 


Nives. 


VIII.  19. 


Nives , pluviXi  & tempeOas  excufat  ^ contuma- 
cia, V.4. 

Nobiles, 

Nobiles  Aire/Torcs  reliquis  praecedunt,  & fedent 
auft>et(5tilcnuiib5(l>cllc5en®ancf/  H.  1.&4. 

Nobiles  foeminat  indigent  curatore,  XXIII.  5. 

Nobiles  oiiiciales  Wiirterabergici  ulteriorem  ap- 
pellationem non  habent,  I.  ay. 

Nobiles  juramentum  tertium  praertant,  XIV,  1 «. 


Nomen, 

Advocati  debent  Icriptis  nomen  fabCcribere , ' fub 
pana.  * II.  h 

Nominatio  Auftoris. 

Nominat  autorem  nudus  detentor , fi  ailionc 
reali  vel  in  rem  feripta  convenitur,  XII.  t. 
Detentor  eft  ab  obfervatione  judicii  abfolvendua 
& verus  dominus  pulfandus,  * ibid. 

nominatio  authoris  vix  locum  habet  in  fecunda 
inrtantia,  nifi  in  caufis  remirtionum , veifiab 
interlocutoria  appellatum,  ibid, 

Cn  port  litem  demum  contertatam  opponitur* 
degenerat  in  litis  denuntiationem,  ibid! 


Gggg  Nova. 
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Nova. 

Nova  admittuntur  in  appellatione , XII.  6. 
fed  non  in  revilione,  XXIV.  a« 

Notarius. 

authentica  a notario  defcripta  femiplene  probat, 

XVII.  I. 

Niillitates. 

Nullitates  deducuntur , coram  Dicafterio  tutius» 
& coram  judice  ii  quo  I.  j r. 

& fi  fumma  cft  5o.florenorum,  Dicaflerium  eft 
judex  competens  ad  quem , fin  vero  infra 
florenos  & 20.  libras  efficiat  efr  Stuttgard. 
. Tiibing.  8(  Ludoviceb.  judicium  ordinarium 
ad  quem,  Cap.I.  28.  leqq.  & VIIL  8.  feqq, 

modo  fententia  appellabilis  fit  nec  interlocutoria 
fimplex,  1.28.  feqq, 

fin  judex  incompetens  minor  fententiam  in  ap- 
‘pellatorio  reformavit,  & alter  non  excepit, 
ratione  incoihpeientiz  , tamen  fententia  eft 
nulla , dtacompetenteannullatur,  VIII.  iz. 

& XXI.  5. 

contra  tres  fententias  locum  habet,  VIII.  16. 
Proponiturminus  principaliter,  cum  appellatio- 
ne, & tunc  Proceffiis  appellationis  locum  ha- 
beffimultaneus , & executlo  fufpenditur,  ne- 
que feparata  litis  contefratione  opus  efr,  II.  I. 
quomodo  procedendum,  petendum,  & pro- 
nuntiandum ? docetur , ibid. 

formalia  6c  obfervata  dc  jufrifrcata  elTe  debent, 

ibid. 

abfti- 
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abOinere  debent  ‘Advocati  a nullitatibus  (i  non 
notori»,  • Cap.XX.  i. 

interdum  per  modum  exceptionis  nullitates  pro«  > 
ponuntur,’  ' ibid^ 

fi  principaliter  deducuntur dicitur  Implora- 
Cion^#0ac^e/  & intra  decennium  locum  ha- 
bende Jure  W^urtembergico,  XXI.  a.'  / 

licet  plane  non  vel  non  re£le  appellatum,  vel  cao- 
fa  defcrta  di^a,  ibid. 

quomodo  procedendum  ? deducitur  in  XIX.  j. 
fifiitur  exeeutio  , fi  intra  menfem  probator , alias 
faltem  efferius  devolutivus  locum  habet,  vel 
fi  damnum  irreparabile  adeft,  XIX.  4. 

fi  nullitas  probata , tota  caufa  in  principali  de- 
volvitur ad  Dicafterium,  XXI.  4. 

vigimi  quatuor  nullitates  adducuntur  in  cap. 

XXI,  5.  cum  feqq. 
Sententia  neque  abfolutionem  neque  condemna- 
tionem in  k con(inens  efi  nulla,  XXL  5, 
vel  qu»  contra  rem  judicatam  lata,  d.  §. 
fumma  iniquitas  ell  nullitas , quomodo  verum 
fit?  XXI.  6. 

nullitas  attendenda  ex  officio,  XXI.  7, 

Sententia  nulla  non  tranfit  in  rem  judicatam, 

ibid. 

neque  exeeutio  datur  neque  tacite  ratificatur,  an 
exprelTe?  ibid. 

nullitates  procelTus  in  Summis  Dicafieriis  non 
attenduntur,  ibid. 

V.  g.  fi  juramentum  calumni»  omilTum,  §.  7, 

Gggg  2 Nua^ 
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Nuntius. 

Nuntii  )urati  Dicaflerialis  officium  & receptio 
dcfcribituCi  Cap.II.  §.ii. &XXI«4« 

o. 

Ocularis  infpcftio. 

O Cularis  infpeflio  tn-juribus  & fervitutibul 
eft  maxime  necelTaria.  XVIII.  r» 

efl  vel  folennis  vel  minus  folennis  » & quae  ita 
'dicatur?  ibid. 

pofl  litem  contedatam » concluHonem , & rem 
judicatam  decernitur « jbid. 

& peragitur  in  orxlentia  partium,  ibid. 

vel  ex  officio  (umtibus  communibus,  vel  ad  in* 
Hantiam  partis,  petentis  fumtibus  ibid. 
interdum  tedes  in  rem  pratfentem  ^edu61i  ftmul 
examinantur  & lapides  elevantur,  XVllI.  7. 

neque  femper  in  lententia  mentio  iit  ocularis 
infpefiionis,  XVltl.  a. 

ocularis  infpe^io  ratione  damni  permanentis 
neceffiiria  efl,  XVIII.  §.Bn« 

Officium,  Officiales. 

|udex  ex  officio  partes  interrogat, abfontibus  quo* 

. que  Advocaris,  XV.  t.  & XIX.  6« 

probationem  decernit,  XIV.  i. 

f & ocularem  infpeftionem , XVIII.  t. 

officiales  nunquam  ulterius  appellare  potuerunt, 

■ ^ 1.2^, 
Ordo  Provincialis.  • ' 
exordine  Provinciali  itidem  cdnflituuntur  AfTef» 

. , fores,  hinc  dicitur  b«ean0r(bafff^55<mcf/  II.  i, 
&4*  ' P.Pa. 
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Pagus. 

A Pagis  Wiirtcmberg.  quorfum  appellan. 
dum?  Cap.VIII.  i|. 

Paginae. 

Paginx  Aflorom  appellationis  numeratx  e(Te 
debent,  & certum  numerum  linearum  & fyl* 
labarum  continere,  VIII. 

Pater. 

Pater,  qui  liberorum  in  Patria  poteftate  conflitu* 
torum  ufumfrud^um  habet,  curatorio  non 
opus  habet,  IV.  3, 

nec  cavet,  IV.  8. 

/ecus  fi  nepotes  ve!  neptes  ex  filia  fint,  IV.  j. 
necconfenfum  liberorum  fecundx  xtatis,  licet 
in  peculio  adventitio , adhibet,.. ficut  de  jure 
. communi,  'IV.  8. 

& ut  prxfumtus  procurator  re6!e  admittitur  pro 
• iis,  modo  non  bonis  cefierit,  & cautionem 
rati  prxftare  poflit,  IV.  j. 

Pauperes. 

'Pauperum  caulas  Advocati  gratis  fufeipere  debent 
& fuht  privilegiatx,  II.  & 7.  III.  r. 

a£!a  in  originali  ipfis  dantur,  VIII.  5. 

immunes  funt  i folutione  fportularum,  VIII.  6. 
Pedellus. 

PedelK  Dicafierialis  officium  deferibitur  & re- 
' ceptio,  II.  9.  & XXIII.  4« 

Peftis. 

Peffis  excufat  il  contumacia*,  V,  ^ 

Gggg  3 Peti- 
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Petitum. 

Petita  in  fecunda  inOanoa  non  mutantur,  Cap. 

XIII.  $.  6. 

Pofitiones. 

Articuli  pofilionales  poft  litem  contedatam  por- 
riguntur 8c  quomodo  8c  quando  in  Dicallerio  ? 

XV.  I. 

etiam  fi  libellu»  fummarius  porreAus,  XV.  }. 
in  dubio  omnes  admittendi,  XV.  r. 

ii /uflx  exceptiones  adfunt,  audiendused  prius, 
additionales  regulariter  prohibiti  funt,  ibid. 
defenfionales  & clifivi  quomodo  8c  quando  por- 
rigantur & communicentur?  ibid. 

cum  Vel  (ine  juramento  dandorum  & refponden- 
dorum  porriguntur,  & fi  viva  voce  exadlum, 
prxdandum  ed,  licet  calumnix  generale  jam 
przditum  , nili  remittatur,  XV.  i.  & 3. 
quomodo  refpondendum  ? XV.  i. 

interdum  ulterior  rcfponno  injungi  poted,XV.a. 
fi  intra  terminum  non  refpondetur,  in  contuma- 
ciam, proconfefib,  habetur,  ^ ibid. 

quicquid  ponitur  in  articulis , habetur  pro  con- 

feflione , ibid. 

quod  negatur,  probandum  ed,  neque  contraria 
probatio  rejicitur,  ibid. 

Praecedentia. 

AfTeirores  nobiles  przceduntliteratis,  & hi  reli- 
quis ex  ordine  Provinciali,  inter  fe  autem  ex 
ordine  receptionis  incedunt,  II.  4. 

Praefeftus. 

Prxfe^i  officium  circa  citationes  Oicader.  III.  4. 

, Praeju- 
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Praejudicia. 

Prsjudicia  Dicaflerialu  Advocati  non  allegant, 
. fub  poena,  Cap.IL§.8. 

Praeleftio. 

PrxIe^Ho  Aflorum  , quando  & quomodo  faci- 
enda, & quousque?  XIII.  1. 

Praefes. 

PrxfM  Judicii  Aulici  debet  nobilis,  literatus,  pro- 
ceflus  & juris  peritus  efle , II.  *, 

ejusque  officium  late  deferibitur,  II.  j. 

habet  praecedentiam,  ibii 

majora  facit,  fi  vota  paria  funt,  _ XIX.  1; 

PraefumpCio. 

Prziumtiones  probant  in  civilibus  varie  , & ju- 
dicis arbitrio  jqdicium  relinquendum,  XIV.  j. 


' , XVII.  I, 

Praevaricator. 

Si  advocatus  prodit  caufasn,  prxvaricator  fere 

fit.  n.'8. 

Privilegium. 

,Sereninima  Domus  Wurtemb.  habet  Privilegium 
prim* inflanti* & auftregarum  de  A.1495. 1.i, 
uti  quoque  exemtionis  & de  non  evocando  con- 
tra omnia  judicia  extranea  1.  x. 

& denique  privilegium  illimitatum  de  non  ’ap- 
Pcllando  I.§.|.feqq. 

ex  pluribus  relatis  privilegiis,  tempore  immemo- 
riali,  & confirmatione  Caroli  V.  de  A.  155^. 
Juris  & Ordinationum  Provincial.  WurtembI 
aliisque  rationibus  & documentis  late  deducit 

§.J.  ufquead  §.  »7. 
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Probatio. 

Probatio  eft  anima  proceffus  Cap.XIV.  i. 
affirmans  probat , fivc  aftor  five  reus  fit  XIV.  r. 
an  & quatenus  negativa  probanda? latius  evolvw 
tiir  & declaratur  XIV.  i. 

aftor  probat  a£tionem,  reus  exceptionem  XIV.  i, 
exceptiones  caute  conditi onaliter  & eventualiter 
opponendae  XIV.  t. 

interdum  probatio  utrique  parti  injungitur , ut 
in  WUrtemb.  XIV.  i. 

& de  Jure  communi , ex  confenfu  utriusque 
partis,  in  judiciis  mixtis  & duplicibus»  & inter- 
dicis retinendae  polTeffionis,  ibid. 

Commendatur  in  genere  hic  modus  probatio- 
nem concedendi,  utpote  ad  lites  praefeinden- 
das  & accelerandum  procelTum  faciens,  ibid. 
modi  probanffifex  rccpnfentur,  XIV.  z.  ^ 

probatio  eft  vel  plena,  femiplena  vel  major  vel 
minor,  XVII.  i. 

plena  probatio  fit  fex  & pluribus  modis,  qui  rc- 
ceafentur,  'bid, 

femiplena  probatio  definitur  & adducuntur  XI. 

modi  femiplenae  probationis,  ibid. 

locum  habet  juram.  fuppletorium , ob  femiple- 
nam  probat,  vel  fi  caufa  ardua,  femiplena  ma- 
rem, XVIir.  j, 

femiplena  minor  probatio  locum  facit  jurameni 
to  purgatorio , XVII. 

femiplena  major  Seminor  deferibitur  8c  exemplis 
illuHratur,  XVII.  t 

unicus 
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unicus  omni  exceptione  major  & unus  ex- 
ceptioni fubje£\us  inducunt  probationem  femi- 
' plena  majorem , Cap.  XVII.  *. 

item  fi 'duo  teftes  manum  fchbenres  recogno? 

tlcunc  & comparatio  literarum  concurrit,  ibid. 
Si  probatio  petita  rejefta  vel  neglefta,  tunc  cft 
iententia  nulla , . XXI.  6., 

fi  tria  feripta  pundlo  probationis  admittuntur,  eft 
fententia  nulla,  ibid^ 

probatio  judici  fit,  qui  judicat  de  eo,  an  & qua- 
tenus probatum  ? ' XIV.  14, 

efi  favorabilis  & 'in  dubio  admittenda , it^d« 

decernitur  ex  officio^  refeifia  conclufione  vel  ad  . 
'■  petitionem  partis , • ' ibid. 

notorie  fuperflda  refte  rejicitur , ibid, 

int^um  periculo  petentis , ou^  unD 

(Srtajf,  conceditur,  fed  tion  femper,  ibid. 

'concludens  debet  efle  probatio,  ibid. 

tc  petitur  poii  lirem  conteRatam,  nili  in  fiormeli*' 

. bus  probatio  decernatur,  XIV,  §.  t. 

vel  inexcepC.  dilatoriis  & fori  dcclinatoriis,velin 
. Examine  ad  perpetuam  rei  memoriam  , ibid. 
d(fi  caula  extraneos' concernit,  eventualiter  e(} 
petenda  probatio , XIV.  §.  6. 

dt  intra  termuMm  probatorium  fit  poftea  non  ’ 

. ampHus  auditur,  nifi  in  perfonis  fit  caufis  cx> ' 
ceptis,ubi  rellitutioin  integrum  datur,  XIV. 7, 
fit  intra  terminum  probatorium  ell  examen  ad  fi- 
. nm  perducendum,  fpeue  inpraxi»  iKIVg, 
probatio  conceditur  in  fecunda  infiantia  t.)  pod 
lapfutn  tejtnini  probatorii  a.)  renuntiationem 
fit  (],  negle^api  probationem  in  prime  inlUn- 
H hhb  (i«^ 
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tia.  vel  licet  articuli  dire£lo  contrarii  fint, 

Cap.EIV,^7, 

Pt  cefliis.  ■ 

ProceflTus  unilateralis  in  contumaciam  permitti- 
tur interdum,  . *• 

DrocelTus  in  fctiptis  quatenus  permiffus  in  mate- 
rialibus, . XllI.  3.  & 4.  EVI.  I, 

regulariter  eft  oralis,  > alll.  §.  1. 

Ti  caute  fubditorum  graves  & ardu* , in  fcriptis 
tradamur  in  materialibus,  non  in  formalibus, 
nifi  probatione  opiis  in  formalibus , EIII.  4, 

in  caufis  remiffionum  8t  interlocutoria  reforma- 
ta, itidem  ProceflTus  fcripius  admittitur,  ibid, 
fi  fubftantialia  proccfliis  omifla , lententia  fit  nul- 
la , E31. 5* 

vel  fi  contra  ordinem  procefius  lata , . ^£1*  6. 

Procurator,  Procuratorium. 
Erocurator 'oretenus  quomodo  cooilituatur  iS 
Dicafierio , ^ 

Formula  Procuratorii,  fbiA 

lequifita  Procuratorii,  ibii 

an  mentio  haredum  Stfubfiituti  Procuratoris  fit 
• necelTaria?  • , ibid. 

Procurator  in  fcriptis  datus  fe  legibfflat  Procura*» 
torio, 

in  extraneorum  Procuratoriis  rtipicitur  ad  forum 
domicilii  8t  Jus  commune , IV.  i u 

defeAum  Procuratorii  Advocati  fub  poena  indi- 
cant, ^ IV^§.fia;i 

Procuratoria  parti  adverte  extrajudicialittir  com- 
otunicantur  ad  perlafiraoduia , ' ibid» 

ProcU* 


■ Digitized  by  Googlc 


RERUM  ET  VERBORUM.  €31 


Procuratoris  fcientia  nocet  domino  ignoranti  r*« 
tione  decendii  pracHituti  ad  appellandum  de 
Jure  Civili,  fecus  Jure  Wurt.  CapoVIII, 
non  vero  quoad  petendam  relUtutioncm  in  inte- 
grum, ibief. 

‘fi  non  efi  folvendo  vel  dolus  intercedit  vel  C0I-' 
Jufio  Procuratoris,  datur  .domino  reOicutio,. 

VIII.  a.«C2t. 

procurator  fiilfiis  non  appellat , bene  tamen  ve- 
rus , fine  ratificatione  ^ rpeciali  mandato  Do- 
mini, VIII.  ig» 

licet  orale  mandatum  faltem  probari  queat,  an 
fubfiitutus  Procurator?  ibid« 

qui  fi  duo  habeat  mandata  & ex  manco  appellet» 
non  valet,  ihid. 

Procurator  prxfiat  juramentum  calumniar,  XIX  6« 
nifi  ex  jufia  caufa  aliud  judici  vifum , remittitur 
etiam,  fi  viva  voce  exa£lum  non  raro,  ibk), 

Procurator  praefiuntiis. 

Procurator  prxlumtps , fi  prxftitit  cautionem  ra- 
ti & grati,  admittitur,  IV.  7,' 

quam  prxftarc  debet,  licet  pater  c/Tet.ncclibe- 
ros  in  patria  poteftate  haberet  , IV.  3.&8* 

Yarentes  & liberi  in  infinitum , collaterales  & af- 
fines de  Jure  Civili  in  fecundo,  de  Jure  Wiir- 
temb.  cognati  ad  quartum  8c  affines  in  fecandb 
- gradu  computat.  Juris  Civilis  ex  prxlumto 
mandato  admittuntur , IV.  8« 

ficet  minores  & fgeminx  fint,  neque  curatorem 
habeant,  fecuf  de  jure  communi , ibid, 
foluta  aflinitate  ceflat  mandatum  pnefumturo* 
ibkl.  Hhhh  a neque 


63« 


INDEX 


neque  mater  alisque  fcsmins,  ut  procuratrices 
prsfumts  agere  pofTunt , Cap.IV.  §.  g. 
Procurator  prsfumtus  re£le  appellat  ex  litis  con* 
fortio,  licet  alter  non  adhsferit  intra  decen» 
dium,  five  caufa  dividua  vel  individua,,  VllI.  tg. 

^Procurator  prsfumtus  affinis  appellat  fed  altet 
intra  decendtum  ratihabcre  debet , ibid* 
' niG  in  prima  indanda  egerit  & cautionem  rati 
prsffiterit , ' • ^ ibid; 

Produftionis  dies. 


diei  produ^onis  a CommilTario  prsGgitur,  XIV. 

§.  IO, 

Profeflbres. 

. profelTorei  ordinarii  pauci  in  Dicaderio  folent 
effe. 

Prorogatio.  ^ ^ ' 

Prorogatio  jurisdi61ionis  in  DicaAerio  non  locum 
• habet , • I.  §.  fin, 

omnes  prorogationes  terminorum  8c  dilationum 
' , prohibentur , . VL 


Profeciitio. 

Profecutio  appellationis  intra  annum  facienda  eA, 
niA  dilatio  conceffa,  VIll, 

Protocolla. 

ProCocolIa  clare  & fine  abbreviatoris  fcribsnda. 


Protrahere. 


ij  U.6. 


cxufs  neque  ab  AfrefToribus . II. 

neque  a Secretario  protrahi  debeot,  IL  6. 
neque  ab  Advocatisj  . II.  8. 

Provi- 
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Provifionale. 

Decretum  provitionale  quando  locum  habet, 
■ ■■  Publicario. 

Publicatio  fententiae  in  fcriptu  Rt,  alias  eft  nulla 
. . XXI. 

Publicatio  rotuli  quomodo  petenda  ? XIV.  13, 

Pupillus  vide  Minores. 

R»  • 


■ Rationes  decidendi..  .•  i.  - 

^ Ationes  decidendi  claulx  mittendat',niGcoh. 

filium  adfit,  . XIX.  6; 

in  reviforio  quomodo  dentur  ? XXIV.  j* 

Reafliimtio  liris.  » 

RealTumtio  litis  quando  fieri  debeat,  ’ IV.  t j,’ 
' Rcceflus  Ordinum  Provincial. 
RecelTus  Ordinum  Provincialium  obfervandi  in 
. judicando, • XIX.  j. 
Reconventio. 

Recon ventio  non  locum  habet  in  Dicafterio, 
ubi  limitatur,  ' 

• in  caufw  tamen  reroiflionum  refle  fieri  poteR, 

' ’ xxn.  I. 

• •b  rejedtam;  an  appellatio  locum  habeat, lictt 

' lomma  non  appellabilis  ? VIII,  9, 

Rejeftio  appellationis. 

iRej«£ta  appellatione  denub  appellandum  eft, 

' T,  . . 

Relatio. 


Relationes  i Dn.  Prsfide  Afiefibribus  injungun- 
’ ‘«f».  ' u.|,  atxixi  s. 

Hhbhj  , intei* 


• INDEX  '/J 


; ;^34 

interdum  &corrcfcrcnsconftituitur,  Cap.XIX, 
- ■ §•  2« 

• modus  referendi  exhibetur,  ibid. 

• Remiffiones. 

In  caufis  remiffionum  OicaRerium  habet  luris? 
dicionem,  I.  ?a. 

• Remiffionum  cauf*  in  feriptis  traflantur,  1. 8, 

XIII.  4.  & XXII.  I. 
remittitur  ex  caufa  |aramentum  calumnix  viva 
licet  voce  exa£lum,  XIX.  6. 

..Remiffio  caufae  non  fit  ad  taxationem  expenfii- 
rum  , nifi  aliud  vifum  ex  julla  caufa  vel  inter* 
. locutoria  confirmata  adfit,  - XX.). 

caufx  remiffionum  quomodo  tra6Ientur?  XXII.  i. 
obfervatur  Proceffiii  primx  inflantiae , ibid, 

fi  ab  inicriocutoria  appellatum,  quando  reroil. 
' fio  caufae  ad  judicem  priorem  Ht,  XIII.  4. 

& XIX.  9, 

Renuntiatio. 

Renundatuf  yaiiis  modis  appellationi, ubi  plurts 
recenfentur,  VIII.  ro. 

an  tunc  expenfe  folvradx ! rc£le  in  tempore  de- 
ntmtian^ , ibid. 

renuntiatio  jurata  hereditatis  de  Jure  WUrtem- 
bergico  admittitur,  & certa  requifita  necefTa* 
■ ria  funtj  XXIII.  5. 

Referiptum.  : ' . 

ReTcriptum  de  A.  1660.  Ducale,  quod  RecefTus 
Ordinum  Provincial.  Oblervandi,  XIX.  }. 
Repetitio. ; 

Repeddonrt  inutiles  vitandxfunt  Advocatis.  II.  I. 

• . - • Refti- 
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Reflitutio  in  integrum. 

Reflitutio  in  integrum  minoribus  etiam  conju«' 
gatis  datur , Cap.  I.  §.  3 3-.  IV.  3.  & XXIV.  1. 
Procuratoris  negligentia  non  nocet  domino  in 
petenda  reditutione  in  integrum » - VIll.  z. 
fcd  bene , quoad  decendjum  appellationis « (i  ta« 
‘men  non  folvendo  yel  dolus  & colluno  adnti' 
minime  nocet,  VIIL  ).  & ai. 

datur  contra  fataiia,  ex  variis  caulis,  VIII.  4.  & 

XXV.  I. 

contra  tres  conformes  fentenths,  VIII.  t6, 

an  petens  illam,  renuntialTe  ccnleatur  appella- 
tioni? ’ VIM.^zo. 

ili  DicaOerio  incidenter  absque  dubio  peti  poteft, 

, XXV.  1. 

contra  communis  appellationis  omiflionero,  ibid. 
fi  culpa  Advocati;  qui  ntm  folvendo,  fatalia  prat- 
,terlapfa;  locum  nubet,  jbkL^ 

ex  officio  conceditur,  ibid,' 

‘ contra  fententiam  Dlcallerialem  an  locum 
habeat?  XXV.  a, 

vei^  principaliter  petitur  contra  (iententiaqil 
prioris  inflantiz  in  Dicallerio,  ; IXXV.  3, 

; contra  lapfum  termini, prob;Uorii  concedi- 
tur multis  in  cafibus , 3flV.'4, 

an  reflitutio  in  integrum  nullitas  cumulari 
queant,  , XXV,  6, 

an  &pius  peti  queat  Tellitutio,  ibid, 

an  ‘contra  non  devolutoriam  St  defeRoriam; 

V ibid. 

Formulas  ]iete»dicxhibct,  ' ‘ EEV.t* 

Rc- 


INDEX 


. . ; Retraftus.  i , 

|r\  oauHs  rctraflu*  in  judiciis  pagi  ventilatis  vel  ad 
Dicanerium  vel  ordinarium  judicium  civitatis  . 
appellatur , Cap,  1.  §.  28.  feqq.  &c  VI(I«  i s« 
femper  appellatur,  licet  cauui  non  appella- 
bilis,  ' VIU.  io, 

in  rebus  immobilibus  faltem  exercetur  , YIU*  M«' 

Revifio, 

Revilio  conceditur  a fententiis  DicaftNuIibus»^ 
li  fumma  eoo.  florenorum  adfit,  & intra  tres 
menfes  petatur,  & juramentum  cum  cautione 
Iprsflctur,.'  XXIV.  1. 

in  revifionc  non  nifi  duo  feripta  nec  nova  admit- 
tuntur, ^ . xxiy.  I.& 

^ fi  Dicafiertum  rationes  decidendi  mifit , poft 
."communicata  hasc feripta,  inConfilio  regimi* 

•'  nis  fententia  reviforia  fertur . & fi  DicalYcria* 

. , lis  confirmatur , pecgnia  depofita  fifco  addi-  . 

citur,  ' • ‘ ' XXIV.  *. 

quatenus  exeeutionem  liftat  ‘ vid:  XXIV,  | . 

revifio  revifionis  an  locum  habeat?  XXIV.  a. 

- Rotulus. 

Rotulus  tefUum  quomodo  conficiendus,  XI V.'i  y.' 

de  publicatione  ejus,  XIV.  16. 

* ' quormodo  ex  co  agendum,  XIV.  §.  fin. 

Schema. 

Schema  GenealQgicum  addendum  interduni 
ailif  Appellationum , ' ' VHI<  |« 

Scriptus  Proceflus.  ‘ ^ ' 

PcoccflUs  in  fedp^^  yid.  ProceiTu^  . . 

Sccrc.^ 
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Secretarius.  >, 

Secretarii  pcrfona  & oBiciumlate  defcribitur/ 

Cap«  II.  §. 

Afta  legit,  ibid.‘ 

citationes  & fententiam  concipit,  ' jbid. 

prxlegit,  rautat  & publicat,  XIX.  i. 

adlaAppell^ionis,  licet  citatio  nondutnfa^a , in- 
promtu  & ad  manus  habere  debet , iL  b* 

Seditio.  ' i 

Seditionis  caufa  rigide  tra£tanda  efl,  XIX.  |. 

' Sententia.  ' ’ 

Sententiae  non  fgnt  taxandae  ab  ad^^ocatis,  IT.  8., 
Sententiae  contumaciae, 

it  tribus  conformibus  nulla  datur  appellatio.  Tectis' 
fi  tran^aflio  vel  laudum  accedat,  VIII.  i6. 

Sententia  communionis  appellationis,  IX.  t. 
Sententia  admiflionis  ad  probandum,  XIV.  u 

‘ ^ Ocularis  infpeftjonis,  XVJII.  t. • 

ad  Sententiam  definitivam  requiruntur  g.  ad  in- 
terlocutoriam  fex  Aflefibres;  ••  XIX.  } 

Sententia  primx  indantiz  in  dubio  confirmat^a, 

XIX.  6.  & 7," 

Sententia  confirmatoiTa  & refbrmatoria  quomo- 
do pronuntiatur,'  XIX,  7. 

Sententia  declaratoria  in  Tcriptis  petenda  Sc  quo-  , 
. modo  ? 'I  ' ibid. 

certi  termini  in  fententia  prsfiguntur , fi  magna 
fumroa  foivenda,  XIX.  g- 

Sententiz  quomodo  partibus  dentur  & procef*  ; 

fus?  XIX.  9: 

de  fententia  taxatoria,  vid.  XX.  a.  ; 

liii  dt  ■ 


«38 


index. 


de  fententia  nullicatis , Cap.  XXL  §.1.4. 

Sententia  a£tis  & libello  non  conformis  efl  nulla, 

XXI.  5, 

& nulliter  fine  fcriptis  pronuntiatur,  XXL  >, 

Sententia  arbitramenti,  XXIlI.j* 

Sequeftratio. 

an  admittatur  in  appellat.  & quatenus?  XI,  a. 
Sigillum. 

Sigillum  fufficit  absque  fubfcriptione  in  procu- 
ratoriis in  Dicafterio,  IV.  5, 

modo  non  fit  inflrumentum  Syndicatus , IV,  5. 

Solennia  appellationis. 

Soleiinia  non  obfervans  renuntialTe  cenfetur  ap- 
pellationL  VIII.  20« 

Spolium. 

Spolians  appellationi  renuntiat,  VIII.  to.  ' 

Sportulae. 

Sportuix  0n(ed^(^elbt  ii  1.  A.  29.  x.  folvi  poflunt 
ante  prxlc£tionem  Aliorum  neque  deferta  fit 
appellatio  propterea,  VIII.  6. 

Studiofus, 

Studiofi  adultiores  praxin  in  Dicallerio  commo- 
de addifeere  pofTuni.  IV.  1; 

Stuttgardia., 

efl  Judicium  appellationis  in  locisinfiramontanif, 
untet  btt  0tdd/  & caufis  Tubingenfibus  lo. 
libras  fed  funamam  |a  ilorenos  non  efficienti- 
bus, 1.28.  29. 

idem  dicendum  de  caufis  nullitatuin,  1. 3 1, 

^ Stylus  curiae. 

alvAdvocatwIlylus  curix  obArvandulf  ' II.  8v 
& fcMcncia  contA  Ulum  kta  cll  nulla , XXL  s, 

SuWi- 
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Subditus. 

quis  fub  nomine  Tubditorum  & civium  in  privile« 
gio  de  non  appellando  comprchendaiur,  latios 
explicat,  ' Cap.I.§.  3f. 

fubditus  realis  quis  dicatur?  cap.I.  §,  s 5.  docet 

Subfcriptio, 

Subrcriptio  fola  in  procuratoriis  fa£la  non  fufH* 
. cit  fed 'cautione  rati  oous  habet , ubi  limitatur , 

IV.  s* 

Submiflio  videatur  Concluflo, 
Summa. 

Summa  appellabilis  in  OlcaRerio  funt  Boreni  fo«' 

I.  |o.  VIII.  8. 

fecundum  petitionem  afloris,  fecus  in  JureCa- 
merali,  VIII.  8« 

& quideft)  in  forte , hinc  excluduntur  uflirs  fru« 
aus,  interedb  8(  expenfc,  VIII.  8« 

Summx  diverfx  an  & quatenus  conjungantur  ad 
50.  florenos , htncque  fummam  appellabilem 
faciendam,  Vllf.  9« 

fed  tamen  fumma  coa>  & reconventionis  appci^ 
lab.  debet  efle,  neque  conjunguntur,  VIIL  9« 
privilegium  WUrtembergium  de  non  appellan- 
do e(l  illiroitaium  quoad  caufas  8c  fummani, 

IlSS, 

Supplicationes.  •'  • 

Supplicationes  diligenter  alfervandx  k Secretario,' 

. U.6^ 

Syndicatus  Inftriimentum, 
in  Ducatu  'Wartemb.  requiritur  fubfcriptio  Se^ 
natus  in  individuo,  IV.  c, 

liiii  a T.  Taxa. 


INDEX  • 

t: 

Taxa*  ^ 


ULtra  faxam  advocati  nihil  petere  pofTunf, 

Cap,  IL  §.  8. 

Taxa  adferibenda  a6^is  Appellationum,  Vllt.  5. 
fportul*  0nleg#  ®elbt  funt  3.  fl.  29.  Ft.  VIlI.  6. 
quomodo  procedendum  in  taxatione  expenfa* 
• rum  & qux  fumma  obtineat?  XX.  t.  &4« 
repiicx  non  admittuntur  pundlo  taxationis  expen. 

farum,  ■ ) -■  " , XX.  4. 

taxa  fententiarum,  & reliquorum  per  fpeciesde. 

monliratur,  XX.  4.^ 

taxa  rotulo  Xedium  il  CommilTario  adferibenda , 

' ^ . XIV.  tSy 

- " Temeritas.  '1 


Temerarii  litigatores  puniendi  funt,  XIX  7: 
temeritates  deducere  raro  licet,  VIII.  §.  fin* 
Terminus. 

Terminos  agendi  Advocati  fub  poena  obfervare 
,1  debent,  , 11.8« 

certi^  termini  ponuntur  in  folutione  & adjudica- 
tione fummx  magnx  , , XIX.  g.  & XX.  2, 

de  termino  probatorio  vide,  XIV.  4.  cum  fqq/ 
currit  i tempore  latxfententix,  elique  continuus 

XIV.4; 

terminus  probatorius  hodie  eft  6.  hebdoro.  VI.  2, 

^ ■ Tertius.  - 

Tertius  appellat  pro  fuo  interelle , VIII.  1 9.  & 

; : IX.  2. 

fed  rton  pro  alio » nifi  accedat  ratihabitio  Domini, ' 
intra  decendium , nec  profequitur  appellatit>- 
Hem  Aot  mandato  did.  lo'c. 

Theo- 
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' Theoria,  s 

Theorici  comparamur  Hliis  Zebedai,  IV.  1. 

Teftis. 

Exceptiones  contra  perfonas  & difta  teAium  re« 
fervands  funt,  ante  examen  tertium  vel  publi- 
catas attcrtationcs,  nifi  ignorantia  jurato  pro- 
betur, feciis  Jure  Camerali,  , XIV.  1 i. 
& prius  judicandum  de  habilitate,  quamvis  fere 
; melius  fiti  fi  omnes  examinentur  tertes,  8c 
exceptiones  referventur,  XIV.  i*. 

tertes  citandi  & pattes  psremtorie,  . XIV.  14. 

alias  examen  tertium efl  nullum,  tertes  & partes 
fubditi  citantor  immediate,  XIV.  ij. 

extrane’  per  Tublidiales,  XIV.  r 

Tertes  de  perjurio  avilandi,  XiV.  14. 

emnes  jurant,  facerdotes,  nobiles , officiales, ni- 
fi  de  officio  diredlo deponant,  neque  revelar* 
polTunt  confelTionem  facramentalem,XIV.  14." 
quomodo  examinatio  rteri  debet,  XIII.  14. 

rotulus  Examinis  tertium  quomodo  conficiendus? 

. - _ XlV.ij. 

& port  follitum  falarium  mittitur  claufus  judici,' 

XIV.  1^. 

publicatio  rotuli  quomodo  fiat  &)petatur?  XIV.  1 6,  * 


quomodo  agendum' ex  rotulo?,  XIV,  17, 

Judex  vix  ipfc  tertes  examinat,  , XIV.  14. 
duo  tertes  omni  exceptione  majores  plene  pro- 
bant, • XVII.  I.' 

unicus  femiplenc,  - XVII.  1,. 

duo  tertes  non  omni  exceptione  majores  femi- 
plene. probant, ' XVII.  i. 

liii  3 fi 


INDEX  

fi  unus  tcHis  omni  exceptione  major  adcft  & al- 
ter de  confcflione  partis|cxtrajud.  deponit  feml- 
plena  major  probatio  inde  oritur,  Cap.  XVII. 

§1. 

unicus  tertis  non  omni  exceptione  major,  ut  fra- 
ter vel  levis  notae  macula  laborans  minus  quam 
femiplene  probet,  XVll.  a. 

Titulus. 

Titulus  Dicarterii  quis  in  ufu  fit  ? IV.  a, 

& quid  hic  Advocatis  notandum  Iit  ? in  feriptis 
& memorialibus  quis  ufitatus  ? . XIll  5. 

Transaftio. 

Transabito  fuadenda , fi  jurta  adert  caufa , v,  gr, 
juramentum  prarflandum,  vel  caula  dubia | 
obfcura,  & ulteriori  probatione  fi(  oculari  ini 
fpeblionc  indiget,  vel  inter  confanguineos  ver- 

„ . 'XXIII.  6. 

nam  fi  caufa  clara,  peccat  mortaliter,  XXUI.  c, 
modus  transabi,  tentandi  deferibitur , ibid, 

Triplicae, 

Triplic.  in  formal.  admittuntur,  fi  opus  VIIl.  §.  fin. 
an  in  materialibus  ? vid.  XXUI.  2, 

- Tubinga, 

Tiiblngal  ert  judicium  appellationis  in  locis  fu- 
pramontanis,  Canb  ob  Det  & caufis 

Sruttgardianis,  modo  20.  libras  fed  tamen 
fummam  50.  florenos  non  conrtituaht,  1. 28, 
Ideni  locum  habet  in  caufis  nuIlitAum,  I.  j i, 
Tiibinga  ert  locus  ordinarius 'Dicarterio  alligna- 
lus,  ubi  rationes  adduntur,  IV.  r. 

Tumul*^ 
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, Tumultus. 

Omnis  Tumultus,  nug*  & vociferationes  pro- 
• nibemurin  orando  & votando.  U a 
- Tutorium. 

Quando  lUo  opus  ? ly  . 

V. 

V.  ...  Variatio. 

Anatiotn  probando  locum  habet.  XVI. 

V f II  Vafallus. 

contentus  elTe  debet  judiciis' 

Venia  «taris.  ^ 

habent,  immobilia  hon  alie- 
nant, iJcet  in  judicio  comparcant  de  coetero, 

^^Pabf(^ic5ung. 

^ttabf(|^iet)Ut}^<]uando  locum  habeat,  XIII.  j. 

&4-XV.  i.&XVi.*, 
Vice  Pr«Ies. 

Vice  Prafidis  perfona  & officium,  U.  4. 

Univerfitas. 

Univcriitas  reffituiiur  in  int^rum  contra  fttalia 
^ppcUsCtontSy  VU[  I ^ 

Scinterefle. 

Ufurst  & interelTe  non  conjunguntur  ad  fummaia 
a^ellabilem,  nifi  per  fc  fummam  co.ilorens 
efficiMt.  VIII.  8 

de  ufuris  judicatur  in  appellat,  licet  nihil  de  iis 
' diitum  tn  lententia  prin»  inftaniise,  XIX.  y, 

UjltCTS 


<44 


INDEX. 


Untcrnang. 

in  caufis  Untcr^flngp/  non  r?(5>a  appcl’atur 
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